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IN THE DISTRICT COURT OF THE UNITED STATES

FOR THE DISTRICT OF SOUTH CAROLINA

ZACHARY TOBBINS WILLIAMS, Civil Action No. 3:12-1422-JRM

Plaintiff,

)
)
)
)
V. )
) ORDER
CAROLYN W. COLVIN, ACTING )
COMMISSIONER OF SOCIAL SECURITY),
)
Defendant. )

)

By Order of Reference (ECF No. 13) frahe Honorable Terry L. Wooten, Chief United
States District Judge, pursuant to 28 U.S.63@, Local Civil Rule 73.02(B) DSC, and the consent
of the parties, the case is before the undersiytesgistrate Judge for afal order. Plaintiff brought
this action pursuant to 42 U.S.C. 88 405(g) and 1383 to obtain judicial review of a final
decision
of the Commissioner of Social Security (the “Commissioner”) denying his claim for Disability
Insurance Benefits (“DIB”) and Supplemental Security Income (“SSI”).

ADMINISTRATIVE PROCEEDINGS

Plaintiff filed applications for DIB and SSI on May 7, 2009, alleging disability since Apr
9, 2009. Tr. 148-157, 171. Plaintiff's claims were @elinitially and upon reconsideration. Plaintiff
requested a hearing before an Administrativer ladge (“ALJ”). A hearing was held on August

8, 2011 at which Plaintiff appeared and tedtifi€r. 28-69. The ALJ issued a decision on Augus

Carolyn W. Colvin became the Acting Commissioner of Social security on February L4,
2013. Pursuant to Rule 25(d) of the Federal Rafi€3vil Procedure, Carolyn W. Colvin should be
substituted for Commissioner Michael J. Astrue as Defendant in this action.

-
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17, 2011, finding at step five of the sequential evaluation protiessPlaintiff was not disabled
because work exists in the national economy which Plaintiff can perform.

Plaintiff was forty-seven years old at the time of the ALJ’s decision. He has a high sch

ool

education and past work experience as an iron worker helper, delivery truck driver, waiter, applipnce

installer, banquet manager, and industrial cledmeR0, 172. Plaintiff alleges disability due to reflex
sympathetic dystrophy (“RSD”), a neck injury, headaches, a kidney cyst, depression, and an
Tr. 171.

The ALJ found (Tr. 12-20):

1. The claimant met the insured status requirements of the Social
Security Act through September 30, 2010.

2. The claimant has not engaged in substantial gainful activity since
April 10, 2009, the alleged onset date (20 CFR 404.#63., and
416.971et seq.).

3. The claimant has the following segempairments: lower back pain,

neck pain, chronic pain syndrome, right wrist impairment, and left
knee impairment (20 CFR 404.1520(c) and 416.920(c)).

4, The claimant does not have an impairment or combination of
impairments that meets or medicadiguals the severity of one of the
listed impairments in 20 CFR Part 404, Subpart P, Appendix 1 (20
CFR 404.1520(d), 404.1525, 404.1526, 416.920(d), 416.925 and
416.926).

5. After careful consideration of tieatire record, | find that the claimant
has the residual functional capadityperform a range of light work
as defined in 20 CFR 404.1567(b) and 416.967(b) in that he can lift

?In evaluating whether a claimant is entitled to disability insurance benefits, the ALJ my
follow the five-step sequential evaluation of disability set forth in the Social Security regulations.
20 C.F.R. 8§ 404.1520. The ALJ must consider whether a claimant (1) is working, (2) has a s¢
impairment, (3) has an impairment that meetsqurals the requirements of a listed impairment, (4
can return to her past work, and (5) if not, Wieetthe claimant retains the capacity to perform
specific jobs that exist in significant numbers in the national economyid.See
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and carry up to twenty pounds occasionally and ten pounds frequently;
stand and/or walk for about six hours in a workday; and sit throughout
the workday. He can occasionally stoop, crouch, and climb stairs or
ramps, but never kneel, crawl, dintb ladders or scaffolds. He can

do no more than occasional gross manipulation with the right hand
and no use of foot pedals or other controls with the left lower
extremity. Due to side effects from prescribed medications, he is
further restricted to simple, routine tasks in a supervised environment,
involving no required interaction with the public or team-type
interaction with co-workers.

The claimant is unable to peniorany past relevant work (20 CFR
404.1565 and 416.965).

The claimant was born onugust 12, 1964, and wal4 years old,
which is defined as a younger individual age 18-49, on the alleged
disability onset date (20 CFR 404.1563 and 416.963). He is now 47
years old.

The claimant has a high school edtion and is able to communicate
in English (20 CFR 404.1564 and 416.964).

Transferability of job skills is not material to the determination of
disability because using the Medidabcational Rules as a framework
supports a finding that the claimasat'not disabled,” whether or not
the claimant has transferalpd skills (See SSR 82-41 and 20 CFR
Part 404, Subpart P, Appendix 2).

Considering the claimant’'s age, education, work experience, and
residual functional capacity, there are jobs that exist in significant
numbers in the national economy that the claimant can perform (20
CFR 404.1569, 404.1569(a), 416.969, and 416.969(a)).

The claimant has not been unddrsability, as defined in the Social
Security Act, from April 9, 2009, tbugh the date of this decision (20
CFR 404.1520(g) and 416.920(q)).

The Appeals Council denied the requestréview in a decision issued May 11, 2012 (Tr.

1-3), and the ALJ’s decision became the final sieai of the Commissioner. Plaintiff filed this

action in the United States District Court on May 29, 2012.

3

Q-




STANDARD OF REVIEW

The only issues before this Court are whether correct legal principles were applied [and

whether the Commissioner’s findings of fact as@ported by substantial evidence. Richardson V.

Perales402 U.S. 389 (1971); Blalock v. RichardsdB3 F.2d 773 (4th Cir. 1972). Under 42 U.S.C.
88423(d)(1)(A) and 423(d)(5) pursuant to the Retjpria formulated by the Commissioner, Plaintiff
has the burden of proving disability, which is defirees “the inability to do any substantial gainful
activity by reason of any medically determinable physical or mental impairment which can| be

expected to result in death or which has lastezharbe expected to last for a continuous period g

—h

not less than 12 months.” 20 C.F.R. 88 404.1505(a), 416.905(a).

MEDICAL EVIDENCE

Plaintiff was diagnosed with a right ist ligament tear on December 5, 2005. Tr. 402. On
July 13, 2006, Plaintiff underwent right wrist arthroscopic surgery to repair the ligament. Tr. 407-

409. X-rays of Plaintiff's neck and back taken March 20, 2007, showed mild/early degenerativg

A4

disc disease at C5-6 and C6-7, and miktdipace narrowing at L5-S1. Tr. 418, 420. An MRI
performed on August 16, 2007, showed a probable small central tear of the annulus and miimal
subligamentous disc herniation at L5-S1, similaappearance to a previous study of December §
2004. Tr. 422. On May 52008, Plaintiff was examinedy Dr. Richard Wendell, an
emergency room physician, after a motor vehicle accident. On examination, Plaintiff had no foint
deformity and his strength and sensation were imaas arms and legs. X-rays of Plaintiff's neck

were negative, and Plaintiff was discharged wan medications for a cervical strain. Tr. 318-319.

=]

Dr. Woodrow A. Bell examined Plaintiff on May 7, 2008, for complaints dealing wit

Plaintiff's neck, back, right hip, right hand, and both knees as a result of the earlier motor vehicle
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accident. Dr. Bell noted Plaintiff had decreasedicat range of motionrad right foot tenderness.
He had no swelling in his right hand. Dr. Bell notkdt Plaintiff had decreased right-hand grip
strength, but otherwise had full muscle strength in all his extremities. He had normal gait
reflexes. Dr. Bell assessed cervicothoracic strambhsacral strain, trapezius strain, and right foo
and lower leg contusion. He prescribed metitiess and a TENS unit and referred Plaintiff for
physical therapy. Tr. 337-338.

On May 28, 2008, Plaintiff complained to Dr. Bell that his hip was sore. Plaintiff report
that his neck and upper back felt much bettaresihe initiation of physical therapy. On examination,
Plaintiff moved all his extremities satisfactorilyycait was noted he had decreased strength in h
right leg, but no swelling or edema and much lesddeness. Dr. Bell indicated Plaintiff's strains
were improved and advised Plaihto decrease physical therafiytwice a week. Tr. 346. During
a follow-up on June 9, 2008, Plaiftrequested to be released from Dr. Bell's care, stating h
(Plaintiff) was doing better and felt he was baelkis pre-accident level of functioning. Dr. Bell
noted that Plaintiff's straingontusions, and tendinitis had resolved; it was not anticipated the
would be any long-term consequences as a resblaoftiff's injuries; andPlaintiff was released to
return to his normal activities and to work witheoestrictions. Tr. 348, 350. Plaintiff returned to Dr.
Bell on August 11, 2008, with complaints of headaareslower neck pai Tr. 351. A CT scan of

Plaintiff's head showed no acute intracranial abnormality. Tr. 438.

and

D
o

On September 20, 2008, Dr. Green Neal of Richland Community Healthcare Associafion,

noted that Plaintiff needed some Lyrica, but thaiade him “sleepy.” T455. Plaintiff saw Dr. Jody
Ellison of Richland Community Healthcare Assdmn, on October 6, 2008. She provided Plaintiff

with pain medications for his complaints ofrehic back and hand pain. Plaintiff also reported
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headaches and insomnia, and requested a refearaéice doctor. Tr. 456. On examination, Plaintiff
had decreased strength and range of motion inghiswrist. Dr. Ellison assessed musculoskeleta
pain and advised Plaintiff to follow up in a month. Tr. 456-457.

Medical notes from Dr. Neal dated OctoBdr 2008, state that Plaiifl's examination was
unchanged and Plaintiff was totally disabled. 4%8. On that same day, Dr. Neal completed 4
medical source statement form on behalf of Plgimtiwhich he opined tha®laintiff could lift and
carry less than five pounds with his right hamd] ao more than twenty pounds total; stand and wal
thirty minutes at a time and two hauotal in an eight-hour workday; sit forty-five minutes at a timg
and no more than five hours an eight-hour wdday; never climb, crouch, kneel, or crawl;
occasionally balance and stoop; and had limitations in his ability to reach, handle, feel, push,
and work around hazards and temperature extremes. Tr. 352-354.

On October 27, 2008, Plaintiff presented to Bllison asking for stronger medications for
pain. Plaintiff reported that Lyrica and Lortaldged with pain, but made him drowsy. Dr. Ellison
continued Plaintiff's prescriptions for Lyrica and Lortab. Tr. 459.

On December 2, 2008, Dr. R. Joseph Healy (@rolegist), stated he had been treating
Plaintiff for cervical strain and cervicogenheadache since September 24, 2008. He noted th
Plaintiff also had symptoms consistent witghti carpal tunnel syndrome. Dr. Healy stated tha
Plaintiff had better range of neck motion and tesslerness. Dr. Healy thought Plaintiff had reache(
maximum medical improvement and had a five paraiole person impairment to his cervical spine
as a result of the car accident. Tr. 357.

Dr. Ellison saw Plaintiff on January 26, 20Ghd it was noted Plaintiff continued to

complain of pain in his neck, back, and legs.4b4. She noted that Plaintiff moved easily from the
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chair to the examination table. Plaintiff had tenéssto minimal touch in his cervical, thoracic, and
lumbar spines. Dr. Ellison assessed musculoskeletal pain, insomnia, and depression. Tr. 464
Plaintiff reported to Dr. Neal thatyrica was helping somewhat withe pain in his neck on March
13, 2009. Tr. 466. On March 18, 2009, Bltison noted that Plaintiff had a splint on his right wrist
and assessed that Plaintiff had muscle spadimitly improved insomnia, and depression. Tr. 467
468. Plaintiff went to the emergency roomMarch 30, 2009, complaining of back pain after he
sneezed hard and it felt like something popped in his Bdaintiff said he was able to walk well and
was not having any weakness in his legs. Plaidéffied any other issues at that time. Tr. 440.

On April 2, 2009, Plaintiff saw Dr. Ellison and totam that he had received a shot in the
emergency room and was told he had a strairElson noted Plaintiff was ambulating slowly and
with difficulty. She increased Plaintiff's pamedications. Tr. 469-470. Treatment notes from Dr
Neal dated May 8, 2009, indicate Plaintiff was coméid on pain medications and referred to a socid
worker. Tr. 473.

On May 19, 2009, Plaintiff went to the emergency room complaining of pain shooting do
his legs for the past several days. Plaintiff had positive straight leg raising tests, and it was not
had a component of sciatica. It was noted tha#IRhfrom April showed mild disc protrusion with
no nerve impingement. Plaintiff was provided wathprescription for a few days dosage of Vicodin.
Tr. 442-443, seér. 441.

Plaintiff had a cervical MRI écause of neck pain and lindteange of motion on July 22,
2009. The MRI showed a small right paramedian disc protrusion at C6-7. Tr. 449.

On August 21, 2009, Dr. Todd Kolb, a state aggrtysician, reviewed Plaintiff's medical

record and opined that Plaintiff retained thaigtto lift and carry tweiy pounds occasionally and
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ten pounds frequently; stand and/or walk abaxithsiurs in an eight-hour workday; sit about six
hours in an eight-hour workday; occasionailymb, balance, stoop, kneel, crouch, and crawl
frequently reach with his right hand; and workilelavoiding concentratezkposure to extreme cold.
Tr. 484- 490.

On September 9, 2009, Plaintiff was examined by Dr. Douglas R. Ritz, a psychologist.
Plaintiff described symptoms of depression seconttaphysical problems that he said prevented
him from working. Examination revealed that Plaintiff's affect was flat; he was alert, logical and
coherent; he had good insight and fair judgmigistremote memory was good, and he showed sonje
limitations of short-term memory. Dr. Ritz diagedsnild major depressivksorder and personality
disorder (with narcissistic traits) not otherwiseafied. He opined that Plaintiff remained able to
perform work activity and that work would beneficial for Plainff’s depression. Tr. 491-493.

Dr. Ellison continued Plaintiff's currembedications on September 17, 2009. Tr. 518-519.
Plaintiff reported to Dr. Ellison on October 23, 2a0at his pain medications helped some. Dr.
Ellison noted Plaintiff had a Bpt on his right wrist. Tr520-521. On December 2, 2009, Plaintiff
sought mental health treatment for anxiety angrelesion at his primary care clinic. Samples of
Lexapro and Klonopin, for diagnoses of majopiaession and insomnia, were given. Tr. 534, 536}
537. On December 3, 2009, .C¥llison continued Plaintiff's pa medications and noted his
insomnia was stable. Tr. 522-523.

Dr. Mitchell H. Hegquist examined Plaintdt the request of the Commissioner on March 3
2010. Plaintiff reported problemstv his knees, back, and wrishse a work-related accident five
or six years earlier. He had an injection in laskowith no improvement. Plaintiff reported that after

his wrist surgery he could not hold anything a&nat Dr. Neal told him it was “probably RSD or
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something.” Plaintiff indicated he took Lyrica ahdrtab. Plaintiff reported he also had problems
with his neck since the car accident in May 2008. On examination, Plaintiff had tenderneg
palpation in his right wrist and it was noted thaibtherwise had no tenderness, swelling, deformity
or instability and had good range of motion andrgjtle in his other joints. Plaintiff had no muscle
spasm or atrophy. He had normal grip strength olethend 4/5 grip strength on the right secondary
to complaints of pain. Plaintiffould perform fine and gross maniations with his hands. He had

no obvious motor or sensory deficits, equal desplon reflexes, and a normal gait. Plaintiff
performed all spine range of motion testing sloamy complained of tenderness to palpation with
light touch of the skin overlying all of the lumbosacral spinous processes and lumbar paras
musculature. Straight leg lifting tests on both srdsslted in complaints of increasing low back pain
and posterior neck pain. Dr. Hegguassessed complaints of chronic neck, low back, and right wr
pain. Tr. 526-529.

On March 18, 2010, Dr. Elva Stinson, anothatesagency physician, reviewed the medica
record and opined that Plaintiff retained thdigtto lift and carry fifty pounds occasionally and
twenty-five pounds frequently; stand and/or wdlkat six hours in an eight-hour workday; sit about
eight hours in an eight hour workday; occasliyneimb stoop, crouch, and crawl; and frequently
balance and kneel. Tr. 558-565.

At the emergency room on Apt5, 2010, Plaintiff complained of increased back pain afte

he bent over to pick up something off the floor.€amination, Plaintiff had tenderness to palpatior

S to
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along the lateral aspects of his neck with no medial neck tenderness and tenderness to palpation

the paraspinal processes of the lumbar regiorhddkenegative straight leg raising tests, no foca




neurological deficitsand a normal gait. Plaintiff was admimistd morphine and discharged to home
with pain medication. Tr. 566-567.

Plaintiff returned in March 2010 for renewallus medications for anxiety and depression,
Tr. 535. He returned to the psychiatrist on Augy2010, reporting he was aftmedications. His
Klonopin was increased. Tr. 570.

OnJuly 8, 2011, Dr. Ellison completed a medsmalrce statement form in which she opined
that Plaintiff could not lift or cay any amount of weight because of his right wrist and hand pai
chronic neck and back pain, shoulder paimd &ip and knee pain. Dr. Ellison also opined that
Plaintiff could not do any prolongestanding, walking, or sittingpald never climb, balance, stoop,
crouch, kneel, or crawl; and his neck, back, hand,wrist pain would be exacerbated by reaching
handling, feeling, pushing, and palyj. Tr. 590-591. Dr. Ellison thoughtdhtiff was restricted from
working around heights, moving machinery, tempeaeextremes, and vibration, and that thesg
limitations were disabling since 2005. She also apihat Plaintiff’'s mediations caused drowsiness
and impairment in concentration, attention, and coordination. Tr. 590-593.

Plaintiff presented to the emergenayom on July 10, 2011, complaining of another

exacerbation of his chronic back pain. On exationaPlaintiff had normal range of motion of his

extremities and no motor or sensory deficits.mRitiireceived morphine and was discharged home|

Tr. 594-599.

HEARING TESTIMONY

At the hearing held on Augudt2011, Plaintiff testified that he had multiple debilitating sidg
effects from the medications he was taking including dizziness, nausea, swelling in his legs

mouth, constipation, fatigue, difficulty concentratiagd feeling disorderly. He said he experienceg
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these side effects for the last four to six ye@rs35-42, 55. Plaintiff said he had severe back pail
and could stand for only about twenty minutea &ine. Tr. 52. He estimated he could sit for abou
fifteen to thirty minutes at a tienand lift only about three to fopounds. Plaintiff also testified he
had difficulty moving his neck. Tr. 5Ble stated he had constant seygi in his right hand as well
as his left knee. Tr. 54. Plaifftiestified that he did no housewaskyard work, and that he did not
prepare meals. Plaintiff reported that he spleaafternoon sitting on the porch, taking a walk, andg
watching television, and he sometimes read a book in the evening. Tr. 58-59.

DISCUSSION

Plaintiff alleges that the ALJ erred (1) in evaling his pain, and (2) in evaluating the opinion
of his treating physician, Dr. Ellison. The Commissicentends that there is substantial evidénce|
to support he Commissioner’s final decision that Rifimas not disabled within the meaning of the
Social Security Act.

A. Treating Physician/Opinion Evidence

Plaintiff alleges that the ALJ violateithe treating physician rule by improperly
evaluating the disability opinion of treating physic@r. Ellison and failing taliscuss what weight
he assigned to this opinion. He argues thaElison’s opinion is supported by her treatment notes

her descriptions of why Plaintiff could not pamn certain activities; her notation of Plaintiff's

*Substantial evidence is:
evidence which a reasoning mind would accept as sufficient to support a
particular conclusion. It consists of redhan a mere scintilla of evidence but
may be somewhat less than a preponderalitkere is evidence to justify a
refusal to direct a verdict were the case before a jury, then there is “substantial
evidence.”
Shively v. Heckler739 F.2d 987, 989 (4th Cit984); Laws v. Celebreez@68 F.2d 640, 642 (4th
Cir. 1966). It must do more, howeyénan merely create a suspicioattthe fact to be established
exists. _Cornett v. Califan®90 F.2d 91, 93 (4th Cir. 1978).
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medication side effects; and the October 24, 200®ityeopinion of Dr Neal. She also argues that
the brief references by the ALJ to the finding®ofBell, Dr. Healy, and the consultative examiner
are irrelevant because these treatments endedeaulatr than Dr. Ellison’s treatment did and they
only saw Plaintiff briefly for specific purposesakitiff also argues that even though the Agency
opinions were more recent, the ALJ did not addbem controlling weight. The Commissioner
admits that the ALJ failed to explicitly indicatetiveight given to Dr. EEson’s opinion, but appears
to argue that it is harmless error because rematigimgction for a statement of the weight assigneq
to Dr. Ellison’s opinion would serve no useful purpaset is a technical error that would not affect
the ultimate result. Additionally, the Commissioreppears to argue ahthe ALJ reasonably
discounted Dr. Ellison’s opinion because it wasswgiported by the objective findings contained
in the record, including her own treatment npta®l is not supported by the objective findings of
Drs. Hegquist, Brown, and Belllw all found relatively normal physical findings on examination
In determining the weight to assign to medigginions, the adjudicator must consider: (1)
the relationship between the provider and thev@ai, including its length, nature, and frequency;
(2) the degree to which the source presents an explanation and relevant evidence to supp
opinion, particularly medical sigrad laboratory findings; (3) hogonsistent the medical opinion
is with the record as a whol@t) whether the source is a speciadisd offers an opinion related to
the area of specialty; and (5) any other factaastdnd to support or contradict the opinion. 3@e

C.F.R.88404.1527 and 416.927. The ALJ is not, howsaaujred to expressly apply each of these

factors in deciding what weight to give a medmgaihion and not every factor applies in every case|

SeeOldham v. Astrue509 F.3d 1254, 1258 (10th Cir. 2007).

12

Drt th




The medical opinion of a tréag physician is entitled to controlling weight if it is
well-supported by medically acceptable clinical and laboratory diagnostic techniques and ig
inconsistent with the other substial evidence in the record. _S26 C.F.R. 88 404.1527 and

416.927;_Mastro v. ApfeP70 F.3d 171, 178 (4th Cir. 2001). Thus, “[b]y negative implication, if §

physician’s opinion is not supported by clinical evidemiciéit is inconsistentvith other substantial

evidence, it should be accorded significantly less weight.” Craig v. Cliété&r.3d 585, 590 (4th

Cir. 1996). Under such circumstances, “the ALJ holds the discretion to give less weight to

testimony of a treating physiciantime face of persuasive comyavidence.”_Mastro v. ApfeR70

F.3d at 178 (citing Hunter v. Sulliva@93 F.2d 31, 35 (4th Cir.1992)).

Under 8§ 404.1527, if the ALJ determines thaxeating physician’s opinion is not entitled to
controlling weight, he must considie following factors to determirtiee weight to be afforded the
physician’s opinion: (1) the length of the treatme@tionship and the frequency of examinations;
(2) the nature and extent ofetireatment relationship; (3) the evidence with which the physicig
supports his opinion; (4) the consistency of thaigm; and (5) whether the physician is a specialis
in the area in which he is rendering an opmi20 C.F.R. 8 404.1527. Social Security Ruling 96-2j
provides that an ALJ must giveespfic reasons for the weight given to a treating physician’s medic
opinion. SSR 96-2p.

Here, the ALJ failed to articulate what weigh@ssigned to the opiniai Plaintiff’s treating
physician (Dr. Ellison) or any of the other opiniemidence. The ALJ must explicitly indicate the

weight given to all the relevant evidence. Murphy v. Bows#0 F.2d 422, 437 (4th Cir. 1987).

Further, an ALJ must give specific reasonstf@ weight given to a treating physician’s medical

opinion. SSR 96-2p.
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Although he appears to have discounted Oirsd&’s opinion, it is unclear from the ALJ’s
decision what weight he assignedt. The ALJ appears to have discounted the opinion of treatir
physician Dr. Neal (who also opined that Pldintias disabled), because the opinion was rendere
approximately six months prior to Plaintiff's alleged onset date in April 2009, but inconsister

appears to have discounted Dr. Ellison’s opiniopdrt based on the findings of Dr. Bell, who last

treated Plaintiff approximately six months beftine alleged onset date. The ALJ also appears fo

have discounted Dr. Ellison’s opinion based on findiofythe State agency consultants, but it is
unclear the weight placed on their opinion evidence.

This action is remanded to the Commissionertduate the opinion of Dr. Ellison, Plaintiff's
treating physician, in light of adif the evidence and applicable law. On remand, the Commissiorj
should also consider Plaintiff's remaining allegas of error concerning the evaluation of opinion
evidence in this case.

B. Pain/Credibility

Plaintiff alleges that the ALJ erred in evaluating his pain by making confusing a
contradictory findings regarding the side effecthiefmedications, failing to find his complaints of
pain credible, and improperly interpreting hisiaties of daily living to discount his pain. The
Commissioner contends that the ALJ reasonabfjuased Plaintiff's reports of medication side
effects, subjective complaints, and daily activities.

In assessing credibility and complaints of pain, the ALJ must: (1) determine whether th
is objective evidence of an impairment whiahuld reasonably be expected to produce the pai
alleged by a plaintiff and, if such evidence exi&3%consider a plaintiff's subjective complaints of

pain, along with all of the evidence in the record. Seeg v. Chater76 F.3d 585, 591-92 (4th Cir.
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1996); Mickles v. Shalal]&9 F.3d 918 (4th Cir. 1994). Althougblaimant’s allegations about pain

may not be discredited solely because they are not substantiated by objective evidence of th
itself or its severity, they need not be acceptedde@ittent they are inconsistent with the availablg
evidence, including objective evidence of the underlying impairment, and the extent to which
impairment can reasonably be expected to cause the pain the claimant alleges he or she suf
claimant’s symptoms, including pain, are considécediminish his or her capacity to work to the
extent that alleged functional limitations are mably consistent with objective medical and other

evidence. 20 C.F.R. §8 404.1529(c)(4) and 416.929(c)(4).

b pali

the

fers.

The ALJ does not appear to have properly evaluated Plaintiff's credibility as he failed to fgilly

consider the side effects of Plaintiff’'s medioas. SSR 96—7p specifically requires consideratior

of the “type, dosage, effectiveness, and sidectdfof any medication the individual takes or has

taken to alleviate pain or other symptoms” $s@ssing the credibility of an individual's statements|.

SSR 96-7p,_see alstD C.F.R. 8§ 404.1529(c)(3)(listing “other evidence” to be considered wh¢

“determining the extent to which [claimant'symptoms limit [claimant’s] capacity for work,”

including, “(iv) The type, dosage, effectivenesy] aide effects of any medication you take or have

taken to alleviate your pain or other symptoms|.]").

The ALJ noted Plaintiff’'s testimony about medication side effects including that Lexap
Lortab, and Lyrica make him constipated; Lexagmnd Lortab make him dizzy; Lexapro makes his
legs swell; Lyrica and Lortab keep him frontésing and concentrating; Lyrica and Klonopin make
him tired and sleepy; Klonopin makes him wantatwid people; and he has dry mouth resulting
generally from his prescribed medications. Trla%liscounting Plaintiff’s credibility, the ALJ does

not explain what if any of these side effectsdwend credible, but merely concluded it was unlikely
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that Plaintiff's physicians would give the samedmeations without change for several years if they
were ineffective and gave such side effectse AhJ also stated that “the evidence does not sho
any effort at treatment of the side effects hegad, which is clearly possible if other medications
are not available for him.” Tr. 19. It is uncleéhe basis for this statement. Although the ALJ may
have reduced Plaintiff's residual functional capaséged on his medication sieiéects, itis unclear
from the decision what side effect are credibletarwdhat extent they reduced his RFC. Further, thg
ALJ does not appear to have acknowledged that Plaintiff's physiciansmetkcation side effects

on a number of occasions. Plaintiff's physicians netedpiness as a medica side effect. Tr. 455,

174

459. Although not specifically noted asside effect, there are numerous references to constipatipn

in the medical notes. Tr. 464, 4619, 471, 474, 477, 47918, 520, 522-523, 524. Dr. Ellison
identified side effects of drowsiness, concetiirg and attention and coordination impairment as
side effects of Plaintiff's medications. Tr. 53300n remand, the ALJ should evaluate Plaintiff’s
credibility based on all of the evidence, including the alleged side effects of his medications.

CONCLUSION

The Commissioner’s decision is not supported by substantial evidence. This action

remanded to the Commissioner to consider the opiof Plaintiff's treating physician (Dr. Ellison)
and other opinion evidence, andetaluate Plaintiff's credibility (including the side effects of his
medications), in light of all of the evidence and applicable law.

Based on the foregoing, the Commissioner’s decisioeves sed pursuant to sentence four
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of 42 U.S.C. 88 405(g) and 1383(c)(3) and the casemsnded to the Commissioner for further
administrative action as set out above.
IT1SSO ORDERED.

FES

Joseph R. McCrorey
United States Magistrate Judge

July 2, 2013
Columbia, South Carolina
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