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IN THE UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

William D. Campbell, C/A No. 3:12-cv-03042-JFA

Plaintiff,
VS. ORDER ON
MOTION TO DISMISS
International Paper Company; Walter Scheele;

Clay Ellis; and Walter Partrich,

Defendants.

INTRODUCTION

This is an employment case initially fdlan the Court of Canmon Pleas for Richland
County. As originally filed, Plaintiff William D.Campbell asserted only state law causes of
action for defamation, breach of contract, andligence. Defendants International Paper Co.
(IP), Walter Scheele, Clay Ellignd Walter Partrich removed thetion to this court based on
diversity jurisdiction and then filed a mon to dismiss the state law claim&eeECF No. 7.
Campbell then filed a motion to remand based on lack of subject matter jurisdiction, which the
defendants opposedSeeECF Nos. 14, 18. Subsequentlye tharties filed a joint motion to
amend the Complaint requesting the court allomn@lzell to add a claim for violation of the Age
Discrimination in Empdyment Act (ADEA). SeeECF No. 19. The court granted this motion,
rendering Campbell’s motion to remand moot.

Campbell's Amended Complaint does not sab8vely amend the facts pleaded with
respect to his state law claims, and thus the parties agreed that the defendants’ motion to dismiss
would remain pending as to those claims. Defendants have not filed a motion to dismiss

Campbell’'s ADEA claim. Thus, this Order isrelited only to the adequacy of Campbell’'s
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Amended Complaint with respect to his threeestatv claims. For the reasons discussed below,
the court grants IP’s motion to dismiss Campbell’s state law claims.
. FACTS

The following relevant facts from the Amended Complaint are taken as true for the
purposes of this motion. Campbell was emptbyeith IP for twenty-one (21) years and
maintained an outstanding performance and sagxgrd. Amended Complaint, § 10. At the
time of his termination, he was a TechnicianRi$ wood processing facility in Eastover, South
Carolina. Id. Campbell's job responsibilities includleusing a forklift to transport product
between a loadingage and a railcarld. at § 11. He also was charged with ensuring that safety
equipment and guards were in place for the switglof railcars at the time of the railcar crew’s
arrival to his work locationld.

In early November of 2011, several railazrew employees complained that safety
procedures were not follad in Campbell’'s areald. at § 12. A shortrad hurried investigation
ensued.ld. Various managers at IP, including tindividual defendantsjuestioned Campbell
about his implementation of the safetp@edures concerning the railcar switdd. During the
investigation, the defendants charged Campbéh vigross,” or “critical,” safety violations,
including violations of safety lock, tag, and try procedurdd. at 1Y 12, 17, 23. Campbell
asserts that these charges were “false” and thdidheot violate any “critical” safety lock, tag,
and try procedures.Id. at §12. However, he also alleges that he cooperated with the
investigation and admitted that he may have been guilty of “minor” or “technical” violatidns.
at 1 12-13, 28. Campbell also reiterated #tato time during his operation of the forklift

between railcars had there beey danger to person or propertig. at I 12.



On November 8, 2011, IP suspended Campbell from his employrteerdt § 13. The
defendants subsequently terminated Carhpfmlowing the conclusion of the aforesaid
investigation. Id. According to Campbell, his termination was “false” and “pretextuddl’

11 13, 17. In this regard, Camphaleges, upon information and kedli that at the time of these
events, IP had decided to reduce the nunalbétis employees for financial reasonisl. at § 14.

IP targeted Campbell and other employeedio, because of their age, seniority, and
compensation levels, would save money to IP by their absedce Charging the employees
with performance-based terminations would aawee IP from having to pay severance and other
benefits. Id.

Further, Campbell alleges that Ellis, Bele, Partrich, “and others” made it “publicly
known” that Campbell was charged with a greagety violation and was being fired for the
same. Id. at § 23. The defendants and “countlesee®’ “published and re-published” these
statements.Id. at 1 25. According to Campbell, this was done with “a total disregard for the
truth and . . . with conscious knowledge the falsity of the statementsd. at § 23. Likewise,
he alleges that the defendants’ actisrgse “intentional and malicious.Id. at  25. Further, he
alleges that “the termination action itself was defamatoly.’at I 23.

Finally, Campbell states that he “was Hir@nd maintained his employment with IP on
the basis of IP’s lockout and safgolicies, which proied for stated progressive discipline for
stated offenses and violationsld. at § 27. Even if he committea minor safety violation, he
alleges that others committed the same or more serious violatidnat § 28. Further, these
others went unpunished or were subject tariare lenient treatméthan terminationld. Thus,
Campbell concludes, the defendants failed toopprly interpret the jvisions of IP’'s own

policies in determining and carrying dbeir actions” in terminating himld. at { 31.



[11.  LEGAL STANDARD

When considering a motion to dismiss undeleRi2(b)(6), the counnust accept as true
the facts alleged in the complaint and view thienthe light most favorable to the plaintiff.
Ostrzenski v. Seigel77 F.3d 245, 251 (4th Cir. 1999). The United States Supreme Court has
stated, however, that “[tjo survive a motion to dismiss, a complaint must contain sufficient
factual matter, accepted as true, to ‘state anctairelief that is plausible on its face.Ashcroft
v. Igbal 556 U.S. 662, 678 (2009) (quotilgll Atlantic Corp. v. Twomb)\550 U.S. 544, 570
(2007)). “A claim has facial plausibility whenelplaintiff pleads factuatontent that allows the
court to draw the reasonable inference thatdbfendant is liable for the misconduct alleged.”
Id. (citing Twombly 550 U.S. at 556). Although “a compla attacked by a Rule 12(b)(6)
motion to dismiss does not need detailed factual allegations,” a pleading “will not do” if it
merely offers “labels and conclusions,” or “a faliaic recitation of the elments of a cause of
action.” Twombly 550 U.S. at 555. Likewise, “a complajwill not] suffice if it tenders ‘naked
assertion[s]’ devoid of ‘furtbr factual enhancements.fgbal, 556 U.S. at 678 (quoting
Twombly 550 U.S. at 557). Accordinglflaintiff must put foth claims that cross “the line from
conceivable to plausible.ld. at 680 (internal quotation omitted).he court “need not accept the
[plaintiff's] legal conclusions drawn from theadts,” nor need it “accems true unwarranted
inferences, unreasonable corsitins, or arguments.Wahi v. Charleston Area Med. Ctr., Inc.
562 F.3d 599, 616 n.26 (4th Cir. 2009) (citation omitted).
V.  DiscussiON

At issue in this motion are Campbell’'s da of defamation and negligence against all
defendants and his claim of breachcontract against defendali®. Each cause of action is

discussed separately below.



A. Defamation Against All Defendants

In his Amended Complaint, Campbell allsgevo distinct acts oflefamation: (1) he
claims that the defendants published statemesriserning his alleged safety violations at IP;
and (2) he claims that the termination itselfasieed him. The defendants argue that the court
should dismiss the first of these defamationnataprimarily on the ground that he has failed to
allege sufficient factual detail concerningethallegedly defamatory statements or their
publication. See English Boiler & Tube, ¢dnv. W.C. Rouse & Son, Ind999 WL 89125, at *3
(4th Cir. Feb. 23, 1999) (recognizing in dicta that order to plead defamation, a plaintiff
“should allege specific defamatory comments fgchg] ‘the time, place, content, and listener
of the alleged defamatory matter” (quoti@gudle v. Thomaso®42 F. Supp. 635, 638 (D.D.C.
1996))). In other words, in the defendants’ view, Campbell relies only on barebones allegations
that the defendants “malde] it publicly known” thed was fired “for grossafety violations.”
The defendants argue that Campbell has nottifteeh any person to whom any allegedly
defamatory statement was made or any othellsl@tathe alleged publation and that he has
relied on the form allegation that the defenddiublished and re-published” the defamatory
statements. Finally, the defendants argue thatpbell failed to allege facts demonstrating that
any statements made were false, pointing out that he admitted to some safety violations.

Campbell argues that his pleading is sufficiergupport a defamation claim. In general,
he argues that he has identified the statement at issue (i.e., that he committed a “gross” safety
violation), the speakers (i.e., tmividual defendants), and the reasons they made the statement
(e.g., as a pretext to fire him so thBt could improve its finances)SeeECF No. 24, at 6—7.
According to Campbell, he has also alleged thne tat which the individual defendants made the

defamatory statement (e.g., surnding his termination) andtte where’—to the public.d. at



7. Further, he responds that he has sufficieaitBged that the statentsnwere false: whereas
his pleading states that he admittedetchnicalor minor safety violations that did not endanger
anyone, it also states that the defendants’ statement was that Campbell yobsteshfety
policies. Id. at 7 n.6.

Under South Carolina law, to prove defdima a plaintiff must show (1) a false and
defamatory statement was made; (2) the unprivileged communication was made to a third party;
(3) the publisher was at fault; and (4) either actitg of the statemenitrespective of special
harm or the existence of speciahrm caused by the publicationArgoe v. Three Rivers
Behavioral Health, L.L.C.710 S.E.2d 67, 74 (S.C. 2011). Bhsmn the court’s review of the
Amended Complaint, Campbell has likely suffidignpleaded the first, third, and fourth
elements of defamation above. For examplepleaded that the s&anhents by the individual
defendants that he committed a gross safetyattosi were both false and intentionally made
with conscious knowledge of their falsity. Althlgiuthe defendants argue that he has not pleaded
a plausible claim of falsity because he also atlethat he admitted to technical safety violations,
there is certainly a differencetiaeen a gross violation that magdanger others and a technical,
or minor, violation. A statement is defamatory if it “tends to impeach the honesty, integrity,
virtue, or reputation, or publisheématural and alleged defects,anfe who is alive, and thereby
to expose him to public hatred, contempt, ridicule, or obloquy, or to cause him to be shunned or
avoided, or to injure him in hisffice, business, or occupationSmith v. Bradstree#tl S.E. 763
(1902). Also, as Campbell points out, a statemepéiisseactionable (i.e., general damages are
presumed to exist) where it charges the plaintith “unfitness in one’usiness or profession.”
Hotzchieter v. Thomson Newspapers, 1806 S.E.2d 497, 506 (S.C988). A statement that

Campbell committed a gross safety violationwatrk arguably meets both standards. Thus,



taking the allegations in the Amended Compléambe true, Campbell has sufficiently pleaded
the three of the four elements of defamation above.

However, Campbell has not sufficientlyepbled the second element of a defamation
claim, publication to a third party. Nowhere in the complaint is it alleged to whom the
defendants made the statements at issue. R&hepbell only alleges & the statements were
made “publicly known” and that the defendarfand “countless others”) “published and re-
published” them. Amended Complaint, 11 23, Z5.pleading that merely offers such “labels
and conclusions,” or “a formulaiecitation of the elements af cause of action will not do.”
Twombly 550 U.S. at 555. Therefore, the codiimisses Campbell’'s first defamation claim
against all defendants.

Next, regarding Campbell’'s second defamatclaim—the act of termination itself—the
defendants acknowledge that it is possible foaenof termination to be actionable defamation
under South Carolina lawSee Johnson v. Dillard’s, Inc2007 WL 2792232, at *18 (D.S.C.
Sept. 24, 2007) (citingubanks v. Smitl854 S.E.2d 898 (S.C. 1987)yler v. Macks Store272
S.E.2d 633 (S.C. 1980)). They argue, however, that Campbell has not alleged facts
demonstrating that his termination carriedyafalse and defamatory meaning. Further,
defendants argue that Campbell has alleged ne ¥auich show that the act of termination was
published to anyone. Finally, defendants conttdrad, even if Campbell has stated a claim
against IP, a claim of defamation based on theohtermination is not cognizable against the
individual defendantsCf. Yost v. City of Charlestp009 WL 4162274, at *4 (D.S.C. Nov. 24,
20009).

In Tyler, the South Carolina Supreme Court indestbgnized that “[a] mere insinuation

is as actionable as a positive assertion if ifalse and malicious and the meaning is plain.”



Tyler, 272 S.E.2d at 634 (citation omitted). For exampleTyfer the defendant employer
required an employee in a position of trust to take a polygraph test and administered the test over
the employee’s protestld. at 633. The employer subsequently fired the employde. The
employee argued that “his discharge, following thving of a polygraph test . . . gave fellow
employees and others the fegliand belief that he had beelischarged for some wrongful
activity” and that “this insinuation and inferengkewrongdoing can amount to the publication of
defamatory matter.”ld. at 634. The supreme court agreed affirmed the trial court’s denial

of the defendant’s motion to dismistl.

The question in this case, then, is whether Campbell has sufficiently pleaded that the act
of termination insinuated to a third party a deédory meaning that was false and had a meaning
that was plain. Campbell assethat, by terminating him imrdetely following a “hurried”
investigation into alleged grosafety violations, during which arious IP managers” questioned
him, the defendants insinuated that he was fioedhat reason. As explained above, Campbell
has sufficiently pleaded that such an insinuation is false and defamatory and thadritses
actionable.

However, he has not sufficiently pleadént the insinuation ltha meaning that was
plain to any third party. If another empl®y knew of the investigation and Campbell’'s
subsequent termination, it is possible tbmployee might infer that Campbell had been
terminated for a gross safety violation. Impotiigrthough, there is verijttle in the Amended
Complaint which plausibly suggests that amgoother than the individual defendants and
Campbell knew of the investigatio In this regard, the AmendeComplaint states that “a
hurried investigation ensued because several railcar employees complained that safety

procedures were not followed in Mr. Campbell’sairand that “various IP managers,” including



the individual defendants, questioned him. Ameh@emplaint,  12. Even if the court were to
interpret this to mean that some employeesaktieat Campbell was being investigated, absent
the formulaic assertions regamndi publication described above, @abell does noallege in his
Amended Complaint that any third party knewwees terminated, much less why. This does not
rise to the level of plausibilitygbal and Twomblyrequire. For this reason, the court also
dismisses Campbell’'s second claim of defamatgainst all defendants. Because the court
finds that the facts pleaded in the complainindb state a claim for demation based on the act
of termination, it is not necessary for the cdoriconsider whether such a claim is cognizable
against the individual defendamsonly against their employer.

B. Breach of Contract Against IP

As noted above, Campbell also asserts a catisetion for breach of an employment
contract against IP. South Chna presumes employment to bewill, meaning employment
that “is generally terminable by either partyaaty time, for any reason éor no reason at all.”
Prescott v. Farmer’s Tel. Co-qb16 S.E.2d 923, 925-27 (S.C. 1999). In certain circumstances,
however, employers may alter an employee'svilit status by the terms of an employee
handbook or policy, giving the employee, whendijréhe right to bringa cause of action for
wrongful discharge based on breach of contre®te Hessenthaler v.id€ounty Sister Help,
Inc., 616 S.E.2d 694, 697 (S.C. 2005)n this regard, “[m]andaty, progressive discipline
procedures may constitute enforceable promiselsl” at 698. These procedures “typically
provide that an employee may be fired only raftertain steps are taken,” and when they are
“definite and mandatory, thesgrocedures impose a limitati on the employer’s right to
terminate an employee at any time, for any reasdd.” On the other hand, “general policy

statements must be definitive in nature, prongispecific treatment in specific situations” to be



enforceable in contractld. In Hessenthalerthe Supreme Court ofo8th Carolina found that
the discipline section of an employer’'s handbdak not contain any enforceable promises, in
particular highlighting that theandbook stated that “employeesikcbbe fired ‘at any time’ and
for any reason that is in the [employer’s] ‘best interestkl’"at 698 n.7.

In this case, the Amended Complaint contains the following allegations about the alleged
contract:

27. Mr. Campbell was hired and mi@imed his employment with IP on
the basis of IP’s lockoutna safety policies, which provided for stated progressive
discipline for stated offenses and viadais and which was [sic] relied upon and
followed according to practice and procedure for many years.

28. In over twenty-one2() years of work with IP, Mr. Campbell had an
exemplary record and even if he committed a minor safety violation, others
admittedly committed the same or more serious violations and went unpublished
[sic] or were subjected to far more lenient treatment than the Plaintiff who was
terminated.

29. Mr. Campbell is entitled tdlalamages proximately caused by the
breach of contract referenced, includisgstained loss of employment, loss of
earning capacity[,] and humiliation and embarrassment, all of which will continue
into the future.

31. The Defendant IP and the Indival Defendants Ellis, Scheele, and
Partrich . . ., acting within the cours&d scope of their goloyment, failed to
properly interpret the provisns of IP’s own policies idetermining and carrying
out their actions referred to reen concerning Mr. Campbell.

Thus, the Amended Complaint alleges that SIRdckout and safety policies” constituted an
employment contract and that IP breached tbrgract by terminating Capbell. It appears to
suggest that the provision(s) IP breached pexvidor “progressive discipline for stated
offenses.” It further appeats suggest that, had the indivadwefendants properly interpreted

its own policies, Campbell would not have béeminated and instead would have received
more lenient treatment, as did other empks, As can be seen, however, the Amended
Complaint contains almost no information regarding the specific terms of the “lockout and safety

policies.” It likewise does not specifically allege why these policies constitute an employment

10



contract, instead providing only the conclusaagsertion that Caobell “was hired and
maintained his employment with IP on the basisthelse policies. If theourt were to look only
to the Amended Complaint, then, Campbell hasphedded facts sufficient to create a plausible
claim for relief for breach of contract.

Nevertheless, it appears that IP has idetithe “lockout and safety policies” to which
Campbell refers, and it has attacheis thocument to its motion to dismissSeeECF No. 7-2.
IP argues that the policy at issue addresses employee misconduct only in permissive terms, and
although it sets forth progressivksciplinary steps that managemsay use as guidelines, it
neither promises specific treatment in aspecific circumstance nor promises continued
employment. Similarly, IP highlights the polis use throughout of wds such as “may” and
phrases like “depending on the circumstances.”

Campbell acknowledges that the policy camgbermissive language, but he emphasizes
that it also contains mandatory language. this regard, he points to the use of words and

”

phrases such as “must,” “shouldhd “will result in . . . .” Frther, he notes that the policy
identifies a “distinctive three-step formaliscipline process,” which is summarized in a
“Discipline Process Flowchart.” Campbell argubat a policy containing both permissive and
mandatory language is at least ambiguous, and tthere is a jury question as to whether it
creates a contracSee Hessenthale16 S.E.2d at 697.

The court finds as a matter of law that theqyothat IP has identified does not create an
employment contractSee id.(noting that a court may “intervene to resolve the handbook issue

as a matter of law” where “the handbook statemantsthe disclaimer, kan together, establish

beyond any doubt [that] an enforceable promisieee does or does not exist” (citation and

! Notably, the Fourth Circuit has held that the court may consider documents “attached to the motion to dismiss, so
long as they are integral to the complaint and authenfiibifips v. Pitt County Mem. Hos®72 F.3d 176, 180 (4th
Cir. 2009).

11



internal quotation marks omitted))mportantly, in two places, ¢hpolicy disclaims any contract
of employment. The policy states on its fisige that it “does not create a contract of
employment and does not alter the at-widlationship between the Company and the
employee.? Further, when detailing the “Decisidfiaking Process for Safety Accountability,”
it states (in all caps and underlinetthis process is intended as a manager reference tool and is
not a contract of employment, express implied, between Intertimnal Paper and its
employees.” Additionally, throughout the policy itnsade clear that there are circumstances in
which the normal disciplinary steps will not appliyor example, when discussing the three-step
formal discipline process, the policy also natlest possible exceptiorte the process include:
“skipping steps, not deactivating a disciplinary stethe identified time fame, termination for a
first offense, or utilizing other consequencesii two places the policy includes the statement
that IP “reserves the right to make exceptitmshe steps outlined in this policy based on the
circumstances in each case.” Finally, the pohoges that IP may “modify or eliminate this
policy at any time in its sole discretion.” khort, the policy does not guarantee specific
treatment in specific situations, and thus thereadasis for an employee to expect continued
employment based on the policy.

Based on the above, IP’s progressive disogplpolicy is not an employment contract.
Therefore, Campbell has not stated a plausitdancfor breach of contract. Accordingly, the
court grants IP’s motion to dismiss this claim.

C. Negligence Against All Defendants

2 |t appears that this disclaimer would have been dispesitivhad been underlined in all capital letters and signed

by Campbell. S.GCobeEANN. § 41-1-110 provides: “It is the public policy of this State that a handbook, personnel
manual, policy, procedure, or other document issued by an employer or its agent after Judv, 3Bafl(hot create

an express or implied contract of employment if it is conspicuously disclaimed. For purposes ofitinisae

disclaimer in a handbook or personnel manual must be in underlined capital letters on the first page of the document
and signed by the employee.” Nonetlsslghe disclaimer is certainly an important factor in whether the policy is
contractual in nature.

12



Finally, Campbell's Amended Complaintcindes a cause of action for negligence
against all defendants. As an initial matter,deéendants argue that this cause of action cannot
proceed because it is based solely on the alldgeach of contract. More particularly, the
source of the duty at issue is the alleged remttitself (the discipline policy), and the
defendants’ actions which allegedly breached thuty are the same actions which Campbell
alleges breached the contract. The defendargge that Campbell is therefore limited to a
breach of contract cause of action, citigmmy L. Griffin Plumbing & Heating Co. v. Jordan,
Jones & Goulding, In¢463 S.E.2d 85, 88 (S.C. 1995) (“A breach of a duty which arises under
the provisions of a contract between the parties must bessedrainder contract, and a tort
action will not lie.”). However this rule appliely in the situation where a plaintiff is suing
solely for economic lossSee id. In his negligence cause of iact Campbell also alleges non-
economic damages, such as embarrassmentjliaition, and mental distress, and thus the
economic loss rule is not dispositive.

In any event, the defendants also argue ttiatcourt should dismiss this claim because
South Carolina does not recognize a cause tbrador negligent termination of an at-will
employee. Again, the defendants assert thadthcipline policy discised above did not alter
Campbell’'s at-will status. They then contahdt because an employer has no duty to ensure
that an at-will employee idischarged only for good caussee Hand v. SunTrust Bank, Inc.
2012 WL 3834859, at *4 (D.S.C. Sept. 4, 201G3xuse v. Doe451 S.E.2d 408, 409 (S.C. Ct.
App. 1994), South Carolina does metognize a cause of actioounding in negligence against
the employer when the at-will employee is terat@d. In his Response, Campbell continues to
argue that IP owed him a duty to properly iptet its disciplinary policy, but he cites no

authority contrary t@ausein support of his argument.
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As explained above, IP’s discipline polidpes not constitute aamployment contract,
and Campbell has not alleged the existencaryf other contract. Thus, Campbell has not
alleged that he was anythinchet than an at-will employ€e.In such a case, he cannot state a
claim for relief based on negligence becausec&enot show that Ilhad a duty to properly
interpret its disciplinary policy in discharging hinn other words, IP could terminate Campbell
“at any time, for any reason, or for no reason at @d&use 451 S.E.2d at 409. Therefore, the
court should dismiss Campbell’'s ne@ige claim against all defendants.

V. CONCLUSION

Based on the foregoing, the court grantsdeéendants’ motion to dismiss Campbell’s
state law claims of defamation, breach of castfrand negligence. First, regarding Campbell’s
defamation claim, Campbell’'s Amended Complaaés not plausibly allegbat the defendants’
statements were published to any third partykewise, even though the Amended Complaint
alleges that the act of termiran itself insinuated a falsend defamatory meaning, it does not
plausibly allege that the act tdrmination was insinuated to any third party and that its meaning
was plain. Although Campbell hadready filed an Amended Complaint, as discussed at the
hearing on this motion, Campbell may be ablecaétely plead his defamation claim if given
another opportunity. Therefore, theuct dismisses Campbell’s defamation clamithout
prejudice and with leave tald a Second Amended Complaint realleging this cause of action
within 45 days of the date of this Order.

Next, regarding Campbell’'s breach of contraleim, the court finds as a matter of law
that IP’s disciplinary policy does not constéuan employment contract. Because Campbell

cannot adequately plead this claim even vegi another opportunity, the court dismissesith

% Indeed, Campbell is willing to assume that he was-avileémployee for the purpose of his negligence cause of
action. SeeECF No. 24, at 10 n.7.
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prejudice Finally, regarding Campbell's negligence claim, Campbell has not plausibly alleged
that he was anything other than an at-vaihployee. Thus, he waot state a claim for
negligence because South Carolina does not rexmgntause of action for wrongful termination

of an at-will employee. Accordingly, the court also dismisses this elatimprejudice

IT IS SO ORDERED. %«fj 3, (o

May 3, 2013 Joseph F. Anderson, Jr.
Columbia, South Carolina United States District Judge
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