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UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

Richard G. Beck, Beverly Watson, )
Cheryl Gajadhar, Jeffrey Willhite, )
and Lakreshia R. Jeffery, on behalf of themselves )
and all others similarly situated, )

Paintiffs,
C/ANo. 3:13-cv-00999-TLW
VS.

N— N N

Eric K. Shinseki, in his official capacity as )
Secretary of Veterans Affairs; )
Rebecca Wiley, in her official capacity as the )
former Medical Director of William Jennings )
Bryan Dorn VA Medical Center, )
Barbara Temeck, M.D., in her official capacity )
as the Chief of Staff of William Jennings )
Bryan Dorn VA Medical Center; )
Ruth Mustard, RN, in her official capacity as the )
Director for Patient Carilursing Services of )
William Jennings Bryan Dorn VA Medical Center; )
David L. Omura, in hisfficial capacity as the )
Associate Director of William Jennings Bryan )
Dorn VA Medical Center; an )
Jon Zivony, in his official capacity as the )
Assistant Director of William Jennings Bryan )
Dorn VA Medical Center, )

)
Defendants. )
)

ORDER REGARDING INADVERTENT PRODUCTION OF PRIVILEGED OR
PROTECTED DOCUMENTS

Upon the request of the padia the above-captioned mat{®oc. #61), and pursuant to
pursuant to Federal Rule of Evidence 502(aid & accordance with Federal Rule of Civil
Procedure 26(b)(5), it is hereby ORDERED:

1. The parties are engaged in ongoitigcovery, including the production of
significant quantities of information andlocuments, both hard copy documents and

electronically stored information (“ESI”). [Raments produced to another party could include
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materials subject to privilege or other legatcognized protections €heinafter “privileged
information”) and therefore not subject to disclesin discovery. Such inadvertent disclosure
of privileged information is possible despiteeddiligence and reasonaliare taken to protect
privileged information. Thus, tiacilitate this poduction and to protect all applicable privileges,
this Order invokes the protectioa$forded by Rule 502(d) of the Federal Rules of Evidence.
Accordingly, the provisions in Rule 502(b) will napply to the disclosuref communications or
information in discovery in this matter, anctproduction of documents and ESI in this ongoing
discovery effort that contain information protected by the attorney client privilege, work product
doctrine, or any other gpcable privilege or protection shdlé deemed inadvent and shall not
waive any applicable privilege or protection.

2. Each party is entitled to decide thepeopriate degree of care to exercise in
reviewing materials for privilege, taking into accd the volume and sensitivity of the materials,
the demands of the litigation, ancktfesources that the party cankenavailable. Irrespective of
the care that is actually exesed in reviewing mateais for privilege, te Court hereby orders
pursuant to Rule 502(d) of theederal Rules of Evidence that disclosure of privileged or
protected information or documernits discovery conducted in this litigation will not constitute
or be deemed a waiver or forfeiture—in tlisany other federal or state proceeding—of any
claims of attorney-client privilege or work product protection that disclosing Party would
otherwise be entitled to assevith respect to the informath or documents and their subject
matter.

3. If a party identifies infomation received from a proding party that appears on
its face to be privileged artherwise protected information,ethreceiving party shall promptly
notify the producing party and shall not refer guote, cite, rely upon or otherwise use the
information until the producing party has aclkmedged receipt of #th communication and has

had fourteen (14) days to object to the ussuwh information pursuant to Paragraph 4 below.
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By notifying the producing party that infmation appears on its face to be privileged
information, the receiving party de not concede that the infortioa is in fact covered by an
applicable privilege or protection and reservesritiet to challenge anysaertion of privilege or
protection.

4. The producing party may assert a claimpafilege or protection (hereinafter
collectively “privilege”) as soon as practicable and no more floamteen (14) days after either:
(1) receiving noticehat the receiving party Banotified the producing parthat it has identified
information that appears on its face to be peydd; or (2) otherwise discovering that a produced
document contains privileged information. In asserting such a claim of privilege, the producing
party shall provide information sufficient toeat the requirements of Federal Rule of Civil
Procedure 26(b)(5)(A) and shall identify for eadhim of privilege, at a minimum: (1) the
information subject to the claim, (2) the authdate, and addressees or recipients of the
document (where applicable), (3) the privilegenbgeasserted, and (4) the basis for the claim of
privilege.

5. Upon assertion of the privilege pursuant to Paragraph 4 above, the receiving party
must promptly return, sequester, or destroy tlezified information andrey copies it has; must
not use or disclose the information until the claim is resolved; and must take reasonable steps to
retrieve the information if the receiving party dosed it before being notified. See Fed. R. Civ.
P. 26(b)(5)(B). If the receivingarty does not agree with the plge claim, the parties must
promptly meet and confer in an attempt resolve the claim. If meeting and conferring
regarding the privilege claim does not resothe claim, the parties may, after diligently
attempting to resolve the matt@resent the dispute to theo@t, including, as appropriate,
presenting the information to éhCourt under seal for a detenation of the claim. The
producing party must preserve the infotima until the claim is resolved. Séed. R. Civ. P.

26(b)(5)(B).



6. Once a document or information has bekemtified as privileged in accordance
with paragraph 3 above, no party shall in agy copy, reproduce, reféo, quote, cite, reply
upon, or otherwise use in any manner, any such document or its contents in any proceeding
unless and until the Court determines that the document is not protected from discovery or the
producing party withdraws the claim of privilegecept that in support of any motion to compel
release of information identified as privilegedparty may file, under seal, the information at
issue. In the event that a document or nmi@tion has been idefied as privileged in
accordance with Paragraph 4 above after it e biled on the docket, the party asserting a
claim of privilege shall, within three (3) busssedays after receiving notice of the filing, file a
motion to seal the dockettey and, if appropriate, subgite a redacted version.

7. If the claim of privilege is upheld bydhCourt or if the receiving party agrees
with the claim of privilege, altopies of the privileged documents identified in accordance with
paragraph 3 above shall be returt@dhe producing party or destraeTo the extent that notes
or records contain information the Court has determined to be privildgedrivileged portions
of any such note or record shall be permanedtroyed, deleted or redacted. The destroying
party shall then certify in writig to counsel for the producingrpathat such documents have
been returned or destroyed and that such notesr githnot exist or have be destroyed. If ESI,
including images of documents, are produoackelectronic media (e.g., CD, DVD, USB Drive,
etc.), the producing party mayrdand the immediate return ofathelectronic media containing
the inadvertently disclosed information, bohly after the prodting party provides a
replacement of the electronic media at the pradupiarty’s expense, which shall be identical to
the original electronic media &l respects except fohe deletion of the prileged information,
and the image of a blank document or notice d&étdm may be substituted for the image of the
privileged information deleted so that docmh reference numbersiéh data concerning the

images of other documents on the electronic medied not be changed. Upon the provision of
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this replacement electronic media and demandiéstruction of the original media containing
privileged information, the recang party shall permanently delebe destroy any copies of the
privileged ESI.

8. This Order applies to information cogd by the attorney-client privilege and
attorney work-product doctrine, and thus ddotes a controlling courOrder pursuant to
Federal Rule of Evidence 502(d) with respectviover. This Order also applies to any other
privilege or protection that the parties mayomerly assert to prevent the disclosure of
information, including, but not limited to, theifacy Act and governmental privileges, such as
the deliberative process privilege.

9. This Order does not preclude a Pargnfrvoluntarily waiving any claims of
privilege. The provisions of Rule 502(a) of tRederal Rules of Evidence apply when a Party
uses privileged information to support a claim or defense.

IT 1SSO ORDERED.

g Terry L. Wooten

TERRY L. WOOTEN
ChiefUnited StateDistrict Judge

June 30, 2014
Columbia, South Carolina
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Assistant Attorney General
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