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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

Sarah J. Jeffries
Civil Action No. 3:14v-01317JMC
Plaintiff,

V. ORDER

N N N N

Westinghouse Electric Company, LLC, )

~ e —

Defendant

l. INTRODUCTION

Defendant Westinghouse Electric Company, L{E©®efendant”) moves forsummary
judgment on Plaintiff Sarah Jeffries’s (“Plaintifftiscrimination claimgegarding Defendant’s
alleged failure to promote her in violation of Title VII of the Civil Rights Act of 1964, as
amended, 42 U.S.C. § 2000et, seq. (2012) (“Title VII"), and the Age Discrimination in
Employment Act of 1967, 29 U.S.C. 8§ 62t ,seq (“ADEA”), as well ason Plaintiff's retaliation
claims under both Title VII and the ADEA. (ECF No. 29his matter is before the cdwnthe
Magistrate Judge’Report and Recommendation (“Repont&commendinghat this court grant
Defendant’s motion. (ECF No. 4021)!

For the reasons below, this coulDOPTS the Magistrate Judge’s findings and

GRANTS Defendant’s Motion for Summary Judgment (ECF NQ. 35

The Rarties, in addition to submitting briefing, appeared beforecihistto argue this mattesn
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. JURISDICTION

Because Plaintiff's claims arise under federal,l&éfws courthas personal andubject
matter jurisdictiorunder 28 U.S.C8 1331(2012). \énue is proper in thEéolumbiaDivision of
the United States District Court for the District of South Carolinder 28 U.S.C8 1331
(2012).

1. LEGAL STANDARD S
A. Magistrate Judge’s Repb

The Magistrate Judge makes only a recommendation to this court that hasunappires
weight—the responsibility to make a final determination remains with this c&ee Mathews
v. Webey 423 U.S. 261, 27F1 (1976). The court reviewde novoonly those portions of a
Magistrate Judge’s Report to which specific objections are filed, and @#ws\uhose portions
not objected te-including those portions to which only “general and conclusory” objections
have been madefor clear error. Diamond v. Colonial Life & Acc. Ins. Go416 F.3d 310, 315
(4th Cir. 2005);Camby v. Davis718 F.2d 198, 200 (4th Cir. 198%)rpiano v. Johnson687
F.2d 44, 47 (4th Cir. 1982). The court may accept, reject, or medifywhole or in par-the
Magistrate Judge’s recommaation or recommit the matter with instructiorSee28 U.S.C. §
636(b)(1).

B. Summary Judgment

Summary judgment should be granted “if the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a mattet dfddw.
R. Civ. P. 56(a). A fact is “material” if proof of its existence or +eargence affects the
disposition of the case under the applicable |&wmderson v. Liberty Lobby, In&177 U.S. 242,

248-49 (1986). More specifically, a genuine question of material fact existsewhéer



reviewing the record as a whole, the court fitidg a reasonable factfinder could return a verdict
for the nommoving party. Newport News Holdings Corp. v. Virtual City Visi&®b0 F.3d 423,
434 (4th Cir. 2011).

In ruling on a motion for summary judgment, a court must view the evidence in the light
most favorable to the non-moving par®erini Corp. v. Perini Constr., Inc915 F.2d 121, 123—
24 (4th Cir. 1990). The nommoving party may not oppose a motion for summary judgment with
mere allegations or denials of the movant’s pleading, but insteat “set forth specific facts”
demonstrating a genuine issue for trigled. R. Civ. P. 56(egee Celotex Corp. v. Catrett77
U.S. 317, 324 (1986)Anderson v. Liberty Lobby, Inc477 U.S. 242, 252 (19868healy v.
Winston 929 F.2d 1009, 1012 (4th Cir. 1991All that is required is that “sufficient evidence
supporting the claimed factual dispute be shown to require a jury or judge to resolvei#ise part
differing versions of the truth at trial Anderson477 U.S. at 249However, “nmere unsupported
speculation . . . is not enough to defeat a summary judgment mofitomis v. Nat'| Ass'n of
Bus. & Educ. Radio, Inc53 F.3d 55, 62 (4th Cir. 1995).

V. RELEVANT BACKGROUND AND THE MAGISTRATE'S REPORT 2

Plaintiff is a 59yearold, white Ameican currently employed as a Planning Specialist at
Defendant’'s Columbia, South Carolina facilifSee generallECF No. 321.) Defendant
employerfirst hired Plaintiff on July 31, 2000, as a Health Physic{gd.) On May 29, 2012,
Plaintiff appliedfor a Senior Engineer position(ld. at 60.) Hiring managers of Defendant
employer wanted the position to include engineering responsibilities so theatd@et could

adapt to anticipated regulatory changdSeeECF No. 3210 at 13-14.) Defendant’s hing

2 Other specific facts of this matter are discussed in the Report and Recomaren¢(@EF No.
40.) The court concludes, upon its own careful review of the record, that the Maglstige’s
factual summation is accurate and incorporates it by referehke. court will only reference
herein additional facts viewed in the light most favorable to Plaintiff that are qrdrtio the
analysis of her claims.



managers hired Eris Speights (“Speightga’plack, Liberiard4-yearold female,who had been
working for Defendant on a contract basis for eight yedESCF No. 258 at 5.) Defendant
stated that they hire8peightsinstead of Plaintiff becausgpeghts had superior academic and
work credentials, as well as a better work record. (ECF Na&.&3-1, 19.)

Between 2009 and 2010, Plaintiff complaine@tsupervisoabout an alleged consensual
romantic relationshifrosser had with a subordinate. (ECF R®-1 at 41-44.) After Plaintiff
learned that Speights received the Senior Engineer positioRJaintiff contacted Human
Resources(ECF No. 321 at 45-46.) Plaintiff testified that she communicated to Human
Resources “somethirtg the effect of - that there is inappropriate behavitwétween one of her
supervisors and his subordinates. (ECF Nel 32 45.) Plaintiff alleges thathe supervisor she
reported to Human Resouraasist have learnettat she reported him and that herataliation,
forced another supervisor to assign her a low performance review so theabiddenot get the
Senior Engineer positiorin dispute (ECF No. 321 at 76-77.) Plaintiff admits she has no
factual evidence supporting her theory, ahd haso evidence thathe supervisor she reported
had any input in the Senior Engineer hiring decision or was even awar®ldnatiff ever
complained about him.Id.)

With these facts asackgroundPlaintiff's claimscan be summarized a#legatiors that
Defendantunlawfully failed to promote heto the engineeringelated management positiam
June 2012 and in November 20ti€cause she is White, because she is$dtyen (57) yearsfo
age, and because sheported “discriminatory concerns” tine management of Defendant
employer (See generallECF No. 1.) Because Plaintiff alleges that she was the victim of

discrimination when Speights, a black womersteadwas promoted to the Senior Engineering



position, her claims can be characterized as those of “reverse discrimin&es.e.gLucas v.
Dole, 835 F.2d 532, 532 (4th Cir. 1987).

In his Report the Magistrate Judge made several findinggarding Plaintiff's legal
claims andDefendant’s Motion for Summary Judgment (ECF No. ZR)esefindings included
that:

e Plaintiff's June 2012 failure to promote clamvere timebarred(ECF No. 40 at 11);

e Plaintif’'s November 2012 claim of failure to promote based on race, national origin,
and age discrimination lacked merit because Plairdgifinotmake out a prima facie
case for such discrimination under Title IMdr ADEA, nor can she show that
Defendant’s proffered reasons for denying her the promotion was préES&E No.

40 at 11-17); and

3The Magistrate Judge correctly summarized the applicable standard fotiffRla
discrimination chims under Title VII and the ADEA(ECF No. 40 at 1:213.) A plaintiff
generally proveserTitle VII and the ADEA claims of discriminationnder the burdeshifting
analysis ofMcDonnell Douglas Corp. v. Greemtll U.S. 792 (1973). UnddvicDonnell
Douglas a plaintiff first must establish by a preponderance of evidence each element of her
prima facie case of discriminationid. at 802. To state a prima facie case of discriminatory
failure to promote under Title VII or theD¥EA, a paintiff must provethat (1) she is a member

of a protected group, (2) she applied for the position in question, (3) she was qtatifilealt
position, and (4}he defendant rejected her application under circumstances that give aise to
inference of unlawful discriminationAnderson v. Westinghouse Savannah Rivey 4% F.3d

248, 268 (4th Cir. 2005)Gurganus v. Beneficial N. Carolina, In25 F. App’x. 110, 111 (4th

Cir. 2001) (applying Title VII proof scheme to ADEA faildtepromote claim).Upon
demonstratinga primafacie case, théurden shifts tahe defendant to produce a legitimate,
nondiscriminatory reason fais employment decisiongdl., after whichthe burden shifts back to

the paintiff to demonstrate by a preponderance of the evidence that the legitimaat:n re
produced bythe defendant is pretext for discriminatiorReevey. Sanderson Plumbing Prods.,
Inc.,, 530 U.S.133, 143 (2000) Throughout theMcDonnell Douglasburdenshifting scheme,
Plaintiff hasthe ultimate burden of proving that Defendant intentionally discriminated agains
her and presenting evidence from which a reasonable jury could conclude Defendant
intentionally discriminated against her.



e Plaintif's November 2012 claim of failure to promotased on retaliatioralso
lacked meritbecause she could not make out a prima facie case of retaliation under
Title VIl or the ADEA*
Plaintiff filed an Objection (ECF No. 43) to the Report, to which Defendant filed g Repl
(ECF No. 44).
V. ANALYSIS
A. TimeBar of Plaintiff's June 2012 Discrimination and Retaliation Claims
Plaintiff first objects to the Magistrate Judge’s determination that Jugre 2012
promotion claim was timéarred because, she arguds,initial Equal Employment Opportunity
Commission (“‘EEOC”) questionnaireshe filed regarding her discrimination clainvgas
“validated by the subsequent chatgdECF No. 43 at 4.) She argues that, alternatively, the
deadlne to filehercharge of discrimination (“Charge=300 days after she learned Dadant

would not be promoting h&+should have been equitably tolledd.)

“The Magistrate Judge also correctly summarized dpplicable standard for Plaintiff's
retaliation claims(ECF No. 40 at 1-#18.) UnderTitle VII and the ADEA, an employer cannot
discriminate againginemployee because tlemployee“opposed any practice made an unlawful
employment practice by this sulagiter, or because he has made a charge, testified, assisted, or
participated in any manner in an investigation, proceeding, or hearing under tihiapaht 42
U.SC. 8§ 2000e3(a); see 29 U.S.C. 8§ 623(d)forbidding the same under the ADEA)To
establish a prima facie case of retaliation, a plaintiff must show (1) gfageah in protected
activity, (2) the employer took adverse employment action against her, and @)sal c
connection existed between the protected activity and the adveise. alcaughlin v. Metro.
Washington Airports Auth149 F.3d 253, 258 (4th Cir. 1998Dnce Plaintiff establishes the
elements of her prima facie case, the burden shifts to Defendant to proffetimalieginon
discriminatory reason for taking the adwemsmployment action.ld. Plaintiff then has the
burden to show that Defendant’s legitimaten+etaliatory reason is pretextuabee Matvia v.
Bald Head Island Mgmt259 F.3d 261, 271 (4th Cir. 2001).

SUnder 42 U.S.C. § 200&s(e)(1) (2012), dlitle VII or ADEA Charge must be filed with the
EEOC within 300 days “after the alleged unlawful employment practice ecturwhitaker v.
Nash Cnty. 504 Fed. Appx. 237, 240 (4th Cir. 2013) (internal quotations omitted). \tfieen
Charge is not timely filedthe claims underlying the charge are tibered and can no longer be
asserted in courtSeg e.g, Kelley v. Int’l Bhd. of Teamster2013U.S. Dist. LEXIS 179776, at
*9-10 (D.S.C. 2013jcitations omitted).



Plaintiff's claims fail.  Plaintiff filed her Intake Questionnaire with the Equal
Employment Opportunity Commission (“EEOC”) on March 13, 2QEEF No. 3211 at 1),but
she did not file he€Chargeuntil June 1, 2013(ECF No. 252 at 82-83.) Therefore, Plaintiff's
June 1, 2013 Charge was file filed three hundred anddiilit 358)days after she learned that
she had not been promoted to the position in dispute in June Zx Zhe Magistrate Judge
correctly noted, none of the circumstances exist in this taspermit Plaintiff's intake
guestionnaire to satisfy the chaiffjerg requirement for her June 2012 claimSe€ECF No. 40
at 3-11 (citing relevant case law) Plaintiff provides ncargumentor other persuasive authority
as to how any of these circumstances exist, nor does she provide any law sugparting
assertion that her claim is not tirbarred because hartial EEOC questionnaire was “validated
by the subsequent charge.” (ECF No. 43 at 4.)

Plaintiff, however,doesexplicitly argue hat “the 300 days should be equitably tolled to
allow the Plaintiff's caim for the Jne 2012 promotion” because she should notgsnalized
for delays caused by the EEOC when she timely pursued her claildg.”B(t after reviewing
the record, this court can find no evidence that the EEOC caused delays such thateequitabl
tolling is warranted for Plaintiff's June 2012 claimSeeColeman v. Talbot Cty. Det. Cti242
F. App'x 72, 74 (4th Cir. 2007) (explaining that a plaintiff must show both that she has been
diligently pursuing her rights and that extraordinary circumstasto®d in her way, but further
recognizing tle rare circumstances under which equitablentplshould be granted). Indeed, as
Defendant notes, “Plaintiff was represented by counsel throughout the process ahd plai
advised by the Intake Questionnaire on how to timely file a charge. Despite egath |

representation and direction, Plaintifflisdid not timely file.” (ECF No.44 at 4-5 (citing PI.



Opposition, Ex. G, p. 2 (Dkt. No. 3P1)).) The Magistrate Judge was correct to determine that
Plaintiff's June 2012 discrimination claims are tHvarred.
While the Magistrate Judge made no letp finding that Plaintiff's November 2012
discrimination claim also was tirgarred, Defendant maintains that her “failure to timely file a
charge with respect to the June 8, 2012 hiring forecloses all of her clgiichsat 5) Defendant
argues:
[T]he decision to hire Speights only occurred once, on June 8, 3e&2.
Dkt. No. 251 (hereinafter, “Def. SJ Mem.”), pp. 4l ; Report, p. 6.
Plaintiff understood this, and also understood that the position’s reposting
in October 2012 was merely a formality to process Speights’ hiring after
her immigration were resolvedsee Def. SJ Mem., pp. 224, FN10
(discussing Plaintiff's testimony that she understood the October 2012
posting to be a formality necessary to hire Speights). In short, Plaintiff
knew of the complained about hiring decision as of June 8, 2012, but did
not file her charge of discrimination until June 1, 2013, nearly one year
later.

(1d.)

This argument byDefendant however,is not of much importere becausePlaintiff’s
November 2012iscrimination and retaliation claimas discussed belo¥gil on the merits

B. Plaintiff's November 2012 Discrimination Claims

Based onthe Title VII and ADEA requirements for showing a prima facie case of
employment discriminatiodiscussedupranote 1,the Magistrate Judge found tHiaintiff had
failed to demonstrate tDefendant that she was qualified the job. (ECF No. 40 at 14As
part of her bjectiors, Plaintiff contends that the Magistrate Judge was wrong to conclude that
Plaintiff could not prove she was qualified for the job becalgehad the requisite eeqpence
(ECF No. 43 at 56.) Plaintiff relies in responsepn what sheterms the job postings’

“boilerplate languagé describing the‘two to six years ofapplicable engineeringxperience”

thatis “typicdly” required, arguing that this languagaggestshat engineering experience is not



alwaysrequired for the employment position in disputéd. &t 5.) Plaintiff argues that because
the posting does not state wieiperienceé'actually” is required, she needealy to fulfill the
“minimum requiements of “3 years experience in the nuclear industry or other appropriate user
facility,” presumablyto show that she was “qualifi¢d (Id. at 5 (citations omitted).)

This is a tenuous argument that this cadtimatelydoes not find availing Specifically,
Plaintiff fails to adequatelyexplain how the fulfilment of the minimum requirements of
“experience in thauclearindustry or other appropriate user facifitye CF No. 43 at 5equates
to or altogetheexcuses thadditional statedstandardrequiremerg of engineering experience
and abachelor'sdegreen engineeringa related technical discipline, or an equival¢éBCF No.
32-3 at 1-6)—neitherof which Plaintiff has (seeECF No. 321 at 66-67))>—for the “Senior
Engineer” position for which she was passed up.

And like the Magistrate Judge, this court also finds that even if Plaintiff could $tabw t
she was qualified for the position based on the record’s evidence, grantingusuenhgment on
her claims still would be appropriate undlee Title VII and ADEA standards for making out a

discrimination claim (ECF No. 40 at 1417.) As part of his Report, the Magistrate Judge

Contrastingly, Speights had a bacheladisgree in computer science and other experience
Defendant believed made hmioreideal for the programming duties of the Senior Engineering
position. (ECF No. 2% at19-22.)

"Moreover, because this is a reverse discrimination case, thistakesnote of the fact that
while the Fouth Circuit has not reached the specifisue,seelLucas v. Dole 835 F.2d 532, 534
(4th Cir. 1987, Weeks v. Union Camp Cor2000 WL 727771, at *6, n. 13 (4th Cir 200the
Court of Appeals for the Sixth, Seventh, Elghtenth, and D.CCircuits require an enhanced
prima facie showing of Plaintdgfwith reverse discrimination claimsSee, e.g.Gore v. Indiana
Univ., 416 F.3d 590, 592 (7th CiR005); Leadbetter v. Giey, 385 F.3d 683, 690 (6th Cir.
2004); Hammer v. Ashcraft383 F.3d 722, 724 (8th CiR004); Stover v. Martingz382 F.3d
1064, 1076 (10th Cir. 2004Russell v. Principi257 F.3d 815, 818 (D.Cir. 2001).



specifically found that Plaintiffcould not show that Defendant’s reason for hiring another
employee instead of Plaintiff was pretext for disgnation, (see id), that which Title VII also
requires of her.See suprarote 1 (outlining the requirements of Title \dhd the ADEAfor
making outan employment discrimination cia).
In response to this issue of preteRtaintiff generally objectshat the Magistratdudge
did not “consider th evidence in the light most favorable to ther]’ and “consider the totality
of the evidence rather than in isolatior{ECF No. 43 at 6.)Plaintiff specificallychallenges the
following:
e the Magistrateludge’s conclusion that Plaintiff's assertion that she was “more qualified”
than the person promoted was “speculative’dt 6.);
e the Magistrate Judge’s finding that the “alteration of Plaintiff's perfoiceareview
rating . . . was not probative of pe&t or discrimination.” ifl. at 7.);
e the Magistrate Judge’s finding that Defendaamployer’'s allegedquotabased
affirmative action policy was not pretexd (at 9); and
e the Magistrate Judge’s apparent decision to “ignore” as evidence of pretext ttreafact
“Defendant bent over backwards for [the person hired for the position] despite the
numerous [citizenship] issues related to her hirinig."at 3-10.)
If, upon Plaintiff’'s hypothetical demonstration of a prima facie case,idafg produced
alegitimate, nondiscriminatory reason for hiring another employee insteldiafiff, thenTitle
VIl requires Plaintiffto demonstrate by a preponderance of the evidence that Defendant’s reason
is pretext for discrimination.Reeves v. Sanderson Plumbing Prods., B®80 U.S. 133, 143
(2000) Here, Defendant stated that they hired another person instead of Plaintiff hbeduse

person had superior academic and work credentials, as well as a betteeeoodk r(ECF No.

10



25-1 at 19.) The Magistrate Judgfound that Plaintiff despite her litany of claims, failed to
show any evidence of pretext and that therefore no reasonable juror could beliatifla
explanation of intentional discrimination. (ECF No. 40 at 17.)

This courtsimilarly finds thatassuming,arguendo that Plaintiff could demonstrate a
prima facie case for her discrimination claims, she still fails to raise a gensigeatmaterial
fact on the issue of pretext for the purposethefsummary judgment determination before this
cout. This is because whassentiallycan be summarized as Plaintiff's disagreement with
Defendant’s assessment of her credentials, (ECH8lat 6-7), doesnot equate to a legal claim.
And Plaintiff simply does not offer enougbvidenceof her assortmeniof claims including
claimsthather employment reviews were conspiratorially modified, that she was not promoted
for the sakeof preserving an affirmative action quathwhich the hiring manager testified he
was not aware, (see ECF No. 354 at 3, or that Defendant’s various justifications for not
promoting heras well as their rehiring of Speights after her citizenship issues wereedfssl
proof of pretext. In shortyiewing the evidence in the light most favorable to Plaintiff and
considering the “totality” of her evidence, (ECF No. 43)ate®en if Plaintiff could demonstrate

her prima facie case, her claims of pretext would fail. Therefore, DefendantisnMor

8 The courtincorporatesiere theReport's summary of thispecificissue:“Speights was born in
Liberia, but grew up in Atlanta, Georgidler father became naturalized when Speights was a
child and Speights believed that she also became a citizen as his dependent childowimdte
to Speights, her father's naturalization had not affected her citizenship. Thleyerant
eligibility issue had not come up for Speights in the past because she beliewedssadJ.S.
citizen and always had the requisite paperwork to complete an IRS FériEmployment
Eligibility Verification, including a driver’s license and social securitydcafrhe error was only
discovered when Defendant ran her information through {kerify system. When Defendant
discovered that Speights was not eligible to work in the plant as &J.$oncitizen, it
immediately terminated her employment pending her ability to secure suchligfigibn or
around October 2012, Speights resolved her employment eligibility issues and Defehdad
her to the Senior Engineer jiiden.” (ECF No. 40 at B-(citations omitted).)

11



SummaryJudgment (ECF No. 25must begranted as to Plaintiff's Title VIl and APA
discrimination claims.

C. Plaintiff's November 2012 Retaliation Claims

Based orthe requirements for showing a prima facie case of employment discrimjnation
see supranote 2, the Magistrate Judge found tR&intiff's retaliation claims fail (ECF No. 40
at 17-20) Specifically, the Magistrate Judge determined that Plaintiff could not shawhba
engaged in “protected activity,” as required by Title VII and the ADEACKEo. 43 at 1819.)

In response, Plaintiff object®o the MagistrateJudge’s suggestion that Plaintifherself,
expressed that she did rfotd retaliatorythe hiringof Speightsnstead of her. (ECF No. 43 at
10-11.) But Plaintiff's contention bears little on the Magistrate Judge’s apt canctltisat
Plaintiff's complant about a consensuadmanticrelationship between other colleagues does not
qualify as protected activity for the purposes aktaliation claim. $eeECF No. 40 at 18.)
Moreover, this court agrees that thecaord reflects no evidence thauid pro quo sexual
harassment’dok placeor affected Plaintiff (Id.)

The Magistrate Judge also determined laintiff's retaliation claim failed given the
“insufficien[cy]” of the “temporal proximity of five months” between hesmplaints and her
beingpassed over for the promotionld.] Plaintiff contends, however, that she “is not relying
on mere temporal proximity alone,” but rather “temporal proximity combined witierot
evidence and reasonable inferences drawn therefrofaCF No. 43 at 11.)The court finds no
need to address this objection as it joins the Magistrate Judge’s conclusioraith@t Bid not

engage in any “protected activity” to support a retaliation claim

12



V. CONCLUSION
As “drastic” asPlaintiff might find grantingsummary judgment, (ECF No. 43 gt &is
court,upon eviewing the record as a whole, finds that a reasorfabténdercould notreturn a
verdict for Plaintiff in light of the evidence before the court-or this reason this court
ACCEPTS the Magistrate Judge’s recommendatiggCF No. 40 at 21) and GRANTS
Defendants Motion for Summary Judgment (ECF N25) on Plaintiff’'s discrimination and
retaliaton claims

IT 1S SO ORDERED.

United States District Judge

March1, 2016
Columbia, South Carolina
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