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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

Afraaz R. Irani, M.D., C/A No. 3:14ev-3577CMC
Plaintiff,

v Opinion and Order

on Motions for Summary Judgment,
Motion to Compel, and Motion to Strike

=

Palmetto Health, University of South Carolina
School of Medicine, David E. Koon, M.D., |n
his m@wcjugl ggpa0|ty, anq Johh Walsh, ECF Nos. 136, 137, 139, 146, 175
M.D., in his individual capacity,

Defendants.

Through this action, Plaintiff Afraaz Rani, M.D., (“Plaintiff” or “Dr. Irani”) seeks relief
relating to his treatment during and termination from an orthopaedic surgery nregdidahcy
program (“Residency Program” or “Program”) and subsequent events related tertination.
Defendant Palmetto Health (“Palmetto Health”) was the official sponsor oeiddtcy Progran
and operated the Program in affiliation with Defendant University of Southli@a School of
Medicine (“USGSOM”) (collectively “Entity Defendants’.

Defendant DavicE. Koon, Jr., M.D. (“Dr. Koon”), a member of the USSOM faculty,
was the Program Director for the Residency Prograati titnes relevant to this actioibefendant

John J. Walsh, 1V, M.D. (“Dr. Walsh”) was the Chair of the Orthopaedic SurgergriDegntat

1 The Amended Complaint characterizes the Residency Program as “jointienfieby USGC
SOM and Palmetto Health, alleges that Palmetto Health andS€B¢ are both employer
covered by Title VII of the Civil Rights Act of 1964, as amended, 42 U&200@ (“Title VII"),
and asserts claims against the Entity Defendants based on legal conclusioothtbatities were
Dr. Irani’s employers under Title VIl and subject to contractual obligatmhsn. E.g, Amended
Complaint (“Am. Compl.”) 11 4, 11, 12, 36, 37 (ECF No. 49). LS0aM denies that it was Dr.
Irani’s employer or owes him any duties imposed by contract.
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USGSOM during the same period. Both Drs. Koon and Walsh are sued in their indi
capacities (collectively “Individual Defendants”).

The matter is before the court on Defendants’ motions for summary judgmenh@&C
136, 137, 139, and two related evidentiary motiofr the reasons set forth below, Defendar

motions for summary judgment are grandsdo all causes of action, though not necessarily o

grounds argued. The two evidentiary motions are rendered moot by the summary judgngent

STANDARD
Summary judgment should be granted if “the movant shows that there is no genuine

as to any material fact and the movant is entitled to judgment as a matter ofFkv.R. Civ. P.

idual

nts’

n all

dispute

56(a). Itis well estaldhed that summary judgment should be granted “only when it is clear that

there is no dispute concerning either the facts of the controversy or the inferencgaterbiEom
those facts.” Pulliam Inv. Co. v. Cameo Propertie810 F.2d 1282, 1286 (4th Cir. 1987)he
party moving for summary judgment has the burden of showing the absence of a geneiné
material fact, and the court must view the evidence before it and the inferences twhe
therefrom in the light most favorable to the nonmowagy. United States v. Diebold, In@69
U.S. 654, 655 (1962).

Rule 56(c)(1) provides as follows:

(1) A party asserting that a fact cannot be or is genuinely disputed must
support the assertion by:

2 Dr. Irani has filed a motion to compel the Department of Veterans Affalfs") to authorize
John L. Eady, M.D. (“Dr. Eady”), to sign a declaration. ECF No. 146. Palmetto Heattioked

to strike a transcript of Dr. Eady’s testimony before the Califorredilvl Board. ECF No. 175.

For reasons explained below, the court concludes Defendants are entitled to sjudgragnt
on all clams, whether or not Dr. Eady’s potential testimony is considered.
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(A) citing to particular parts of materials in the record, including
depositions, documents, electronically stored information, affidavits or
declarations, stipulations . . . , admissions, interrogatory answers or other
materials; or

(b) showing thathe materials cited do not establish the absence or
presence of a genuine dispute, or that an adverse party cannot produce
admissible evidence to support the fact.

Fed. R. Civ. P. 56(c)(1).

A party “cannot create a genuine issue of material fact througyle speculation or th
building of one inference upon anotherBeale v. Hardy 769 F.2d 213, 214 (4th Cir. 1985
Therefore, “[m]ere unsupported speculation . . . is not enough to defeat a summary ju
motion.” Ennis v. National Ass’n of Bus. & Educ. Radio, |8 F.3d 55, 62 (4th Cir. 1995).

FACTS

The following facts are presented in the light most favorable to Dr. Inenperty opposing
summary judgment.

Dr. Irani Background. Dr. Irani, who was born and raised in California, israfian (or
Indian and Iranian) descent and a member of thea&bran faith. Irani decl.f2 (ECF No. 148
2); Charge of Discrimination, ECF No. 1-36at 36. He receiveal his undergraduate and medig

degrees from Stanford University. Irani decl. § 3.

Selection for Residency Program. In the fall of 2009, Dr. Irani interviewed for the

Orthopaedic SurgerRResidency Program sponsored by Palmetto Heal#ffiliation with USG

SOM. Koon first aff.{7 (ECF No. 13&83); Walsh aff 8 (ECF No. 1364). Drs. Koon and Walsh
participated in Dr. Irani’$nterview, both ratindr. Irani as oneof the year’s top ten candidate
Id.; Interview Sore Sheets. ECF No. 136at 3, 4reflecting ratings of nine and ten on a-f@int

scale). Two other physicians pécipated in the processbr. Guyplaced Dr. Irani in the top te
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or top third (indicating he “could go either wayandDr. Hooverplaced Dr. Irani in the top third.

ECF No. 1369 at 1, 2. Based on these scores and his own preferences, Dr. Irdredaait
accepted an offdor the Residency Program. Walsh aff. § 8; Koon first aff. { 7.

PGY-1 Year. Dr. Irani began his first (“PGYL") year in the fiveyear Residency Prograr
in July 2010.Irani decl.{5; PGY-1 Resident Agreemenf Appointment (“Resident Agreement”
(ECF No. 1365 at 410). Theonly other resident in theGY-1year was Dr. Goodn@ Caucasiarn
male. Irani decl.{{5, 16, 75; Goodno dep. at 1, 25 (ECF No. 230-

Dr. Irani received mixed ratings his first yeaECF No. 1521 at 1-58 (individual

evaluations); ECF No. 136 at 3147 (summary report of evaluations)Vhile most raters gave

him “satisfactory” or better ratings, a few gave him marginal or unsetisfaratings in certain
areas. Evaluation Summary, ECF No.-B3ét 3. Comments were, likewise, mixaaith most
being positive but some notd. at 32. Negative commentm at least five physicians (Drs
Jones, Bynoe, MastrignRoss, and Koon) included concerns about legibility of handwrit
inadequate sense of urgency or decorum, sarcasm and inappropriate usemffailing to
demonstratée was “completely invested in caring for patients,” a “lackadaisical” attitucardo
the servicea need for improved motivation and people skills, and other similar conddrrad.
32, 35, 36, 40, 43.

At least two raters (Drs. Jones and Bynoe) who gave negative comments &l G¥
1 year noted improvemeitt later rotationsthough one (Dr. Jones) stated Dr. Irani “still need:
take respnsibility for total @tient care] . . .1 think his improvements are promising but he s
has a lot of room for further improvementld. at 34, 36. Dr. Koon noteche had “spoken with
Dr. Irani at length about his performance thus far in his internship. He neeulfcaig

improvement in several areas and he seems to understand these ldsae83. Dr. Irani himself
4
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later described his PGY year as a rocky startSeeGrievance ©mmittee Heang Transcript
(“Hearing trans.”) at 82ECF No.150-1at 83.

Dr. Koon Comment about Residentsin Other Programs. In December 2010, Dr. Koo
commented t®r. Irani that the Orthopaedic Surgery Department generallytealdest resident
and had high expectationsr those residents. Irani de§l.9. Comparing residents in differer
departments, Dr. Koon added one department was “just happy to have someone whokcg
English.” Id.; but seeHearing transat 48 (ECF No0150-1) (Dr. Irani statement comment wa
made duringameeting in August 2011).

PGY-2 Year. Dr. Irani was promoted to PGX status. Irani decff10. He signed a nev
Resident greement for the year beginning July 1, 2011. ECF No 136-5 at 11-17.

July 2010—- Journal Club Article: “How to Swim with Sharks.” At the beginning of
his PGY-2 year, Dr. Irani was assigned to presefivbw to Swimwith Sharks A Primer’ as a

journal club article.Irani decl.q 11, see alsd&=CF No. 1522 (reprint of article from Perspective

in Biology and MedicineSummer1987;Vol. 30 No. 4, pp.486-89). Dr. Koon commented the

article was not randoly assigned. Irani decl. § 11. Dr. Irani found the assignment and co
humiliating. Id. The article has been presented by other residents in other years in the Re
Program. Goodno dep. at 2CFNo. 1683 at 3) Koon dep. at 67 (ECF No. 149-3 at 19).
Later the same month, Dr. Irani sent Dr. Koon an email suggesting de &dim the
Archives of Internal Medicine as “a kinda fun/interesting article for jaluctub.” ECF No. 138
at 37(July 13 2010 email exchange). Dr. Koon emailed a response questioning why Dr. Ira
reading the Archives of Internal Medicine and stating “let me know if yewnat satisfied with

the articles selected for our journal club$d:
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August 1012, 2011- Nurse’s Complaint about Treatment of “Mr. B.” On August 10,
2011, a nurse’s report complaining about care provided‘Mr. B” by Dr. Irani anl anattending
physicianwas forwarded to Drs. Walsh and Kod&CF No. 1363 at 8-513 The reporting nurse
initially made the report through her supervisors on July 11, 2011, the date Mr. B wex foeat
a severe injury to his arnid. at 50. The nurseigrimary concern wabr. Irani and the attending
physicianfailed to treat the patient with compassidt. She reported she had experienced “many
similar encounters with both of these physicians” and also suggested Dr. bhlaasked her to
misrepresent the amount of saline used to irrigate the wddnd.

Dr. Koon forwarded the nurse’s report@wo. Irani that same day, askirfgr Dr. Irani’s
version of eventsld. at 49. Dr. Irani’s August 10, 2011 response recounted a more compassionate
version, explaining he inspected the wound and evaluated the patient’'s “pain level |before
approving a possible overdose of narcotics to an 80+ year old nidleat 4849. He stated he
properly introduced himself to the patient, though the nurse may not have heard him do so, and
remained with the patient rather than going to see the family bagkd attending’snstructions
to remain at bedside. Dr. Iramoted the patient expressed appreciation for his care and they had
“great interactions” when they saw each other on subsequentidaysee alsdrani decl.§ 14.

Dr. Koon invited the nurse’s response to Dr. Irani’s version of events. ECF N@. dt36
48. The nurseesponde@n August 12, 2011, statirsipe wished Dr. Irani had acted as he claimed.
Id. (insisting she had to twice ask Dr. Irani to allow her to administer pain medicatd he

smirked at her request).

3 The attending physician was an employee of Palmetto Health, not a mentetUSESOM

Orthopaedics Department or faculty of the Residency Program. Koon second aff. JYE51£ 52 (

No. 16941 at 23). He apparently left Palmetto Health shortly after this incidieht.
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August 15, 2011 Level Il Remediation. On August 15, 2011, Dr. Irani was called into
a meeting with Dr. Koon and tolide was being placed dor recommended for placement on)
Level Il remediation.Irani declf{ 12-13.He was provided memorandum signed by Drs. Walsh
and Koon with a list of seven deficiencies. ECF No.-32%8 52. The deficiencies included: (L)
inappropriate care of Mr. B (lack of compassion, failure to give adequate pain tioediead
asking the nurse to lie abbinitial irrigation and debridement(2) poor communication with
patients, families, peers and attendings; (3) time management and tardow¥etences, clinics
and the operating room; (4) ineffective prioritization; (5) two instances of sulagticare (using
Vicryl to close a wound and failing to evataaaVeteran’s Administration {(YA”) patient with
postoperative cellulitis who came to t& emergency room); (6) substandard evaluations during
his PGY-1 year, and (7) lack of attention to detailnitial PGY-2 rotations.ld. The memorandun
also listed remediation measures in somewhat more specific terms and refprieddounseling
sessions between Dr. Irani, his chief resident, attending physicians, andnfPfdgector (Dr.
Koon). Id. (recommending Level Il remediation from August 15, 2011, to December 1, 2011).

Dr. Irani sought clarification of some of the listed deficiencies and riasth@a measures
Irani decl.§13. Dr. Koon responded the question showed Dr. Irani lacked instghAccording
to Dr. Irani, Dr. Koon also statdee had fired residents before, including a resident in his-BGY
year. Irani decl. 1 12.

Approval of the Level Il remediation was sougtand obtainedrom the Executive

Committee of the Graduate Medical Education Committee (“GME®GH)August 15, 201, &ter

4 The GMEC is the only entity with authority to approve Level Il or IIl reméaticor termination
of a resident.E.g, Walsh aff.J 7 (ECF No. 13&1); see alsdrani memorandum at 445 (ECF
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Dr. Koon’s meeting with Dr. IraniSeeECF No. 1363 at 53. In seeking approval, Dr. Stephén
providedmembers of the Excecutive Commitiaéormationon the “action that gcipitated” the
remediatiorand stated shwas working with Dr. Koon to express remedial measures in tern
specific outcome Id.; see alsoECF No. 1369 at 22 (email to Dr. Koon seeking great
specificity).

August 22, 2011 Dr. Irani’'s R esponse.On August 22, 2011, Dr. Irani sent Dr. Stephe
a detailed written response to each of the saladfitiencies noted.ECF No. 1363 at 5657
(indicating a number of the listed items were the result of miscommunication, commitiingktc
towards better communication, and concluding he took the matter seriously due to thalp
impact on fellowship and job opportunities). Dr. Stephens responded a few days later, t

Dr. Irani for his commitment to improvement and forwarding the response to Dr. Kahaat.56.

OnAugust 27 2011, Dr. Koon favarded this email string to fiiaculty members and the practic¢

manageradvising them Dr. Irani was on Level Il remediation until December 1,,281id

No. 148) (explaining role of GMEC including that “[o]fficial decisions affectiegidents are
made by the GMEC, upon recommendation of the program director for the relevant priogfra
characterizing GMEC’s role as “generally aubber stamp’ of program director’
recommendation”). On a temporary basis, these actions may be approved by the G

Executive Committee. Walsh aff.7; see alsECF No. 148 at 45 The GMEC is made up of

representatives of the Residency Program dinlyiemployees of Palmetto Health and USGM.
Walsh aff.§6. Both Drs. Koon and Walsh served on the GMEC, but not its Executive Comn
at times relevant to this actiofd.

> Katherine Stephens, Ph.D. (“Dr. Stephens”), is Palmetto Health’s Vicel@nesif Medical
Education and served at all times relevant to this action as Designated InstitOffarer (“DIO”)

for the Residency Progranteeg e.g, Koon first aff. 15 (ECF No. 13&3); id. Ex. A (ECF No.
136-3 at 133, letter from Dr. Irani’'s counsel to “Katherine G. Stephens, Ph.D., MBAHEALC
Vice President Medical Education and Research[;] ACGME Designatedutiostél Officiall;]

Palmetto Health[.]"). “ACGME” refers to the Accreditation Counsel for Grazlldedical
Education.
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requestingheir attention to Dr. Irani’s clinical performance in future evabreti ECF No. 136
9 at 31.

September 2011 Grievance of heel Il Remediation. Dr. Irani unsuccessfully pursue|
grievance of the Level Il remediation through the first three steps \réyeDrs. Koon, Walsh,
and Stephens). The remediation was upheld ats#age ECF No. 18-3 at 60, 63; ECF No
1368 at 46, 47; ECF No. 13® at 34 Dr. Iraniconstrued a comment frofr. Walsh as
discouragingpursuit of thegrievance, although he did pursue it to the next step (review by
Stephens).Irani decl. 21 (referring to Dr. Walsh’staementboth he and Dr. Irani were bug
orthopaedic surgeons and when he had “to sit here and answer questions about all tlgefst
in the way when [he] could be doing other thing&)t seeECF No. 1363 at 46 (September ]
email to Dr. Stephens indicating Dr. Koon “encouraged me to talk to you more attdfapt to
appeal the decision if I had concerns”).

Level Il Remediation Meetings. Periodicupdates were scheduled and held through
Dr. Irani’s Level Il remediationSeg e.g, ECF No. 1363 at 59 Dr. Koon’sSeptember 19, 201
email referring to meetings held September 7 andriDa sixmonth evaluation conducted o
September 19, 201&cheduling progress report meetings for Octabelovember 7, and settin
postremediation review for December 5 faculty meeting) September 22, 20lreportby Dr.
Walsh summarized September 20 meeting betweers.DNValsh, Grabowaski, and Irani, notir
Dr. Irani’'sprogress in his residency was satisfactoiti a few exceptions. ECF No. 1-36at 61
62 (addressing all deficiencies with particular attention to Mr. B. incident)s Mkemorandum
reports Dr. Irani’'seésponse as “clear and forthright,” and acknowledging a “need to improv
performance Id. at 62. Dr. Walsh still felt there was “a small gap in his level of insight” reflec

in Dr. Irani’s view that some listed deficiencies were simply otharsperceptionsbut concluded
9
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the noted shortcomings were “remediabla straight forward fashiordnd stated hiexpectation

Dr. Irani would “put these issues behind hiral”

Dr. Irani received andacknowledged receipt cd copy of the September 22, 201

memorandum during an October 3, 2011 meeting with Drs. Walsh and Kaboat 62, 63. Dr.
Koon'’s brief summary of that meeting was similarly positive, indicaiinglrani wasprovided
feedback on his remediation and “appear|red] to have gained seigletimto his deficiencies.’
Id. at 63. It also noted Dr. @y had providedtonstrucdive feedback and Dr. Irani wasvbrking
hard to improve in these aréadd. (setting the next meeting for November 7, 2011).
November 3, 2011- Discharge Summary HEnails. In early November, Dr. Koon
instructed Dr. Irani to dictate a discharge summary. There was a detapptetion of this task,

which Dr. Irani attributes to a miscommunication regarding the patient for whemigcharge

summarywas to be preparedrani decl. § 22-24 On November 3, 2011, Dr. Irani sent Dr. Kopn

an email explaining hbad“actually never participated in the patient’s care” and was “not sure

how [he was] responsible for the discharge order” but had “gone ahead and dictat

ed the

summary[.]” ECF No. 13@ at 65 (adding “the only thing I can think of is that Dr. Wood asked

me to put irnthe discharge order”).

Dr. Koon responded indicating substantial displeasure with Dr. Irani’'s emair N&C
136-3 at 65. He noted he had ask¥dIrani to complete the task three times and stated he tw
have NEVER in a million yearsent a response like this to npgram director, especialiy the
midst of academic remediationld. Dr. Koon copied the two senior residents, Drs. Hoovdr
Wood, stating he was “open to any suggestiond.”

November 7, 2011~ Email to Dr. Stephens. On November 7, Dr. Iranineailed Dr.

Stephens noting he had dropped his grievance and indicating he did so based on (1)
10
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feedback during the October 3, 2011 meeting and (@tansenby either Dr. Koon or Dr. Walsh
leadinghim to believe continuing the grievance process would strain his relationghiphem.
ECF No. 136-8 at 50. Dr. Irani referred to an October 26, 2011 report from Dr. Kodre thad
“heardincreased complaints” recentlid. Dr. Koon referred Drlrani to Drs.Wood and Mazoue

for specifics, but neithgyhysicianindicated any concerns when Dr. Irani checked with thien.

November 21, 201% Meeting with Drs. Koon and Wood. On November 21, 2011, Dr.

Irani met with Dr Koon to review his progress on remediation. Irani dg2b. Dr. Koon reported
he would recommend Dr. Irani be moved to Level | when his Level Il remediatt@deld. Dr.
Irani was encourageithat thismeant he had corrected the deficiencies, but concerned Dr.
cited earlier incidents that “had long been resolveld.®

November 2527, 2011- Thanksgiving Weekend Giller. Over the Thanksgiving
weekend, a recent surgical patient of Dr. Koon’s daltethree times regarding wound care. I
Irani spoke with the patient once and Dr. Goodno twiani decl.f{ 35, 36. The patient reporte
to Dr. Iranithat ascab had come off her surgical wound and she had some draidafj@5 Dr.
Irani advised the patient he could not tell her anything without seeing the wound and esatq

her to come in.ld.” Dr. Irani understands Dr. Goodno’s conversations with the patient we

® In a memorandum of record prepared eight days later, Dr. Koon indicates Dr. WoaQ
participated in this meeting. ECF No. 136-3 at 64 (discussed below).

" Dr. Irani has made seral statements about his conversation with the patient. While
statements vary in some respects, all indicate he at least encouraged thegpeatiemd in. See
ECF No. 1368 at 54 (typed explanation provided to ACGME in May 2012 with notationst
prepared within three days of the call, providing detailed account of conversationngdivali
he “told her that | am concerned and would like her to come into the ED.”); ECF N8.&t3&®
(summary statement to ACGME that the “patient called meabur&ay, | told her to come in”).
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the same effectld. 36. The patient did not come in until the following Moyndat whichtime
she had an infectiorSeee.g, ECF No. 1363 at 64(Dr. KoonNovember 29, 2011 ¥morandum
of Record; Koonfirst aff. § 218

November 28, 2011- Alleged Failure to Follow Dr. Grabowski's Instructions to

Obtain SameDay MRI. On November 28, 2011, Dr. Grabowski directed Dr. Irani to obta

sameday MRI on an outpatientE.g, Irani decl.q 32. ®meone reported to Dr. Koon that Dr.

Irani had not followed instructions, instead scheduling the MRI for a later datetheiteror not
being corrected until another physiciamervened. SeeECF No. 1363 or 64 (Dr. Koon
memorandum).Dr. Irani maintains that the medical assistant was initially able only to schg
the MRI for “later that week,” an appointment Dr. Irani held while he conferréd s chief
resident to determine how to obtain an earlier MRI and then followed those instructiomestely

obtaining a same-day MR for the patieftani decl.§ 322

November 29, 2011 — Dr. Koon Memorandum of RecordOn November 29, 2011, Dr.

Koon prepared a memorandum of record addressing his November 21, 2011 meeting V

8 Dr. Koon spoke with both Drs. Irani and Goodno about this incident. Koon secofjcaff
He did not take further action against Dr. Goodno, such as pursuing remediation or prep
memorandum of record, because “did not have the same concerns about Dr. Goodno’s ac
or his response to my concerns” and Dr. Goodno was not on academic remediation at the
the incident.Id.

° Dr. Irani described this incident in his later submission to the ACGMEwbat differently:
| was asked to get an MRI that day on a patient in the clinic. |told the nurse. She
said we were not able to get it until the next day. | “accepted” this befarg goi
back and talking with the chief resident who told me to call over to radiology. Since
| had never done this before, | was not familiar with the process. | called radiolog
and got the scan ordered that evening. Patient care was never compromised or ir
danger of being compromised.
ECF No. 136-8 at 62.
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Irani, and the two intervening patient care incidents (Thanksgiving weekend aadleMRI
instructions). ECF No. 138 at 64 Dr. Koon characterized the November 21 meeting |
favorably than Dr. Iranistaing Dr. Wood raised several instances in which Dr. Irani was

performing below his level of training and Dr. Koon raised the inappropriaten&ss bani’s

SN

still

November 3 email about the discharge summadly.(also referring to verbal counseling abqut

inappropriate pain management with one of Dr. Walsh’s-ppstative patients)Dr. Koon also

described Dr. Irani’'s reaction to the anticipated recommendation he be mawaetd as‘a long

sighandarolling of the eyes” followed by a comment this would only continue his “overhead,”

which Dr. Irani explained referred tarte spent keeping a lag his activities while on probation

Id.; see alsdKoon first aff. § 20;lIrani decl.§ 25 (stating he asked for clarification when advis

Dr. Koon would recommend Level | remediation but not denying Dr. Koon’s charattariph

his reaction).

Dr. Koon concluded: “Dr. Irani continues to display behaviors which are inapproj

and unprofessional. His progress will beek@luated at our next faculty meeting on Monday
DEC 11. We have asked for his presence at this meetiEf@F No. 1363 at &. Dr. Koon sent
this memorandum to Drs. Walsh, Wood, Hoover and Stephens by@amddvember 29, 2011
ECF No. 1369 at 45. Dr. Stephens responded the next day that Dr. Koon should be s
“approach these deficiencies in rer of specific examples of what is not acceptable
expectations.” ECF No. 136-9 at 47.

December 5, 201 —Faculty Meeting. Dr. Irani attended the December 5, 2011 fact
meeting during which Dr. Koon recited a list of conceinsl{ding items inthe August 15 and
November 29, 2011 memoranda) and stated Dr. Irani continued to lack insight into hisprag

Irani decl.§26. Dr. Iranifelt hewas not given a chance to respaeadhese and other accusatio
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of more recent events, which he claims were patently falgeDr. Koon’s statements relating t

[@)]

the Thanksgiving weekend aallandinappropriategpain medication instructiort® another post
surgical patient).d. 126, 31, 3537. Dr. Koon asked “very pointed questiansan intimidating
manner’including whether Dr. Irani “wanted to do orthopaedicsl’ 27, 28.

The allegatn Dr. Irani failed to follow Dr. Grabowski’s instructions to obtain a saiae
MRI was raised for the first time in this meetinggl. 132. When Dr. Irani tried to explain the
allegation was “entirely false,” Dr. Koon responded this was exactly whatikdalking about
regarding Dr. Irani’s lack of insight and refusal to accept fddIt]] 33. Dr, Koon also raised new
allegations of lack of professionalism and complaints of poor patient managementauoma
case managers, which surprised Dr. Irani as he had received positive feedbadkdse
individuals. Id. 1 39.

The faculty voted unanimously to recommédndhe GMEC thaDr. Irani be placed on
Level Il remediationwith suspension of clinical dutieKoon first aff.122; Walsh affy 18 Dr.

Irani apparently was not informed of this recommendation at that time. Dr. Koon dieyémy

<

email Dr. Irani on December 7, 2011, stating Dr. Irani was required to attend a psigaiolog
evaluation to better structure the remediation. ECF186:3 at 77 (indicating evaluation was
scheduled for December 12, 2011 at 4:30 p.m.).

December 79, 2011- Trauma Patient Incident (“TF375”) . On Decembev, 2011, Dr.
Irani was involved in the care of a trauma patient (“TF375"). Two nurses commpltotheir

supervisors about the care providedyy Irani anda first yearorthopaediaesident Dr. Nathe

14




ECF No. 1363 at 7:74.1° According to one nurse, the patient reported she was uncomfortable
with the residents, felt tjewereunorganized, and she was scared and felt thrown arddndt
74. Both nurses’ detailed statemewtye consistent with &patient’'sconcerns, focusing on an
absence of compassionate caBCF No. 1363 at 7174. Otherconcerns includethappropriate
comments in front ahe patient, treating a nurse as “invisiblajtthe chaotic nature of the scene.
Id. One nurse concluded she had never, in her five years at Palmetto Healtlo, Ufediasy, sa

upset, or like [she] had to help save the patient from what was goihddrat 73 (noting she

\"2J

involved two other nurses to help address the situation including calling the attendiregaply
Dr. Koon was apparently first informed of the incident orally on December 8, 2014t 71. The
nurses’emailedreportswere brwarded tchim the following day Id.

December 9, 201% Suspension.On December 9, 2011, Dr. Walsh informed Dr. Irani by
telephone he was being suspended pending an investigation into the TF375 incateiecl. |
45, see alsoWalsh aff. 19 (averring GMEC Executive Committee approved immedijate
suspension on December 9, 2011, pending review by full GMEC on December 13, Zx11)).
Walsh assured Dr. Irani all sides of the story would be gathered, but Dr. Iramd®ite Walsh
did not seek Dr. Irani’s version of events or interview witnesses whose namembDprovided.

Id. 1 4548; but seeECF No. 1363 at 6870 (Dr. Nathe’s December 11, 2011 written statemént)

0 The nurses who made the initial reports do not include the nurse who reported the| Mr. B
incident. The nurse who reported the Mr. B incident was, however, one of two serjior or
supervisory nurses brought in to help address concerns during the TF375 incident.

1 Dr. Irani provided a written explanation of the TF375 incident to Dr. Stephens on January 5,
2012. SeeECF No. 1363 at 86, 87 (January 5, 2012 email from Dr. Irani to Dr. Stephens referring

to an attached explanation prepared the day after the incidentN&QB63 at 75, 76 (Dr. Irani’s
written explanation included in materials faculty presented to Griev@onanittee, stating the
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Decenber 12, 2011 Cancellation of Appointment. Dr. Irani cancekd his appointmen
with the psychologist approximately one hour before the scheduledbgceuse he “wasn’
feeling well enough . . to do the testing.” ECF No. 1-36at 78 (December 12, 2011 em;
referring to events of preceding Friday, the day Dr. Irani was informed of his suspension)

December12, 2011- Memorandum Recommending Level Ill Remediation Drs.
Walshand Koon signed a memorandumretordon December 12, 2011feciting the history of
Dr. Irani’'s remediation, summarizing the December 5, 2011 faculty meatidgincidents
addressed in that meetirand reporting the posteeting TF375 incident. ECF No. 136t 66,
67 (characterizing Dr. Irani’s actions during the faculty meeting asimgfts give direct answers
to several questions arfdiling to take responsibility for several patierare incidents). The
memorandum recommentis the GMEC thaDr. Irani be placed on Level Ill remediationth
“suspensiorfrom patient care” and a leave of absence fidatember 9, 201Xhrough at last

January 30, 2012ld. at 67(also recommending Dr. Irani be required to complete psycholo

concerns with this patient’s care arose before his arrival and he did everythitng ‘book.”)see
also ECF No. 1368 at 59, 60 (nearly identical written statement provided to ACGME in |
2012); Grant dep. at 1659 (Dr. Irani’s expert opining Dr. Irani acted appropriately as to TF
because the critical issue was reducing her fractures as quickly as possible).

Dr. Nathe ao provided an explanation of events together with an email in which
apologize[d] for the situation[,]” stated she had “certainly learned therateitke value of
communication[,]” and promised to “always make an effort to improve [herjoe$tip wih
nursing staff and . . . patients[.]” ECF No. 13t 55. Dr. Koon subsequently counseled
Nathe regarding “PH’s core values, which could be improved in future patiergcinbers, . . .
better communications with patients and ancillary staffliezaattending involvement, an
improved patient care re: pain managemeatlier family consultation, and consent issues.” E
No. 1408 at 2 (Dr. Koon's email to Dr. Nathe summarizing discussion and concludin
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“appreciates [her] willingness to acteponstructive advice and seek improvement in these

areas.”);see alsdKoon second affff 63 (addressing counseling of Dr. Nathe and absence o
“history of similar concerns” warranting further action).
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teding and any recommended couinsg). The memorandum stat&r. Irani will be given a
copyand reminds him of his grievance rightd.

On December 13, 2011, Dr. Koon advised Dr. Irani by email the GMEC had approv
Level Il remediation and suspensitirough January 30, 2012. ECF No. 18@t P (also
advising Dr. Irani he must reschedule the cancelled appointment and of his grieghts)esee
alsolrani decl.§ 46(stating he was given ti@ecember 12, 2011 memorandum when he was
of the suspension); ECF No. 236t 80 (December 15, 2011 email from Dr. Koon advising
Irani he will be terminated if he does not complete the psychologuedliation by January 15
2012, and offering three alternative providers).

December 16, 201% Dr. Irani Email E xchange with Dr. Stephens.On December 16
2011, Dr. Irani emailed DiStephens indicating he wanted to initiate the grievance proces
stating he discontinued his prior grievance to avoid jeopardizing his relationship sit
attendings. ECF No. 1363 at 81, 82. He attributed the “derailed” relationship to Dr. Kog
reaction to his November 3, 2011 email regarding the discharge sumitdaat. 8L. Dr. Irani
asked for documents relating to the suspension, including TF375, so he can “bettanddbe
situation.” Id. at 82. Dr. Stephens responded reminding Dr. Irani of the proper grievance pi

Id. at 81. She did not provide documents.

December 19, 2011+ Meeting with Dr. Walsh. On December 19, 2011, Dr. Irani met

with Dr. Walsh. Irani decl{ 5052. Dr. Irani provided his recollection of the treatment of TF
and asked Dr. Walsh to speak with witnesses including the fardil§.50. Dr. Walsh responde
Dr. Irani’s verson did not make sense and Drs. Irani and Nathe should have calkatifoonal
help. Id. 151. Dr. Iranistatedthey attempted to get help but none was offetdd.Rather than

accepting Dr. Irani’s version, Dr. Walsh insisted Dr. Irani lacked insagtiicized the quality of
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his work and presentations, and sugggshey had reached a point where there was a “lag

k of

trust.” Id.; see alsd&CF No. 1363 at 83 (Dr. Walsh’s contemporaneous memorandum of record

summarizing the meeting from his perspective, with Dr. Irani’'s January 18, 2012

acknowledgement of receipt).

January 3, 2012— Meeting with Dr. Stephens. Dr. Irani met with Dr. Stephens o

January 3, 2012, as part of the grievance prodess, Irani decl.| 53; ECF No. 136-9 at 70 (Dr.

Stephens’ notes of the meetind)r. Irani recalls complaining the faltythad not sought his sid
of the story before the suspension and relating a concern Dr. Koon was biasechagainsated
him differently, and had called Dr. Irani “racially charged names like ‘Achrhedrlerrorist.”
Irani decl.§53. He gave Dr. Stephens a list of witnesses relating to TF375 and “implored
perform a careful review” of this incidentld. He againrequesteddocumentation of the
complaints.d.

According to Dr. Stephehsotes Dr. Irani questioned Dr. Koon'’s “sudden chahfrom
the November 21, 201heeting (when Dr. Koon indicated Dr. Irani would likely be moved
Level | remediation), pointed to four inaccuracies in the reasons given for hisnsiosp
(characterizing the reasons given as “inaccurate and fadsel)dfered an excuse for being lat
for rounds twice after November 21(a systemic failure in the Android phone). ECF N®.at3
70; see als&CF No. 1363 at 86, 87 (Dr. Irars January 4, 2012 email to Dr. Stephegigerating
his concerns, attaching his written summary of the TF375 incident, noting he has hadoo
complaints from ancillary staff and claiming both complaints involved the samedunalis);|d.
at 86 (Dr. Stephehganuary 5, 2012 response reminding Dr. Irani he must complete psychol

evaluation by January 15 and addressing concerns regarding rescheduling).
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January 5, 2012— Dr. Stephens M eeting with Dr. Koon. On January 5, 2012, D
Stephens met with Dr. Koon as part of her investigatioDrofirani’s grievance.SeeECF No.
136-10 at 8 (Stephens’ typed notes of the meeting). Dr. Koon’s version of events, as set

Dr. Stephens’ notesndicates he provided detailconsistent with the Decembdr?, 2011

memorandum of record. In addih, as to the TF375 incident, Dr. Koogported interviews of

the cast technician and Dr. Nathe, both of whose versions‘fesgecaustic” than the nurse

forth in

7

versions.ld. He also reported interviewing Dr. Jones whose view was “the technical ortha]paedi

care was handled appropriately, but the communication had not bieenDr. Koon also noted

the faculty had recommended suspension before the TF375 incident occurrednevtiett only

reinforced the decisiond.

January 11-16, 2012— Dr. Stephers Denial of Grievance. On January 11, 2012, Dr.

Stephens emailed Dr. Iraadlvising him she was denying his grievance of his December 9,

2011

Level Il remediationand suspension based on the information available to her and “further

discussions with s&val others.” ECF No. 138 at 88. She dicted Dr. Irani to the Resident

Manual for further steps in thggievance procesdd.

Dr. Irani emailed Dr. Stephens on January 13, 2012, again asking for documentation of the

complaints relating to TF375 so he could “understand the complaints against me. anove.

forward.” ECF No. 13610 at 17. Dr. Stephens responded he had already “seen the issues specific

to the trauma patient situation” and should be focusing on “meeting the terms aéiy@akiation
plan” rather than “gathering documentdd.

January 18, 2012- Meeting with Dr. Walsh. On January 18, 2012, Dr. Irani met wi
Dr. Walsh. Irani decl.{{ 5458. Dr. Irani advised Dr. Waldiis main concermwasthe effect the

suspension would have on his graduation date and future opportunities and indica
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willingness to drop his grievance if these concerns were resoldefi.54. Dr. Walsh responde
he would discuss these concerns with Dr. Stephiehd] 58.

Dr. Irani also requested documentation regarding the TF375 incident from Dh.\idals
155. Dr. Walshrespondedhe suspension would have occurred even without this incident and
expressed disbelief about Dr. Irani’s versafrevents Id.

Dr. Irani expressed frustration at being told he lacked inswjleinno one would answef
his questions or listeto his side.ld. 156. Dr. Walsh asked him to think about how he wanted to
“tell his sideof the story™ and “explicitly said ‘[i]t didn’thave to involve Dr. Koon.”Id. { 57
(Dr. Irani declaration quoting Dr. Walsh).

January 20, 2012— Psychological Evaluation. The required psychological evaluatign
was completed on or before January 20, 2012 ,candideredimely. ECF No. 1363 at 8998
(heavily redacted report). The report does not appear to have had any significencenbn
remediation.E.g, ECF No. 136-10 at 19 (email referring to psychological report).

January 26, 2012- Missed Grievance DeadlineDr. Iraniemailed Dr. Walsh on January
24 and 26, 2012, following up on their January 18 meeting, most critingliyring whether the
suspension might be recharacterized see of absence. ECF No. 136-3 at 99; ECF No0.8L36-
at79,80. Having not heard back from Dr. Walsh by January 26, 2012, the date Dr. Irani believed
was the relevant deadlinBy. Irani requested a Grievance Committee hearirani decl.f158,
59. The request was denied as one day late§ 60 (notingPalmetto Healtlmejected Dr Irani’s
argument the delay should be excused because he assumed Martin Luther KingsDayt w
counted as a “business day,” which term was not defined in the relevant.policy)

January 24-30, 2012— Communications Regarding Remediation Rn. Between

January 24 and 28, Dr. Stephens, human resources staff, and Dr. Koon exchanged drafts|of a ne
20




or updated remediation plan. ECF Nos.-186at 2629. These efforts culminated in a Janui
31, 2012 memorandum of record and attached Level Il remediation plaat 3035, 39. On
January 28, 2012, Dr. Koon emailed Drs. Irani, Voss, Wood, Hoover and Stephens sg
meeting date for January 31, 2012, to discuss the next step in the remediation pro€ess.
136-3 at 100; ECF No. 136-10 at @@. Iran response plan “[s]Jounds good.”).

Dr. Walsh also emailed Dr. Irani on January 29, 2012, responding to Dr. Irani’s J3
26, 2012 email inquiryegarding treating the suspension as a leave of abs&@feNo. 1368 at
81. Dr.Walsh characterized his prior statement as explaining he lacked autbaftgrige the
wording of the suspension and “doubted it could happen atidli(hoting the deadline for furthe
grievance had now passedOn January 30, 201Zjelieving it consistent with Dr. Walsh’
instruction to think about how to tell his sida,. Irani emailed Dr. Walsh expressing a desire
have Dr. Guy handle the remediation process going forward and explaining thesréashis
request. ECF No. 136-8 at 88ani decl.  61.

January 30-31, 2012- Faculty Meeting and New Remediation Rn. Dr. Irani’s request
to have Dr. Guy overseeshiemediation was denied alanuary 30, 2012 faculty meetingani
decl.f162 (describing Dr. Koon’s reaction to the request as angry and confrontatibmafaculty
recommended Dr. Irani h@aced on Level Il remedian from February 6 through Jutg, 2012
and proposed a detailed remediation plan, both subject to approval by the GEIEQN0.136-
3 at 10105 (memorandumfaecord and attached detailed remediation pldie proposed plar
placed Dr. Irani on Dr. Voss'’s service and requiredi&ekly meetings with Dr. Voss and month
meetings with Dr. Koon.ld. Dr. Irani signed thenemorandum of record on February 1, 20

adding a notation that he attempted to appeal his suspemdi@i.101, 105.
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February 1-23, 2012 —Return from Suspension. Dr. Irani returned from suspension on
February 1, 2012. ECF No. 1-30 at 47. He was placed on Dr. Voss’s service and received a
positive report from Dr. Voss at his firstwweekly meeting. Irani decf.64 (after two weeks, Dr
Voss reported Dr. Irani “was doing well” and should “just keep on doing what [he] was doing”)
During the same period, Dr. Glaglped Dr. Irani exjpre alternative career€ECF No. 136L0 at
48-52 (emails between Drs. Irani and Guy and with potential employers).

February 24-29, 2012- Spine Ratient “L.O. ” | ncident. On February 24, 2012, Dr. Irani

was assisting Dr. Grabowski in the care of gsgical spine patient “L.O.” While details are
disputed, it is undisputeldr. Irani (1) received a call from a nurse reporting the patient was or
might be experiencing difficulty walking?2) did not immediately check on the patiaafter
receiving this call(3) discovered serious neurological deficits when he did examine the patient
and(4) did not make a contemporaneous record of his findings. Iranif{eéb67 (explaning
why he believesis actions were appropriate under the circumstances). It is also undisputed Dr.
Grabowski emailed Dr. Koon on February 27, 20ddnplaining Dr. Irani’s care of the patient
was inappropriatdoth due to delay in examining the patient and in failing to document his
findings ECF No. B6-3 at 113 (Dr. Grabowski repotd Dr. Koon, indicating Dr. Irani was
informed of concern at 11:30 a.m., had not seen the patient when he called Dr. Grabb2:8Ki at
p.m., was further delayed becaysdient was in the bathroom, and ultimately reporting back at
about 1:30 p.m.); ECF No. 13® at 53 (Dr. Koon's February 27 email forwarding Dr.
Grabowski’s report to Dr. Walsh, suggesting Dr. Walsh also ask Dr. Grabowski abdariDs
“wrong site sugery” commeny

Drs. Grabowski and Voswet with Dr. Irani on February 28 or 29, 201@ discuss the

incident. Irani decl. | 6567 (referring to meeting on February 29 and setting out a detailed
22




description of his actions with respect to L.O., buvplimg no detail as to the meetinddCF No.
136-3 at 112(March 5, 2012 memorandum referring to February 28 meetidgst 114 QOr.
Voss’s hter, undatednemorandumndicating meetingccurred onfTuesday two weeks earlier
In his postmeeting summaryDr. Voss reported Dr. Irani’s initial response to the nurse
somewhat flippant, he delayed for an hour and a half before seeing the patient, andl he

demonstratednytrue insight into the level of concern [expected] in the care of a patienska

was

aile

of paralysis. ECF No. 138 at 114. In his affidavit and other written explanations, Dr. Ifani

explainedhe asked the nurse to confirtihere were signs of a neurological deflmforehe went

to seethe patien(to rule out pain as the cause), was unable to immediately see the patient once he

did go (becausghewas in the batloom), and did not immediately document his findiflggeause
comments from Dr. Grabowski combined weharlier instructions from Dr. Voss led him t
believe he shouldat do so) Irani decl.6567; ECF No. 13& at 116 (Dr. Irani’'s March 8, 201

explanation earlier instruction was from Dr. Voss and related to leghleligtrepancigs ECF

No. 1368 at 32 (explaining in submission to ACGME previous instruction was to not document

inaccurate examinations)

February 29, 2012— Emails re NonRenewal and Dsmissal. On the morning of

February 29, 2012, Dr. Koon wrote Dr. Stephens advising that the Department of Orthgpaedic

Surgery would recommend Dr. IranResident Agrement not be renewed for the following ye
ECF No. 13610 at 54. That evening, Ofoonemailed Dr Stephens, noting an additional failu
by Dr. Irani to follow instructions regarding wound care on spagentL.O. andthatDr. Irani

“did not have gyood answer as to why this was left undone” when Drs. Voss andv&iaboet
with him. Dr. Koon asked whether “this behavior rises to the level of ‘just ctarsdi'smissal.”

ECF No. 136-3 at 109.
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March 1, 2012- Care of Hemophiliac — On the morning of March 1, 2012, Dr. Kogn
emailed Drs. Stepheand Walsh relaying a reporoim Dr. Wood that Dr. Irarfailed to evaluate
a hemophiliac with possible compartment syndr@in:00 a.m. as instructed. ECF No. 338t
108 (also reporting that Dr. Irani was late for rounds and had to be callzd Hoover that same
morning). Dr. Koon opined that Dr. Irani’s actions were “putting our orthopaedic patieisis’'a
Id. He recommended they meet with Dr. Irani and, absent a reasonable explanatied hay
had “just cause’ tdegin the dismissal procesdd.

That afternoon, Dr. Koon reported to Dr. Stephens that Dr. Waldimet with Dr. Irani,
who admitted he had not seen ki@enophiligpatient at 4:00 a.m. but stated he evaluated the patient
at2:30 a.m., though he had not documented that evaluation. ECF Nb0X869 (also stating
the department’s recommendation remained unchanged)alsoECF No. 1363 at 108 (Dr.
Koon’s subsequent email to Drs. Stephens and Walsh referring to ewegtigg with Drs. Irani
and Hoover)'?

March 1, 2012- Suspension. Dr. Sephens emailed the GMEC Executiven@nittee
shortly afterreceiving Dr. Koon'’s afternoon email. ECF No. 136-10 a6b5%forwarding emails
regarding recent events). Dr. Stephstagedimmediate action was needed and sugghbisto

alternativecourses (1) dismissal or (2) suspension without pgyending a decision bthe full

2 1n his affidavit, Dr. Irani explains that lkempleted an “interval physical examination at abput
2:30” a.m. on this patient and that this examination was unchanged. IraffiéicHe states “as
| was seeing another patient, and my exam was unchanged from before, | decidatl tteetr
patient n the ER [in] an expeditious and caring mannéad.” Dr. Irani avers the allegation a senipr
resident had to call to wake him up is untrue and challenges the allegation he was B&9
(explaining “[o]ften times when we are on call we may be anfemutes late to rounds because|of
duties from overnight. However, | had made arrangements so that all my pabetdse seen
and there was no interruption in service.”).
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GMEC. Id. The Executive @mmittee elected to suspend Dr. Irani without mamediatelyand

recommend dimissal to the full GME@t its April 10, 2012 meetingSeeECF No. 136-10 at 62
(Dr. Koonis email), 65 (Dr. Stephehemail) This decision was communicated to Dr. Irani t
same evening.lrani decl. 68 (stating he was told suspension and recomntetetenination
related to his care of the spine patient and hemophiliac).

March 5, 2012 —Level lll Remediation. On March 5, 2012, Dr. Koon prepared and [
Stephens reviewed a memorandum of record summarizing events leading to Disuispeission
ECF No. 13610 at 71 73 Dr. Koon forwarded this memorandum to Dr. Irdmat same day
asking Dr. Irani to providais recollection of events surrounding the care of botlepisiy the
end of the week ECF No. 1363 at 11113 (emailand memorandumeferring to Dr. Irani’s
February 28 or 29 meeting with Drs. Voss and Grabowski and attaching Dr. Grabowskiarke
27 email regarding the spine patient and Dr. Wood’'s summary of events relating
hemophiliag. The memorandum recommeridsvel 1l remediation withmmediate suspensio
from clinical duties and states the events will be investigated thorougtl)yabsent reasonab
explanation, the faculty will recommeridr. Irani’'s dismissal at the April 10, 2012 GME
meeting. Id. at 112.

March 8, 2012 —Meetings and Explanation. On March 8, 2012Dr. Irani providedhis
written explanation othe two recent patient incidenis Dr. Koon ECF No. 1363 at 11617
(emailed summary). Regarding the hemophiliac patient, Dr. Irands$tateas asked to examin
the patient at “about four o’clock” on March 1, 2012, and did check at roughly the halfway
between the last exam and anticipated next (6:00 a.m.) ddarde describedhis 2:3 a.m. exam
in detail, but did not explain why he failed to check at 4:00 a.m. or why he failed to dodum:¢

2:30 a.m. examld.
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Regardhg the spine patient, Dr. Irasiatel he received a call from a nurse sometime a
11:30 a.m. on February 24, 2012, who indicated the patient was having difficulty mowvimgy
physical therapy. He asked the nurse to verify whether it was a neaadldeficit as opposed t
compensation for pain. The nurse called back twenty to thirty minutes later, advigitiget
patient could not dorsiflex her foot. Dr. Irani then went to see the patient, but she could
evaluatedmmediately as she was in the battmo At this point, Dr. Iranieported the situatior|
to Dr. Grabowskistaing that he could not see the patient immediately because she was
toilet. After“several repeated attempts[,]” Dr. Irani was able to see the patient. Drdétaied
his finding of neurological defects, his efforts to console the patient, anejpoit to Grabowski.
Dr. Irani reportedhat Dr. Grabowski’s initial response was tBat Irani’s “exam was incongruen
with [his] observation of the patient walking [and] there was likely an error 8] fxam.”

Because of this response from Dr. Grabowski and prior instructions not to docunoegt usnt

findings (given in regard to ldgngth discrepancied)r. Irani did not document his findings. Dr.

Grabowski ultimately found neurological deficiand scheduled the patient for furtisergery.
Dr. Irani acknowledgethat “[t}here was obviously very real gravity to the case, and | did no
any additional questions . . . or say anything in addition to the information | waseckdoi

communicate.”ld. at 117.

March 13-20, 2012 -Grievance Steps.Dr. Irani met with Dr. Koon on March 13, 2012

satisfying the first step in the grievance process. ECF Ne3186119. Dr. Koon upheld th
suspension and recommendation of dismiskhl.

Dr. Iranialsosought additional input regarding the spine patient from Dr. Grabowski
declined to provid additionalfeedback ECF No. 1363 at 1D (March 1320 email exchange)

He spoke with Dr. Walslon March 14, 2012, apparently as his second step in the grie
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process.lrani decl.§ 71. According to Dr. IraniDr. Walsh declared there was no wag GMEC
would go against the faculty and put pressure on Dr. Irani to “leav[e] the program ‘gnttydi
Id. Dr. Irani nextmet with Dr. Stephens, the third step in his grievance of the suspertinn
also upheldthe suspension.d. §f 72 73 ECF No. 1363 at 12223 (March 28, 2012etter
upholding suspensiaand specifying deadline to request a Grievddemmittee hearing

On April 2, 2012, Dr. Irani exchanged emails wRlalmetto Healtthuman resources
representative Lin Hearneegarding a Gevance Committee haag then scheduled for April 11

2012. ECF No. 1380 at89, 90. He ultimately cancelled that héag, indicating he would

reschedule it, if needed, after the GME®@t on April 10, 2012. Id. at 89 (noting Grievance

Committeehearing would be unnecessary “if the GMEC decides to reinstate me”).

On March 3Q 2012, Dr. Irani sought documentation from Dr. Koon regarding incid
leading to his suspension and recommendation for dismissal. ECF N0 18692 (seeking
memorandafomeetings, documeationfrom Drs. Wood and Grabowski abdwio recent patient

incidents, and documeatton of nurse complaints about T&75) On April 3 and 6, 201Dr.

Koon provided the requested memoranda, summaries of recent incidents prepared byoDrs.

and Grabowski, and emailed reports by nurses relating to TF375. ECF NbO 48®2106
(emailed responses with attachménts

April 9, 2012 - Complaint to ACGME. On April 9, 2012, Dr. Irani emailed tAeCGME
attaching a “signed formal complaint regarding the practices of the Palmetto Behlbpaedics
Department.” ECF No. 138 at 13. The attached documents apparently include-page
document addressed “[tjo whom it may concern” complaining of “unethical behawbr
harassment | haveebn subjected to from both my program director and the chairman @

department.”ld. at 1516 (also referring to unwillingness of “local committees” to “listen to I
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grievances”). Sixteen of theghteen paragraphs in this lettkral exclusively wittDr. Irani’s
circumstances. The remaining two paragraphs refer to the program having “anlluriugha
attrition rate” and use of residents “to solve service needk].]at 1516.

April 10-11, 2012 -GMEC Dismissal Decision and @evance. On April 10, 2012, the
full GMEC met and voted to dismiss Dr. Irani immediateBeeECF No. 136-3 at 13ZCF No.
14113 (minutes). Dr. Koon informed Dr. Irani of the decision and provided the deadlinerfgr
a grievanceApril 11, 2012.1d. Dr. Iranitimely requested a Grievance Committee heariBGF
No. 136-10 at 108 (April 11, 2012 email to Hearne).

April 13, 2012 — Supplemental materials to ACGME. On April 13, 2102, Dr. Irani
provided supplemental documents to the ACGMieingcomplaintsof duty hour violations ang
inadequate supervision. ECF No. 18@t 1213. In this email, Dr. Irani refexdto the faltin-
line culture of the program and statga]fter last year’s resident survey revealed some resic
dissatisfaction, the residertsmmented on how it became a witch hunt . . . to see who had w
disparaging comments about the program. Those that don’t fall inline (like imitsedfems, are
profiled and unfairly targeted.td. at 13.

April 27, 2012—- ACGME L etter to Drs. Stgophens and Koon. On April 27, 2012, the
ACGME notified Drs. Stephens and Koon of Dr. Irani’'s complaints including racialdmaeas,
disparate treatment, inadequate due process, lack of supervision, and duty lationsiocECF
No. 1368 at 111 (summarimg Dr. Irani's complaints, listing corresponding ACGM
requirements, and attaching Dr. Irani’s emails). RleeidencyProgram was given until May 28
2012, to respondld. at 7.

April 30, 2012-Grievance Committee Hearing. The Grievance Committee hiaag was

conducted on April 30, 2012. ECF No. 1b@&t 1143 (transcript). At the outset, the moderat
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Gwen Hill (Palmetto Health’snterim vice president of human resources), introduced the
committee members: two residents from general psyghetd surgery and three facul
members from OB/GYN, internal medicine, and emergency medidthet 212 Hill explained
that management would speak first and have up to an hour; the committee could thertiasisg
followed by any questions Dr. Irani wanted to pokk.at 3. Dr. Irani would then have the sar
amount of time, followedby committee queé®ns andquestions from management. After th
each side would have five minutes for a concluding statenhenit.

The transcript reveals that this procedure was followed with Drs. Koon and \
presenting first, and apparently taking most of tladlotted time. Id. at 444;id. at 31 (Hll
advising management they had minutes left). The committee then posed a few questiof
Drs. Koon and Walshld. at 4446. Dr. Irani was offered but declined an opportunity to quesit
Drs. Walsh and Koonld. at 46. Dr. Irani presented his case without reaching his time lichit
at 4676. The committee then posed a number of questions to Dr. Irani, each of which
allowed to fully answer.Id. at 7685. Drs. Walsh and Koon were then offered ancepted the
opportunity to pose questions of their oterDr. Irani Id. at 85113. Both sides made very sha
closing statementdd. at 113-15 (DrWalsh);id at 115-16 (Dr. Irani).

A few comments or inquiries from committee members andddiling Drs. Walsh and

Koon’s questioning of Dr. Irani were apparently intended to limit certain lines ofiguieg as

13 References are to the page number of the transcript rather than the nunhieeEGF header

14 Dr. Irani avers that he received a different explanation of the procedure framéd Irani
decl.§ 73. He did not expect to be questioned by Drs. Walsh and Hdon.
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peripheral. E.g, id. at 95 (question during brief inquiry about ACGME complaiid) at 108
(same during later inquiry) There wereno comments or inquiries that limited Dr. Irani’
presentation in any manntr.

Dr. Irani's presentation addressed specific incideinten the various remediatior
memorandas well as more general concerns with his treatment. Theitatigded a st@ment
that he was “extremely concerned by the unethical behavior and harassment” he h3
“subject[ed] to at the hands of [his] program director and the chairman of my deygértideat
47. He specificallyreferred toDr. Kooris statement that the medicipeogram would be happ)
just to have residents who spoke Englshwell as his reference to Dr. Irani as “Achmed

Terrorist” Id. at 48 (indicaing the “sp[eak] Englishtomment was made in connection with t

[}

N

id been

~

the

he

first remediation meetingn August 201); id. at 51 (stating Dr. Koon “continued to escalate [by

making] derogatory . . . comments, saying | was a terrorist, going so faraheltone ‘Achmed
the Terrorist’™);id. at 58(stating in addressing discussion pércotics dosing allegations durin
a faculty meetinghe felt intimidated by Dr. Koon “calling me a terrorist and threaten[ing] me
discipline for minor infractions but for which he gave a pass to other residedtsd) 70-72
(admitting he had made mistakes but alleging he wagaillg targeted” and “vilified” for actions
for which hs colleagues were not penalizeédat, while “on remediation, Dr. Koon regular

taunted me, calling me Achmed the Terrorist[,]” and asserting he was subjecteddgatary,

15 Dr. Irani suggests concerns were raised for the first time during teea@Bde Committeg
hearing. Seelrani decl.| 73 (averring “many allegations . . . [were] raised for the very first tir
and identifying allegations (1) linking the inadequate attention to detail deficienbg August
15, 2011 memorandum to inadequate history and physicals from his rotation with Dr. W
July and August 2011; (2) accusing Dr. Irani of lying to Dr. Stephens; and (3)ethmtide an
inappropriate joke in the opding room).
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inappropriate, and insetige racial taunting by those entrusted with my educatioid’)at 74
(referring to “raciallybased harassment” including referring to hitiAshmed the Terroristand
“constant insinuations about my cultural background”).

Dr. Irani also referred to @dequate specificity in the August 15, 2011 remediation g

lan

Id. at 48. Henoted he received contrary reports (positive views of his work) when he spught

clarification from his fellow residentdd. at 4849.
Dr. Irani stated it was “no secret we ofteiolated duty hours” in making sure the wo
was done.ld. at 49. Without discussing the source of the complaint, he statedatpai® was
under investigation by the ACGME because of duty hour violations and lack of ntes
supervision.ld.; seealso id.at 75(stating it was “noteworthy that this program is currently be
investigated by the ACGME for work hour violations and lack of resident supervision”).
During hiscommentsDr. Irani madeseveral requests that the Grievancentittee lo
beyond the presentations madering the meeting.Ild. at 76 (imploring the @mmittee to
“investigate this pattern of targeted unfair behaviad) at 85(inviting the Gmmittee to “poll

the ER [and floor] nurses, and I'll stand by whatever they say” about his care fotibrggya

making the same invitation as to the spine patiéhtat 112 (responding to a question from Dr.

Koon about allegations of disparate treatment by noting the trauma caseemsao&Dr. Irani
he was doing a good job, in contrast to Dr. Koon’s reports, and suggestingnimeit@e should

speak directly to the individuals involved to get a “neutral third opinjad.)at 116(stating in

side

ing

closing “[ajnything here you have questions about, I'm more than happy to substantiate . .

You're more than welcome to poll the trauma case managers, poll any of theand gps their

opinions of what they think about me. [I'll stand by thats®e alsolrani decl.q 73 (stating he
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hoped “the grievance council would review charts, @pjéctive evidence to determine which si
was correct”).

After Dr. Iran concluded his presentatioane Committee membaskedwhat Dr. Irani
believed “ultimately led us to this dayId. at 82 In response, Dr. Irani conceded that “whe
first camehere, it was a rogkstart, and | was new to the aredd. He explained that heceived
better evaluations later in his first year, but the orthopaedics departimehadtis of his secon
year), “was a different environment. | think Dr. Koon becdrustrated because | kept askir

guestions. | wanted more, and perhaps | do lack insight, but | was never given the opport

=

g

unity to

gain that.”1d. at 82,83. Dr. Irani then referred to Dr. Koon’s “personal vendetta” to fire him after

Dr. Irani sent “thaemail.” Id. at 84 (referring to the November 3, 2011 email regarding
discharge summary3gee also idat 83 (noting there was a “very marked change in the tone, &
became very personal” after that point)

Drs. Walsh and Koon’s questions were generally direttdexpecific incidentsld. at 87
88 (asking abouhe Mr. B and TF375 incidentdd. 88-89(asking about six incidents discuss
during the meeting and whether Dr. Irani’s position was he was righdathads were wrong as t
all of them, to which Dr. Irani responded it wasn’t an all wrongight scenario as there wg
always room for improvementjd. at 8391 (asking about advice to patient regarding p
medication, to which Dr. Irani responded thatasked another resident to follow up the next
because he realized there may have been a miscommunication with the;pdtient4-98
(asking about hemophiliac and spine patients, to which Dr. Irani responded he (bunseiexd
about the spinpatient one day before the incident with the hemophiliac, (2) delayed documg

both examinations for at least two days, and (3) was late to rounds on March 1, 2012 ).
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PostMeeting Submissionsto Grievance Gmmittee. Following the April 30, 2012
heaing, “the [G]rievance [Gmmitteeindicated that Dr. Irani had discussed the support of se
physicians, including Dr. Guy” anmeéquestedadditional information-including statements fromn
Voss and Guy.” Hill afff 6 (ECF No0.168-8). This information was sougfrom the faculty and
Dr. Irani was also invited to provide additional informatiod. 7.

The faculty submittedekters or statements from Drs. Guy and Vaasd possibly a
statement from Drs. Walsh and Kofthscussed below)Dr. Guy’s letter was very positive as t
multiple aspects of Dr. Irani’s abilities but stated Dr. Guy did not believ&dm. would excel in
any manner in clinical medicine and did not believe he belonged in an orthopaedic reg
progam. ECF No. 1393 at 5153 (letter dated May 2, 2012). Dr. Guy explained that these v
were based on information obtained from Dr. Irani himself and impressions fronfauthkty as
he had not personally witnessed Dr. Irani’s clinical wdtk.

Dr. Voss’s “Summative Statement” characterizes Dr. Irani as “often very friendlyisi
interactions with patients, but falling “far short of what was expectedhwhee became “onerou

or difficult.” ECF No. 1555 at 1. Dr. Voss briefly describéaour incidents in which Dr. Irani (1

eral

Il

0]

idency

ews

discharged one patient without enoyggiin medication; (2) encouraged another to take too much

painmedication; (3) failed to check on a patient (apparently referring to the hdiaopland (4)
failed to premedicate a patiebefore manipulating the arm (apparently referring to Mr. B).

Voss concluded that Dr. Irani “did not really care for the patielat.*®

16 1n his deposition, Dr. Voss conceded he lackedHfisstd information on most of these incider
and was uncertain Dr. Irani was involved in one incident involving one of Dr. Voss’s pat
E.g, Voss dep. at 57, 104 (ECF No. 15)(-He recalled the incident in which Dr. Irani allegec
advised a patient to take too high a dosage of pain medication, noting his understandin
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Dr. Koon also drafted a letter to the Grievanam@nittee. ECF No. 139 at 2326. This

letter is largely regtitive of information provided during the April 30, 20k&aring andefers to

(1) afailure to do follow up wound care on Dr. Grabowski’'s spine patient (after Februany 27

2012; (2) aninadequate history and physical on a joint patient on February 27, 2012; and
inappropriate joke about how to handle a wrsitg surgery (just charge extra)he court assnes
for purposes of this ordéhnat this letter waprovidedto the Grievance Committe¥.

Dr. Irani provided a statement titled “Clarificatiof a few points raised by Dr. Koon i

his opening statemehtECF No. 1683 at 45. Dr. Iraninotedthere were “several discrepancies

in [Dr. Koon’s] opening statement[,]” though “[m]ost are completely explained in
accompanying writeup.”ld. at 4. Dr. Irani addresskthree specific issues: preparationtiod
morninglist, the decision to amputakér. B's arm,andthe faculty’s delay in seeking Dr. Irani’
explanation as to TF3759d. He also incorporatethe body ofan email froma fellow residen

who described Dr. Koon'’s reaction to Dr. Irani’s delay in dictating the disetsargmary that leg

to the November 3 email exchange as “a witch hulgt.at 5. Dr. Irani also provided a letter from

his attorney, which Hearne explained would not bevésded and Dr. Irani agreedhight not be

incident was based, in part, on his discussions with Dr. Irani. Voss dep. at 50. Dr. Vo3
however, unclear as to details including the gender of the patient and specific ime@icesue.
Id.

7 There appears to be some question whether this letter was given to the Grievandge@o
SeeKoon second afff 65 (indicating letter is an unsigned draft Dr. Koon prepared but is ur
was submitted to the Grievance Committee, though conceding he testified in his depgues
thought it was submitted)Dr. Koon’s contemporaneous email addressing his understaodli
what the Grievance Committee requested includes additional information frenVBss and
Grabowski as well as a memorandum from Dr. Walsh and himself regardingiédefes in
competencies.” ECF No. 1411 at 42;see alsaKoon dep. at 252, 255, 256 (ECF No. 43)9
(addressing materials requested by and prepared for submission to Grievanoét€oand
identifying Exhibit 31 to deposition as document he and Dr. Walsh prepared).
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appropriate in this settinfg. ECF No. 168 at 2. He also appears to have submitted
“explanation of exhibits,” though it does not appear this document ferasarded to the

committee. Id. at 1-2 (Dr. Irani emd characterizing this explanation as “largely lifted from

talk that references and explains all the supplemental datation and exhibits that the

[G]rievance[Committed was giveli and Hearne’s response indicating only the email from
Irani’s fellow resident and clarification of Dr. Koon’s statement were “approved to movertbr
to the committeg:

May 4, 2012 -ACGME Supplement. On May 4, 2012, the ACGME sent Drs. Stephg
and Koon a *“revised, more complete document” Dr. Irani had submittedigport of his
complaint. ECF No. 136-8 at 14 -100.

May 7, 2012— Grievance Committee ecision. On May 7, 2012, the Grievanc
Committee reconvened, considered the additional evidence, and voted by secretfdiallding
Dr. Irani’s termination. ECF No. 13®at 44 (notification lettgr

May 28, 2012— Response to ACGME Complaint. On May 28, 2012Palmetto Health
responded to Dr. Irani’s complaintttoee ACGME ECF No. 136-8 at 10@5 (attaching multiple
documents).

June 1, 2012 Denial offinal step in grievance processDr. Irani pursued his grievanc
through the final step, review by Palmetto Health’s chief executiveeoffitharles D. Beamar

Jr.  Mr.Beaman wrote Dr. Irani on June 1, 20&@&tinghe had determined the terminationsw

proper and was upholding the decision of the Grievance Committee. ECF No. 139-3 at 45.

August 2, 2012 -ACGME Decision. On August 2, 2012, the ACGME advised Palme
Health that it found “no validity to [Dr. Iranijscomplaint and will not pursue arfiyrther action

related to the complaint.” ECF No. 186t118, 119.
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August 12, 2012- Summative Evaluation. On August 12, 2012, Dr. Koon completed a

“Summative Resident/Fellow Evaluation Form (NGraduate)” in which he gave Dr. Irani “Pool’
ratings (he lowest of four options) in three areas: patient care and management, interpagona
communication skills; and overall performance. He ranked Dr. Irani “Faird(dfifour options)
in practicebased learning and improvement and “Good” (the seoptidn) in three areas: bas|c
medical knowledge, professionalism, and systems-based practice. ECF Not257-2 a
May-June 2013- Submissions to California Medical Board. In late May 2013 Dr. Iran
emailed Dr. Koon asking him to complete a ipage form needed to support Dr. Iran|'s
application for a license to practice medicine in California. ECF No.3186136. Because he
was aware otommunications from Dr. Irani’s attorney to representatives of PalmetiithHiea

May and August of 2012, warningf potential liability for any impairment of Dr. Irani’'s

educational and professional prospects, ECF No-318613335, Dr. Koon sought legal counse
before responding. Koon affff4045. The response Dr. Koon ultimately provided was found

deficient ly the California Medical Board because of lack of detail, prompting Dr. Iranrite \

<

Dr. Koon asking him to complete the form again. Koon%6; ECF No. 13& at 14245. Dr.
Koon provided a more complete response after again consulting counsel. K§iet6aECF No.
136-3 at 14648. Dr. Koon'’s cover letter, explaining affirmative responses to quesisrequired
by the form, stated as follows:

Dr. Irani underwent GME@lirected academic remediation during his RP&year.

He failed to complete the GMEdirected remediation measures and was
terminated from his position on 10 APR 11 (questions 3, 6, 8). He was not offered
a renewal of his contract for the following year (questior®) Irani satisfactorily
compldged one month of his PGZ¥ training from 01 JUL 1310 APR 11 (question

1). During his PGY2 year he was placed on Palmetto Health Level Il academic
remediation which included a leave of absence from his clinical dutiesi(mu2)st

ECF No. 1363 at 46 (letter dated June 13, 2013).
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Dr. Koon also prepared a memorandum dated June 26, 2013, which he understoo
be forwarded to the California Medical Board. Koon dep. at 246; ECF No3 1472
(Memorandum of Record). This memorandum summarizes Dr. Irani’s hist@yetirations and
includes the following statement:
During his first month on [his second] Level Il Remediation, Dr. Irani was involved
in two patient encounters that the faculty deemed below acceptable standards. Dr.
Irani had failedo demonstrate immediate and sustained improvement as required
by his remediation measures. He had failed in the competencies of patient care,
interpersonal skills and communication, and professionalism.
It was the recommendation of the orthopaedic faculty to place Drirrarediately
on Level Il academic remediation (effective 01 MAR 12) and suspend him from
clinical duties. We investigated these encounters thoroughly. No reasonable
explanation could be identified for his actions, and the faculty recommended to the
[GMEC] on 10 APR 12 that Dr. Irani be dismissed from the program. This decision
was confirmed by the GMEC, the DIO, the Grievance Committee, and the Palmetto
Health Chief Executive Officer during the appeals process.
ECF No. 157-3 at 28
DISCUSSION
Through their three separate motions for summary judgment, Defendbedtsively seek
dismissal of all causes of action. The court addresses the various argumentsdarthrevainich
the causes of action are presented in the Ame@detplaint.
l. Title VII — Disparate Treatment and Hostile Environment
Amended Complaint. The first cause of action asserts a Title VII claim against-U

SOM and Palmetto Health based on allegations they subjected Dr. Ireéspdcatke treatment an

a hostile environment during his participation in the Residency Program. Am. Congi-3%Y

18 As Dr. Irani notes, the listing of professionalism as a failed competencydiatwith Dr.
Koon’s August 2012 Summative Form, which rated Dr. Irani’s professionalism as “good.”
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This claim is pursued against both Entity Defendants based on a theory of joint eerloyine
allegations germane to the joi@mployment theory include thatthoare “employers” subject t¢
Title VII (id. 11 11, 12), the Residency Program was “jointly operated” by mbtfi 15), and Dr.
Irani “was a good and valuable employee of the Progréch.q 16).

The alleged discriminatory acts include Dr. Koon “repeatedly refer[inghiatif in front
of others as ‘Achmed the Terrorist’ and jokingly suggest[ing] he might ‘blow #eeplp,’ in an
offensive reference to Plaintiff’'s mistakenly perceived middle easterrcgjhinild. § 33;see also
id. 134 (allegng these comments created a hostile environment based on race, national of
religion). They also include allegations that Dr. Koon “repeatedly singkadtifl out in group
discussions and magnified evenysstep that Plaintiff made, while similaistakes and behavior
by his colleagues in the Program were overlooked or minimizédl. 35;see also idf 36
(alleging “disparate treatment . . . by allowing Defendant Koon to create a éhastitk
environment, and by terminating Plaintiff's employmé&mm the Progranwithout sufficient
cause”).

Arguments for Summary Judgment Both Entity Defendants argue all Title VII claim
are barred by Dr. Irani’s failure to pursue a timely administrative cHargeg., ECF No. 1361
at 3; ECF No. 139-at 3436. USC-SOM also argues it is not a proper defendant under any

VII claim because it was not Dr. Irani’'s employer. ECF No.-136 23; ECF No. 170 at-3

<

igin, or

S

Title

(USGSOM reply). In addition tolallenging timeliness of the administrative charge, Palmetto

Health argues the Title VII claim faibn the meritas to both the disparate treatment and hos

19 Dr. Irani relies on Title VII both in his first (disparate treatment and hostilzemment) and
third (retaliation) causes of action.
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environment allegations. ECF No. 139-1 at 36-46. These arguments and Dr. |spuissea
addressed below.

A. Timeliness

Defendants’ Arguments. The Entity Defendants argue that Dr. Irani’s Title VIl claims
are barred because he failed to file an administrative charge within 300 daydesfimation.
ECF No. 1361 at 34; ECF No. 1391 at 34. Both maintain the relevant trigger date for [the
termination was April 10, 2012, the date the GMEC met and approved the fagulty's
recommendation that Plaintiff be dismissed from the Residency Program and Drnkwoaored
Dr. Irani of that decigin. ECF No. 134 at 3; ECF No. 139 at 17 (citing ECF No. 1413
(minutes of BIEC meeting and related email) aB€F No. 14114 (email from Dr. Koon to

Plaintiff advising him of his dismissal) Palmetto Health asserts that the charge was not fildd|unt

—+

May 23, 2013, apparently referring to the date the formal charge was signed,esuha
supporting evidence. ECF No. 3%t 36. USG-SOM does not expressly state when the charge
was filed, but submits exhibitiewingDr. Irani made his first EEO@quiry on March 26, 2013
and first office visit on March 29, 2013. ECF No. 1B&t 3 (memorandum}homas aff. Ex. K
at 2 (ECF No.136 at 25); ECF No. 136 at 31 (Charge transmittal sheet listing March 29, 2013
as date of receipt).

Dr. Irani’'s R esponse. Dr. Irani responds that his charge wiasely because he fileitl on
“March 26, 2013, which is 298 days from June 1, 2012, the date Plaintiff was notified by the CEO
of Defendant Palmetto Health that his termination from the programivedized” ECF No. 148
at 55 (emphasis added). Dr. Irani’'s argument focuses on whether the date he filed his
adminigrative charge was May 23, 2013 (as Palmetto Health arguddprch 26, 2013, the date

he completed an intake questionnairgl. While this addreses a possible error in Palmetto
39




Health’s argument as to when Dr. Irani’s charge should be deemed filedr#sghe more critica
guestion of when the 3@fay period began to run. If that date is April 10, 2012, as Defeng
argue, the deadline for filing a charge fell in early February 2013. Thus, the chaulgebeg
untimely iffiled on March 26, 201,3he earliest date argued

Discussion. Dr. Irani offers no argument or authority in support of his premise tha
300-day filing period began to run on June 1, 2012, when he was informed Palmetto Health’
Executive Officer hadpheld the terminatioat the final step in thgrievanceprocess. In contrast
the Entity Defendants point to controlling legal authority for using the dateddr.was informed
of his termination, April 10, 2012, as the starting date for the filing péfiod.

As Palmetto Health explains, “the general rule is that the filing period bedies the
alleged discriminatory decision is made and communicated to the employee . Nd=@B91 at
35 (citing Delaware State College v. Riclk#&19 U.S. 250 (1980)). IRicks, the Court held the
limitations period began to run when Ricks was advised that he had been denied tenutkara
when he lost his employment (the delayed result of the denial of tenure) or whenvaaagief
the tenure decision was denieldicks, 449 U.S. at 258, 2661 (citingElec Workers v. Robbins
& Myers, Inc, 429 U.S. 229 (1976) &wlding “the pendency of a grievance, or some other me

of collateral review of an employment decision, does not toll the running of titetions period.

... The existence of careful procedures to assure fairness in the tenure decision slobsiclnet

the principle that limitations periods normally commence when the employerisiomeds

made.”);see alsaHutson v. Wells Dairy, Inc578 F.3d 823826 (8th Cir. 2009) (filing period

20 The Entity Defendants offer uncontroverted evidence that the full GMEC voted tissliBm
Irani from the program on April 10, 2012, and that Dr. Irani was informed of this decistbiis3
immediate effectiveness, on the same day.
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began to run when plaintiff was notified of her termination by her supervisor, noshbactually

stopped work or receivedlatter stating the reasons for her terminati@hpckley v. Vermon

it

State Colleges793 F.2d478 482(2d Cir. 1986) (filing period began to run when plaintiff received

notice of her termination, not after completion of arbitration of terminatiorsidagj Mezu v.
Morgan State Uniy 367 F. App’x. 385, 3889 (4th Cir. 2010) (holding pendency ioternal
appeal did not toll limitations period).

In light of this authority and the uncontroverted record, the court finds aser milaw
that the filing period for Dr. Irani’s administrative chargegan to run on April 10, 2012, when
was informed of the full GMEC’s decision to dismiss him from the program, gucedxn early
February 2013. Dr. Irani’'s March 26, 2013 charge was, therefore, untimely agdgorigation
or any other claim that accrued before termination (e.g., his hostiterement claim or any claim
of earlier disparate treatment). As the first cause of acsiorecessarily limited to incident
including and predating Dr. Irani’'s termination, the Entity Defendants aittedrio summary
judgment on this claim due to Orani’s failure to exhaust administrative remedies.

B. Proper Defendant

USCSOM also argues that Dr. Irani cannot maintain his Title VII and various o#uersc
against USESOM becausé@almetto Health was Dr. Irani’'s only employein support of his
argument, USESOM notes that both Resident Agreements Dr. Irani signed (for hisIP&d

PGY-2 years) were with Palmetto Health and that his employment compensatiomeafit$ beere

provided solely by Palmetto Health. USSOM also addresses the resfive roles of Palmetto

Health as sponsoring institution and USOM as educational affiliate responsible for providi
faculty but lacking authority to hire or fire residents. ECF No.-126 5 (citing affidavits, Dr.

Irani’'s Resident Agreements with Palmetto Health, Affiliation Agreement betwaéneRo
41
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Health and USEGOM, and Program Letters of Agreemé€fRLAS”) between Palmetto Health

Residency Program and Participating Program Sites).
Dr. Irani responds that USEOM'’s argument, which he misclaaterizes as relying solel
on the source of pay and benefits, “disregards the recent Fourth Circuit c8sdlef v. Drive

Auto. Indus. of Am., Inc793 F.3d 404 (4th Cir. 2015).” ECF No. 148 at 55. As Dr. Irani nd

S

tes,

Butler established a nine factdest for determining whether there is a joint employment

relationship. Theefactors include:

(1) authority to hire and fire the individual; (2) deoyday supervision of the
individual, including employee discipline; (3) whether the putative employer
furnishes the equipmenised and the place of work; (4) possession of and
regonsibility over the individua employment records, including payroll,
insurance, and taxes; (5) the length of time dwihgh the individual has worked
for the putative employer; (6) whether the putateeployer provides the
individual with formal or informal training; (7) whether thedividual's dutiesare
akin to a regular employestuties; (8) whether the individualdssigned solely to
the putative employer; and (9) whether the individual and putamployer
intended to enter into an employment relationship.

Butler, 793 F.3d at 414 (addressing whether individual who was paid by a temporary staffing

agency but who worked at Drive Automotive was an employee of Drive Automotive for pgirpose

of his Title VII claim). No one factor is dispositive and the comntaw element of control
remains the principal guideposltd. (also stating courts may “modify the factors to the spec
industry context”).

Without directly adressing any of the nine factoB,. Irani argues that thButlertest is
satisfied because of the interrelationship between Palmetto Health an8@8Cincluding that

they “clearly hold themselves out as being jointly run by both entities, even thalngét® Health
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is technically designated as the ‘sponsoring institutiéh.ECF No. 148 at 56 (referring to (1

p—

inclusion of both entities’ logos and welcome messages from representatives ehtitths on

—

the Program’s website, (2) a statement on tB€30OM OrthopaedicBepartment’s website tha
the Rogram is offered “in conjunction with Palmetto Health,” (3) listing of USOM faculty
members on the Palmetto Health Residency Program website, and (4) a statatriet tivo
entities “will share theasponsibility for ensuring an appropriate learning environment and that
clinical instruction occurs in an atmosphere of mutual respect and collegif@itgd in the
Affiliation Agreement between Palmetto Health and USGM).

Dr. Irani’s argument is ngdersuasive both because it fails to addresBtitler factors and
because it suggests only joint responsibility éducationalaspects of the Residency Program.
Nothing in the mutual responsibilities and representations identified by Dr.sggestshat
USG-SOM either intended to or did take on the role of emploier.Irani has, therefore, failec
to proffer evdence that USGOM was a joint employer with Palmetto Health.

USGSOM'’s proffered evidence, in contrast, fully supports the conciusiat Palmetto
Health, rather than USSOM, was Plaintiff's employer. This evidence includes the Resigdent
Agreement Dr. Irani signed at the beginning of his PGyear. ECF No. 136 at 1117. The

introductory paragraph of this Resident Agreement raadsllows: “This agreement is entered

21 Plaintiff appears to mean that these two entities holdRissidency Prograprather than
themselvesout as being jointly run.

22 |In addressing his contract claims (fourth and fifth causes of action), Dr.ahgues that 3
contract was created by, inter alia, a Resideahll published by USSGOM'’s Department of
Orthopaedic Surgery. For reasons discussed below (Discussion 88 IV. anfie\Rgdident
Manual is not a proper basis for either claim. Further, even if the ResidenalMasated some
form of contract €.g, a contract governing educatiorthere is no evidencé created an
employmentelationship between Dr. Irani and USOM.
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into this 1st day of July, 2011 between Palmetto Health or “Hospital’, a multiplairiga
hospital/health system located in Columbia, South Carolina (hereinaftenéf®a Health”) and
AFRAAZ R. IRANI, MD (hereinafer “Resident”).” Id. at 11. Following the first headin
(“Appointment”), the Resident Agreement states “[tlhe Resident is hereplpged by Palmetto
Health as a PGY 2 Postgraduate in the Department of Education for Orthegaettic§ 1. The

Resident Agreement includes a section addressing termination, which providekoas: f
“Palmetto Health has the option to immediately terminate this Agreement ‘for ¢duse[at 16

818.

USCGSOM also relies on the “Affiliation Agreement for Medl Education, Research ar
Other Related Activities” (“Affiliation Agreement”) between Palmetto Health ag&CSOM.
ECF No. 1365 at 4861. This agreement includes the following language: “Except as mz:
agreed in the case of dual appointments, negome employed by Palmetto Health shall
considered an employee of the University[Il. at 568 13.3. The Affiliation Agreement als
provides that Palmetto Health assumes responsibility for the “direct costdaoks fringe
benefits, and space n@igements for its residents located at Palmetto Healtldl]at 52 §6.1. It
defines “resident” as “[a] licensed physiciahPalmetto Healtrenrolled in a graduate medic
education progranto receive residency training in a medical spedidlty Id. at 498 1.14
(emphasis added)

The PLA between Palmetto Health and the “University Specialty Cli@idbopaedic
Surgery” similarly provides that “Palmetto Health will be solely resgmador payment of the
salary, fringe benefits, and professional liability insurance for theer@swho rotates through [th
Orthopaedic Surgery Clinic’s] practice.” ECF No. 8@t 1. The PLAefers to Residents a

“residents in the Palmetto Health Graduate Medical Education Programi¢s).’It identifies
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PalmettoHealth as the “Sponsoring Institution” and addresses employment and disgig
responsibility as follows: “Incidents that may require academic or disciplmetign will be
referred back to the Sponsoring Institution via the Program Director and will nzeHain
compliance with academic or disciplinary policies of the Sponsoring Institutidd.”at 2.

Uncontroverted affidavit testimony from Drs. Koon and Walsh is consistent: thatSOBC

linar

faculty could recommend action but Palmetto Health, through the GMEC, had sole puthorit

review and approve Level Il or lll remediation and termination. Koon aff-@fWalsh aff.

4,5, 7. Dr. Irani refers to this allocation of responsibility in his own memorandum, theugh

characterizes the GMEC as a rubber stamp for the Prognauot@’'s recommendations. EC

No. 148 at 44-45.

Dr. Irani points to no language in these or any other documents to support a finding of joint

employment as opposed to joint responsibility for educational aspects of thenRgstdegram.
Neither does he point to any other evidence to support a finding of joint employmentowsft
that USCSOM is entitled to summary judgment on the first cause of action for the addi
reason it was not Dr. Irani’'s employer, a necessagyirement for a claim under Title VII.

Conclusion. For the reasons set forth above, the court grants-8GK and Palmettq
Health’s motions for summary judgment on Dr. Irani’s first cause ofra€litle VII). The court
does so without reaching PaltteHealth’s arguments for summary judgment on the merits.
Il. Section 1981 -Racial Discrimination

Dr. Irani’'s second cause of action is asserted solely against Palmettb &lehlalleges
Palmetto Health impaired Dr. Irani’s “ability to make and enforce castragarding the term

and conditions of his employment based on his race in violation of 42 18.8981.” Am. Compl.
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1 41. Through incorporation of preceding allegations, he appears to rely both onaikegdt]
disparate treatment and hostlevironment in support of this clainid. 140, 41.
Dr. Irani’s opposition memorandum, likewise, indicates he is relying on both groun
support of his “Discrimination Claims,” which he addresses collectivielg, ECF No. 148 at 57
59 (noting tests for hostile environment and disparate treatment are the sameéitlendl and
Section 1981). As to his disparate treatment allegations, Dr. Irani relié® drurtdershifting

framework articulated ifMcDonnell Douglas Corp. v. Greed1l U.S. 792 (1973) and it

2]

ds in

progeny. ECF No0148 at 59. As to his hostile environment allegations, Dr. Irani relies most

heavily onBoyerLiberto v. Fontainebleau Corp786 F.3d 264 (4th Cir. 2015), which found
single incident inglving the use of racial slurs in connection with threatening behavior
comments sufficient to support a hostile environment claim. ECF No. 148 at 57-59.

Palmetto Health argues that it is entitled to summary judgment on both aspects
Section 1981 claim. The court agrees for reasons addressed below.

A. Section 1981 Hostile Environment

Elements. To establish &ection 1981 hostile environment claim, Dr. Irani must estak

four elements: (1) unwelcome conduct; (2) basetisrace; (3) which is sufficiently severe (

a

and

of the

lish

Dr

pervasive to alter the conditions of kimployment andreate an abusive work environment; and

(4) which is imputabldgo the employer BoyerLiberto, 786 F.3d at 277see also Springs W.

Diamond Auto Glas242 F.3d 179, 184 (4th Cir. 2001) (same test applies to a hostile enviro
claim whether asserted under Title VII or Section 1981). “A hostile environmists §w]hen
the workplace is permeated with discriminatory intimidation, ridicule, and insulstbafficienty

severe or pervasive to alter the conditions of the victim’s employment and areabusive work
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environment.” BoyerLiberto, 786 F.3d at 276 (quotirgarris v. Forklift Sys. Ing.510 U.S. 17,
21 (1993)).

Hostile environment claims “often involyepeated conduct” because “a single act
harassment may not be actionable on its ovdoyerLiberto, 786 F.3d at 277 (internal quotatic
marks and citations omitted). “For example, mere utterance of an epithet whighders
offensive feelings . .does not sufficiently affect the conditions of employment to implicate 1
VII. ... The same goes for simple teasing and offhand commedtgititernal marks and citation
omitted). A single incidentf harassmenhay, nonetheless, suffice if & fextremely serious|,]”
particularly if the harasser is a supervisdBoyerLiberto, 786 F.3d at 27280 (noting “a
supervisor’'s use of [a racial epithet] impacts the work environfaentore severely than use b
co-equals” and quotinBurlington Indus. Incv. Ellerth,524 U.S. 742, 763 (1998) for propositig
supervisory harassment is invested with “a particular threatening chtadaeteo the supervisor’s
power and authority).

Palmetto Health’s Argument. Palmetto Health argues Dr. Irani cannatigy the third
element, which considers whether the environment is objectively hostile or abusiv&oELC39
1 at 42442 This objective test considers the challenged conduct from the perspectiv
reasonable peos in the Plaintiff's positon.ld. at 139-1 at 42 (citingOncale v. Sundowne

Offshore Servs., Inc523 U.S. 75, 81 (1998))To determine whether the unwelcome conduc

23 Palmetto Health assumes Dr. Irani’s hostile environment arguments will be agiseidence
of pretext rather than as an independent claim for relief. ECF Nel AB22 (“Dr. Irani will
attempt to show pretext by establishing that there was a hagtile environment.”). In this
regard, Palmetto Health misses the mark. Its substantive argument as sutl@eancy of the
allegations to support a hostile environment claim is, nonetheless, persuasive.
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sufficiently severe to support a hostile environment claim, the court looks ¢ocaimstances
including the frequency and severity of the comments, whether they wereghlyysiceatening
or humiliating as opposed to merely an offensive utterance, and whether the con
unreasonably interfered with the employee’s work performattteat 4243 (citing Harris, 510
U.S. at 23).

Dr. Irani’'s Response. Through his response, Dr. Irani confirms his hostile environn
claim is “based on Defendant Koon’s references to [Plaintiff] as ‘Achmed theriser” ECF
No. 148 at 57. Dr. Irarargues that these referencegen if few and isolated, suffice to suppor
hostile environment claim because thage comparable to the “porch monkey” commé
addressed iBoyerLiberto. Id. at 5#58. Relying on his declaration, Dr. Irani assd&tson
referred tchim in this manner “on several occasions and also stated that Plaintiff magyhttHz
place up.” Id. at 58 (citing Irani declf 53). The cited paragraph of Dhani's declaration
addresses his report to Dr. Stephens on Jay&§12, that he “was concerned that Dr. Koon
was not an unbiased evaluator of me and treated me differently, and notably catiedaihe

charged names like ‘Achmed the Terrorigt:”

Additional Evidence of ChallengedComments. In addition to the paragraph on whic

he relies, Dr. dani states in his declaration he “felt constantly intimidated by Dr. Koon e

24 Dr. Irani also cites the affidavit of Tonya Hamby, who avers she “heard Dirréfarred to as
a terrorist by Dr. Koon” and testimony from Dr. Eady in a hearing bef@&€alifornia Medical
Board that relates an incident in which Dr. Koon referred to Plaintiff akriéed the Terrorist.”
Id. at 58. Palmetto Health has moved to strike the Eady testimony on various grounds.
stage, the court need not decide whether Dr. Eady’s testimony shouldlbéeexas it is merely
cumulative to Dr. Irani’'s own testimony and declaration that Dr. Kowue the allegedly
discriminatory comments, which the court accepts as true for purposes of uomiganent.
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calling me a terrorist or threatening me with discipline[.]” Irani dg€b6. Dr. Iranis declaration
does not provide detail as to the content or context of any spemifiments.

The topic was, however, addressed during Dr. Irani’s deposition, in which he was
about the frequency, content, and context of Dr. Koon’s alldgetiminatorycomments. Irani
dep. at 5468 (ECF No. 156 at 1125). Dr. Irani did not recall the precise number of instan
but described the frequency as “more than once,” “on a recurring basis,” aidajpl a handful
of times.” Irani dep. at 54see alsolrani dep. at 56, 59 (agreeing a “handful” might be fiv
referring to “five ingances” counsel asked him to identify, but then returning to “a handful”
more accurate characterization.). He was, however, able to provide specifi¢ eodteontext
as to two instances of such comments. Both occurred durifigatter half” of Dr. Irani’'s PGY-
2 year. Id. at 58, 63 (clarifying that, by “latter half,” he was referring to November 20biighr
February 2012).

The first incident Dr. Irani described occurred in the prison clinic and wasnanent
relating to Dr. Irani’s facial hairld. at 5657 (agreeing that a nursgay have first commented o
his facial hair and that Dr. Koon made the “Achmed the Terrorist” comment “abegaime
time”). Dr. Irani testified that Dr. Koon “was attributing my appearatocthat and | think he
incorrectly assumed [someone with] facial hair is consistent with somebodyswahohie height
of human depravity which | think is awful.1d. at 57. Dr. Irani was “sure” Dr. Koon laughe
when he made the commendl. at 58.

Dr. Irani also testifiedhat someone made a comment about him “blowing the place

when they were near the security scanners at the pritthnat 67. He first stated that he

asked

Ces,

D

as a

d

up”

“believe[d]” Dr. Koon may have been the one to make a statement along these linegnbut t
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directly atributed the following statement to Dr. Koon: “Dr Irani will either somehowaknle

something by or find a way to blow the place up, et cetdrh.”

The second incident Dr. Irani described occurred on the orthopaedic floor near the
station.Id. a 59, 61. In this instance, Dr. Koon made a comment “along the lines hey look t
... Achmed the terrorist.1d. at 6262. Dr. Irani recalls that others present may have respo
with “some sort of little nervous chuckles here and there and then people just movéd. a.
62.

Although he believed there may have been other similar instances (a “handfultgrid
stated these were the only two incidents he could “remember specificalty[dt 64 He testified
he would “really would beeaching” if he tried to provide more detail and he did not want to
something that “might be misleading or possibly falséd.?®

Discussion. A reasonable jury could find Dr. Koon'’s references to Dr. Irani as “Acht
the Terrorist” as well as hissmment Dr. Irani might blow the place up were unwelcdgfmst

element of hostile environment claim)or purposes of this order, the court assumes wit

25 Dr. Koon does not deny that he made a comment to Dr. Irani regarding “Achmed thistTer,
although he claims the comment was made ontg@md consisted of a statement that Dr. Ira
“newly grown beard or goatee made him look like ‘Achmed the Terrorist[.]” Kd&oi§a8 (ECF
No. 136-3 at 11-12kee alsdoon dep. at 236 (explaining that his comment was in respons¢
nurse complimenting Dr. Irani on “how great he looked,” to which Dr. Koon respodded tell
him that. He looks like Achmed the Terrorist. And he laughed, she laughed. Usivkmg of
a joking thingl[.]").

In her deposition, Dr. Stephens testified that, at some point, Dr. Irani complaih&xu.th
Koon called him Achmed the Terrorist. Stephens dep. aD6Q&CF No. 149 at 5657). Dr.
Stephens later asked Dr. Koon about the allegation, though she did not recall when theslo
Id. at 10607. As Dr. Stephens recalled, Dr. Koon explained his intent was to be humorous
was commenting on facial hair Dr. Irani had grown over a short bréakt 106 (stating Dr. Koon
indicated he was referring to a comedian and his puppet).
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deciding that a reasonable jury coaldofind the comments (Myere made because of Dr. Irani
race, the characteristic protected under Section (&&bnd elementand (2)may be imputedo
Palmetto Healtln light of Dr. Koon'’s role as i®gram Director(fourth element)

The evidence does not, however, support an inference that the commenssifiieiently
severe or pervasive to alter Dr. Irani’'s conditions of employment or creasbdusive work
environmen{third element) Dr. Irani has specifically identified two instances in whiehwas
awareDr. Koon referred to him as or compared lppearance to “Achmed the Terrorist.” Tk
reference to blowing the place up is only vaguely described but apparently occumedtiokr
same prison clinic visit as one of the “Achmed” comments. Thus, the offending casnmezat
infrequent.Moreover Dr. Irani has failed to proffer evidence that any of the commeets made
in connection with any other threatening, demeaning, or humiliating commentsomis&tti

While this does not prevent the comments from being offensive, it does distinguish
from the incident at issue iBoyerLiberto. That incidentbegan with a “livid” manageria
employee, Trudi Clubb (“Clubb”) screaming at the plaintiff (“Libertohile standing so close
Liberto could feel Clubb’s breath on her face and was sprayed with Clubb’s &diyekLiberto,
786 F.3d at 269. Clubb continued “loudly berating Liberto” after Liberto agreed shestoode
and walked away to continue her job as a waitress. When Liberto returned toath€laid

threatened Liberto that she would “get” Liberto and was goirignke[hel] sorry” 1d. at 270.

26 Given Dr. Irani’s ¢aim that the comments were made during the latter half of hisPgear,
which he clarified referred to the November through February time friirappears they wersg
made while he was on Level Il remediation.
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After making this threat, Clubb “turn[ed] to look at Liberto and call[ed] her eghdamn porch
monkey’ or a ‘dang porch monkey.Td.

The incident continued the following day when Clubb interrupted Liberto (who
meeting with the Food and Beverage Director to report Clubb’s conduatgstatieed to speak
to you, little girl” and insisting Clubb wdsnore importantthan the Food and Beverage Direct
Clubb then “reprimanded Liberto [] in a raised and angry Vygdiceld. Clubb concluded the
discussion by again stating “I'm going to get puthreatening to go to the hotel ownand
“looking directly at Liberto and again calling her a ‘porch monkeg'a “loud and angry” voice
Id.2"

The Fourth Circuit determined thes@cumstancesvere sufficient to state a hostil
environment claim becaus€lubb employed racial epithets to cap expliargry threats that sh
was on the verge of utilizing her supervisory powers to terminate Liberto’s ymghd” 1d. at
280. In reaching this conclusion, the court found the “porch monkey” slur “about as odious
use of the word ‘nigger.”d.

While Dr. Koon used language a jury could find raciddigsed and offensive, there is 1
evidencehe comments wenmade in the course of or connectedny otherwise hostile, angry
threatening or demeaning communication or behavior. As Dr. Irani profferfi@oesidence of]
a raciallybased hostile environment, Palmetto Health is entitled to summary judgment as

aspect of Dr. Irani’'Section 1981 claim.

27 Liberto’s report of this incident prompted the owner to inquire about Liberto’s penficen
Id. at 270. The resulting report was unfavorable and Liberto was terminated ayteafiga the
incident. Id. The allegations were found sufficient to support a separate retaliation dihin
at 281-87.
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B. Section 1981 Disparate Treatment

Elements. To establish a Section 1981 disparate treatment claim undétcbennell
Douglas framework on which he depends, Dr. Irani must first make out a prima facie
consisting of four elements: (1) he is a member of a protected class; (2) nedsaffadvese
employmentaction; (3) he was meeting his employer’s legitimate expectations at the time
adverse action; and (4) similarly situated employees outside his etaggad more favorablé
treatment. SeeHolland v. Washington Homes, Ind87 F.3d 208, 214 (4th Cir. 200(&tating
elements in context of Title VII claimBryant v. Bell Atl. Md., In¢.288 F.3d 124, 133 n.7 (4t
Cir. 2002) (same elements apply to Section 1981 cl&inf)Dr. Irani establishes his prima faci
case, the burden shift® tPalmetto Health'to articulate a legitimate, nediscriminatory
justification for its allegedly discriminatory actionMerritt v. Old Dominion Freight Line, Ing.
601 F.3d 289, 294 (4th Cir. 2010). If Palmetto Health articulates such a justification, the
shifts back to Dr. Irani to demonstrate that the articulated legitireat®n or reasons “were n
[Palmetto Health’s] true reasons, but were a pretext for discriminatioh.™The final pretext
inquiry ‘merges withthe ultimate burderof persuading the court that [Dr. Irani] has been

victim of intentional discriminationwhich at all times remains with [him].Id.

Palmetto Health's Arguments. Palmetto Health argues Dr. Irandssparate treatment

claim fails because he cannot make the third and fourth elements of his prima facie case:

he was meeting his employer’s (or the Residency Program’s) legitimateta&iques; and that he

was treated less favorably than similarly situated individuals outside bexia class. ECRo.

28 Because Section 1981 prohibits only rhesed discrimination, these elements consider
racebased classes. For purposes of this order, the court assumes without decidi
discrimination based on actual or perceived ethnicity domss racebased discrimination.
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13941 at 3739. Palmetto Health also argues Dr. Irani cannot show the reason given for his

termination was pretext because he “cannot refute the issues with his pedermdnat 4146.

In making these arguments, Palmetto Health nibieemployer’s perspective, rather th
the employee’s assessment of his performaiscihe relevant focusld. at 38 (citing Evans v.
Tech Application& Serv. Co0.,80 F.3d 954, 96@1 (4th Cir. 1996)). It also notes the stron
inference of nosdiscriminatorymotivation arising when the same individual is responsible
hiring and terminating an employee within a relatively short frame. 1d. at 40 (citing, e.g.,
Evans 80 F.3d at 959)Palmetto Health also cites cases applying a highly deferentidibsthof
review to academic decisiondd. at 3134 (characterizing cases as precluding a Title VII
Section 1981 claim).

Dr. Irani’'s Response. Dr. Irani contests both the factual foundation and conclus
drawn by Palmetto Health (and other Defendants in related arguments). Hédllshges the

characterization of his PGY year evaluations as evidence of unsatisfactory perfornfare€F

29 Dr. Irani characterizes the affidavits of Drs. Koon and Walsh as “disigirtfie evidence . .
and chernypick[ing] negative comments out of Plaintiff's performance evaluations.” EGF
148 at 59 (suggesting negative comments are taken out of context). This arguonszg tn the
overall ratings Dr. Irani received during his PGY-1 year. Dr. Irani noteedstved three overal
“Excellent” ratings, five overall “Satisfactory” ratings, and only one oVvénarginal” rating,
from a physician who gave him an overall “Satisfactory” rating in a latetiontald. at 60. Dr.
Irani also challenges the significance of three specific negative comments QuddedKoon,
noting that one of the comments was made by gipiay who gave an overall “Excellent” ratin
another was truncated in a way that made it sound worse than when read as a whdlardusl
explained in a declaration submitted in opposition to summary judgment by Dr. Rosgsilceaph
who wrote theevaluation at issue.

These arguments do not counter the purpose for which thelPy¢&dr evaluations wer
offered: that concerns underlying Dr. Irani’'s P@Yyear remediations and ultimate dismis
wereconsistent witltoncerns raised by some physigaturing Dr. Irani’s first year. This poinf
which is somewhat peripheral to the critical issue of Dr. Irani’'s P&erformance, is no
defeated by evidence (1) one of the comments was made by a physician who ethavei®r.
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No. 148 at 6661; but seeHearing trans. at 82 (Dr. Irani’s reference to a “rough start” his-RG
year). Asto his PGY¥2 year, Dr. Irani states that he “strongly disputed the allegations abol
the seven or eight patient care encounters underlying his various academicatienmsed
suspension, and termination.” ECF No. 148 at 61. He notes that he rexceoseztall satisfactory
rating in the only PG¥2 evaluation prepared before the December faculty meeting, an eval
from his sports rotation with Dr. Mazoudd. Dr. Irani suggests the less favorable evaluati
prepared by Drs. Guy and Voss should be disregarded or discounted for purposes of s
judgment because both were prepared after Dr. Irani’'s December 5, 2011 meétihg faculty.

Id. at 6162 (stating Drs. Guy and Voss “provided largely positive feedback” during thal g
rotationsand suggesting criticism of Dr. Irani during the faculty meeting tainted tatsr

evaluations). Without citing speifevidence, Dr. Irani asseitse adequacef his performance
is supported by “contemporaneous, objective medical records and statementdtérmmag

physicians, nurses, and staff members who directly observed Drspatiént care” as well as b

the opinion of Dr. Irani’s proffered expert, Dr. Grafd. at 62 (citing expert report in its entirety).

As to the fourth element, Dr. Irani asserts he “was the only minority resithetie
Program] at the time of his adverse employment actiolts. &t 62. He identifies five resident
outside his protected class he argues were treated more favorably as to spedédids Drs.

Goadno, Nathe, Wood, Hoover, and Walkéd.

Irani an excellent rating;2) one of the comments included a further explanation in the 9
evaluation (which may minimize but does not eliminate the concern), and (3) one of thenten
and related evaluation has been explained in a declaration submitted in oppositiomtoysy
judgment (clearly not a document available at the relevant time).
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Discussion. For reasons explained below, Dr. Irani has failed to proffer sufficient evidence

to support the third and fourth elements of his prima facie case. For related readassidied

to proffer evidence sufficient to support a finding of pretext. It followshtsa®ection 1981 clain

fails as a matter of law to the extent it relies on allegations of disparate treatment.
Academic Nature of Decision. In determining the viability of Dr. Irani’'s digpate

treatment claim, the court considers the academic nature of his dismissal AseekiplRegents

of Univ. of Mich. v. Ewingd74 U.S. 214 (1985):
When judges arasked to review the substance of a genuinely academic decision[,]
.. . they should show great respect for the faculty’s professional judgment. Plainly,
they may not override it unless it is such a substantial departure from accepted
academic norms as to demonstrate that the person or committee responsible did no
actually exercise professal judgment.

Id. at 225 (applying test in finding substantive due process claim insufficient). Asel&shgell

emphasized in his concurring opinion: “Judicial review of academic decisions, imglidise

with respect to the admission or dismissal of students, is rarely appropridite)lgdy where

orderly administrative procedures are followed|d at 230; see also Bd. of Curators of the Uniy.

of Mo. v. Horowitz435 U.S. 78, 92 (1978) (stating, in declining to remand procedural due process

claim, “[c]ourts are partugarly ill-equipped to evaluate academic performance.”).

The Fourth Circuit has applied this deferential standard of review to claims bilitlisa

and gender discrimination in the context of medical school and residency prodfaipsrn v.
Wake ForesUniv. Health Servs 669 F.3d 454 (4th Cir. 2012) (applying standard to med
student’'sclaims under ADA and Rehabilitation Act fdisability discriminationand failure to
accommodatfe Nigro v. Va. Commonwealth Univ./Med. Calf.Va, 492 E App’x. 347, 3590

(4th Cir. 2012) (applying standard to medical resident’s claim for genderndiisation under

Title VII). In the most comparébcaseNigro, the Fourth Circuit explained its ruling as follows:
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Nigro hasnot alleged that the faculty . . . departed from any accepted academic
norms as to demonstrate that it was not exercising its professional judgment when
it votedunanimously not to renew her contract. The record supports reading this
vote as evidence that the faculty did not believe her performance as a resient to
satisfactory. Although Nigro received many average evaluations, significant
concerns were expressed that she did not appear to care about her patients, that sk
was doing the bare minimum to pass, that her knowledge lagged behind her peers
and that she was unwilling to take responsibility for her shortcomings. . . . Since
we must view the faculty’s determination that Nigro performed unsatisfactorily
with considerable deference, . . . and the record contains ample evidenaa that h
performance in some rotations was deficient, we cannot conclude that shethas m
her burden of showing that she performed her job satisfactorily. Since Nigro has
failed to state a prima facie case of discrimination, we affirm the district court’s
grantof summary judgment on this claim.

Id. at 360.
The court finds this deferential standard of review applicable at least tsiaralthe third

element of the prima facie casehether Dr. Irani was meeting legitimate expectations) and

ne

the

pretext detrmination. This is becaudde actions Dr. Irani challenges (remediations and

termination) resulted from the GMEC’s adoption of faculty recommendations, W
recommendations were based on concerns Dr. Irani was not meeting requiredngreiciehus
the underlying concerns were of an academic rather than a disciplinary nature.

Third Element — Satisfactory Performance. It is uncontroverted thanultiple faculty
members as well as a chief resident found Dr. Irani’s performance utettleeipa number of
specific instances, the facultgllectively recommended to the GMEC that Dr. Irani be placeg
remediationon severabccasions, and the facultitimately unanimously recommended he |

dismissedrom the Program?™® It is also uncatrovertedthat the initial reports of concerns af

30 The faculty first recommended Level Il remediation in an August 15, 2011 memorand
record. ECF No. 138 at 52. It then recommended Level Il remediation (suspension)
December 12, 2011 memorandum of recortd. at 6667. At the conclusion of the secor
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problems leading to the remediations and dismissal came from a number of sathiceand
outside the faculty*

Dr. Iraniassertghe faculty’s investigations intihe various patientare incidents that led
to remediation and dismissal wemet as thorough as they should have been or did not teach
appropriate conclusion. Dr. Irani proffers evidence and predicts opinion testimeuagport of
both premises. For exampl®t. Irani proffers evidence he preged his more favorable version
of a number of incidents to the faculty, providing a basis on which the faculty could carsider
might accept his version of events.g, ECF No0.1363 at 48, 49 (Dr. Irani’s explanation for Mr.
B’s care); ECF N0.138 at56, 57 (Dr. Irani’s email addressing each deficiency in the August 15,
2011 memorandum of record); ECF No. 486t 75, 76, 86, 87 (Dr Irani’s explanation of events
surrounding his care of TF375, indicating many of the concerns arose before his involedent
he did the best he could under difficult circumstances).

Dr. Irani also proffers evidence through his declaration that some grounds stated for

remediation may have been based on an erroneous understanding of tifeeiaetg, Irani decl.

remediation, the faculty recommended a second Level Il remediddicat. 101 (January 31, 2012
memorandum of record). On March 5, 2012, the faculty recommended Level Il raorediat
(suspension) pending investigation and dismissal if the investigation failexlitbimea reasonable
explanation for Dr. Irani’'s actions. Id. at 112. The GMEC adopted each of these
recommendations.

31 As detailed in the fact section of this order, the complaints about Dr. Irani’smparfoe during
his PGY-2 year came from a number of sources including faculty members Dbavaild, Voss,
Walsh, and Koon and chief resident Dr. Wood. Other complaints were made by two setssof nurse
involving two distinct incidents. Even Dr. Guy, who Dr. Irani suggested was hisgjreapgorter,
advised the Grievance Committee that Dr. Irani should not continue in the Resideg@an®r
The concerns that led to Dr. Irani’s Level Il and 11l remediatioasyell as his ultimate dismissal
were, moreover, consistent with concerns noted in evaluations from a number of otieaphys
during his PGY1 year.
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19 4, 15, 32, 33, 387 (presenting his explanations of his efforts to obtain a-slEydMRI as
instructed by Dr. Grabowski, his telephone conversation with the Thanksgivingneleediéer,
and his instructions to the patient’s husband who called regarding pain managément).

Dr. Irani alsoproffersDr. Grant’s opinion that Dr. Irani’s care of TF375 was appropr
because the most critical concern was reducing her fractures as quicklgiatepdsCF No. 148
at 26 (Grant dep. at 1639). Dr. Irani alsaites the Grant report (in its entirety) for the proposit
the care he provided patients was, in Dr. Grant’s opinion, appropriate for Drs IP&Y-2 level
of experience. ECF No. 148 at 42, 61 (also relying on Dr. Grant’s opinion Defendants fg
provide an environment conducive to learning as required by ACGME standards).

For present purposes, the court will assume without deciding that this evatahopinion

ate

on

iled to

testimony mightaise a genuine issue of material féi¢he question was whether the faculty and

GMEC were correctin their understanding of the factad reached the most appropriat

32 Dr. Irani also proffers affidavits from two nurses (one of whom was involved in ordagn

D

sameday MRI for Dr. Grabowski's patient), the attending physician involved in the Mr. B

incident, a cast technician who participated in the care of TF375, plhgs&cian who gave Dr
Irani a somewhat unfavorable evaluation during his AGy¢ar. ECF Nos. 148 -1488. The

proffered affidavits are consistent with and largely cumulative of Dui'$rdeclaration regarding

his performance and specific incident@ne nurse also states, generically, that [tjhe orthopa
attendings seemed to emphasize faults with Dr. Irani more than his coi¢agi@F No. 1483.
The physician involved in the Mr. B incident refers obliquely to knowledge of “very iaumto
dynamics . . . between Dr. Irani and some of his superiors” in the Program, and speckieaty/
to Dr. Koon’s comments about the article on swimming with sharks as “particulsnlyhing.”
ECF No. 1488 (this physician’s affidavits were apparently pmgoiafor submission to the
California Medical Board). The other physician explains that his-B@&@Valuation of Dr. Irani
was not intended as an indictment of Dr. Irani’'s competency or ability to practdieine. All
speak favorably of Dr. Irani’s skills, professionalism, compassion and patientTdageopinions
held by these individuals may suggest the faculty could have reached a differdunsioaras to
Dr. Irani’s performance generally or in specific incidents. It does not suppmfieaencehat the
faculty failed to exercise its professional judgment in concluding otherwise.
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conclusionsas to whether Dr. Irani was in need of remediation or should be dismiHsesk are

not, however, the appropriate questiorss explained inEwing the court must “show great

respect for the faculty’s professional judgment” and “may not overridejlitigment] unless it is
such a substantial departure from accepted academic norms as to demonstregegotrabh or

committee responsible ditbt actually exercise professional judgmeriwing 474U.S. at 255.

Dr. Irani points to no evidence that even a single faculty member’s view or vsttheva

result of “such a substantial departure from accepted academic norms as totideentha te
[faculty member] did not actually exercise professional judgmelat.”Neither does he point tc
any evidence that that the collective faculty failed to exercise its profied judgment in
recommending remediation and dismissal or the GMEC failedx&vcise its professional

judgment in accepting those recommendations.

Fourth Element — LessFavorable Treatment. Dr. Irani also fails to proffer evidence

sufficient to raise a genuine issue of material fact as to the fourth elena¢ie tivas treate@ss

A4

favorably than similarly situated persons outdige protected class. Dr. Irani briefly addresses

five comparators in his opposition memorandum: Drs. Goodno, Nathe, Wood, Hoover, and

Walker. He asserts Dr. Goodno was not counseled for “using Vicryl suture on a patedmtor

the Thanksgiving caller, Dr. Nathe “was not placed on academic remediativer fiovolvement

in [the TF375 patient care incident,]” Dr. Wood was not counseled for suggesting Dr.pdgthe

Dr. Irani to assist in the care ®F375, “a very complicated trauma obviously beyond either junior

resident’s abilities or expertise,” Dr. Hoover gave an explanation of how he woarddhhaded

the call from a patidis husband regarding pain managemdat was consistent with how Dr.

Irani states he handled the incident, &vd Walker “was not disciplined for performing (¢
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documenting an inadequate neurological evaluation on the spine patient shortlyPhesfaré's
final suspension3®

Dr. Iranirefers to four of these comparators in his declaration, expldiatigast five of
the deficiencies cited [in support of his remediations or dismissal] were egnrmed or
verified by my white colleagues without retributigih He identifies the following incidents an
comparators: (1) “treatment of trauma patient TF375 (Drs. Nathe and Wood),” (2) “dosin
narcotics (Dr. Hoover),” (3) “medical knowledge (Dr. Goodno),” (4) “evaluation ofgpdtnee
patient (Dr. Goodno)”; and (5) “wound closure with Vicryl suture (Dr. Goodnd).” He also
refers to disparate treatment in more general terms, including by statingbeififairly singled
out throughout his residency . . . [and] believe[s] the facts have been misrepresearadiéd.
1 75. Dr. Irani alsoefers generally to disparate treatment

During most of my PG¥2 year, | felt constantly intimidated by Dr. Koon

either calling me a terrorist or by threatening me with discipline for some minor

infraction butfor which he gave a pass to other residents who had done the same

or similar things This was not an environment to learn as the defense has

portrayed, and it was not one that was fair and equitable and allowed me a chance
to become an orthopaedic surgeon.

33 Dr. Irani identified only Drs. Nathe, Hoover and Goodno as comparators during his depd
Irani dep. at 174. While he apparently did not identify Dr. Wood @srgarator, the court wil
assume for purposes of this order that Dr. Nathe's references to Dr. Wood’'s per
involvement in her summary of the TF375 incident gave notice Dr. Wood might be relied ¢
comparator. The court finds no similar basis for considering Dr. Walker as agdatentparator.
Dr. Irani does not direct the court to any evidence Dr. Walker has been identifigootential
comparator or as someone involved in any of the incidents underlying Dr. Irarédiegion. The
only evidence Dr. Irani cites are pages from Dr. Grabowski's deposition thatneefded in
support of his motionSeeECF No. 148 at 63 (citing Dr. Grabowski dep. at 152 lines 5-18).
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Irani decl. T 7@emphasis added}

Dr. Irani’s proffered eidence and argument does not support a finding he was tr
differently from similarly situated persons outside his protected class.

Dr. Goodno. Dr. Goodno was similarly situated to Dr. Irani in that he was in the S
yearof residencyand was als accused of failing to advise the Thanksgiving weekend callg
come infor evaluation of her wound. Dr. Goodm@s, however, counseled regarding that ¢
Koon second affff 59. Dr. Goodnalenies he evarsedVicryl, a dissolvingsuture for the pupose

for which Dr. Irani was counseled (to close the top layer of a wound), and Dr. Irani rudfe

evidence to the contrarySeeg e.g, Goodho dep at 53Koon second affy 59 (stating he is not

aware of any instance in which Dr. Goodno used Vicryl to close a wound). Thusydinds

not a comparator for purposes of any discipliekating to that usage. There is, likewise,

34 Although he alleges disparate treatment on the basis of race in this causenpfCactirani
has, at other times, attributed his difficulties with Dr. Koon to other motivationsexaanple, in
a December 16, 2011 email to Dr. Stephens, Dr. Irani suggested his “derda#idhship with
Dr. Koon resulted from to Dr. Irani’'s November 3, 2011 email about the discharge sufamaar
VA patient. ECF No. 136-3 at 81-82.

His response to a question from a Committee member during his Grievance Con
hearing also suggested ndiscriminatory reasons behind his difficakealings with Dr. Koon.

The Committee member asked “[w]hat ultimately led us to this d&y@4ring trans. at 82. Dr.

Irani responded by conceding he got off to a rocky start his-P@&ar, but stated he improve
during the year.ld. When he “got to orthopaedics,” he felt he “wasn’t given the feedbag
direction” he had come to expect and “Dr. Koon became frustrated because [Dkdpdrigking
qguestions.”Id. After Dr. Irani sent Dr. Koon the November 3, 2011 email, “Dr. Koon decl3
[a] persmal vendetta[,]” suggesting he intended or wanted to fire Dr. Irghiat 83 (explaining
there was “a very marked change in the tone” after Dr. Irani sent this emag agok foff on the

cated

ame

2r to

all.

mittee

d
k or

ared

wrong foot” with Dr. Koon). Dr. Irani also acknowledged he had “made . . . mistakes,” though he

did not repeat the same mistakes often. He felt the situation “isalbed” and Drs. Koon and
Walsh had made a “personal decision that they weren’t happy with [Dr. Jreaits and weren't
able to work with [him].” Id.
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evidence that Dr. Goodno had a history of multiple incidents similar to those addire$3e
Irani’s August 15, 2011 Memorandum of Rec@elating to hidirst Level Il remediatiopor any
subsequent remediation or dismissal. Thus, Dr. Goodno is not a valid comparator fonil3r.
remediations and dismissal.

Dr. Nathe. Dr. Nathe was somewhat similarly situated to Caniras to the TF375 incider
because she was involved in that incident. She was, however;yeérsesident with no histor
of remediation or other patient incidents or deficiencies similar to tlowsghich Dr. Irani was
subjectto remediation. She was counseled for this incident as explained in Dr. Koon’s g
affidavit and as evidenced by their contemporaneous email exchange. Koon sedpsigt &CF
No. 14038 at 2. Thus, she is not a valid comparator as to Dr. Iremediations and dismissa
which arose from multiple incidents.

Dr. Wood. Dr. Wood's suggestion or instruction that Dr. Nathe page Dr. Irani to a
with TF375 does not make Dr. Wood a comparator for purposes of Dr. Irani’s care of TF3]
the extat Dr. Irani was disciplined with respect to TF375, it was for his actualafahat patient
(most critically concerns with whether he had provided compassionate aadelelated issue
involving interactions with nurses, communication with the fanaihg informed consent. Ther
IS no suggestion he was disciplined either for giving an instruction similar to that \&eetlgthe

or for responding to Nathe’s request for assistance.

%5 It is, nonetheless, notable that Dr. Goodno described the Program as a tough one, i
faculty was hard on all residents. Goodno dep. at 56. Dr. Goodno testified he waitalée
faculty meeting in which his deficiencies were discusdddat 6567. Either in that meeting o
at some other time, Dr. Koon asked if he wanted to remain in the Program (a quesliondtely
answered in the negativeld. at 6667.
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Dr. Hoover. Dr. Hoover is, likewise, not a valid comparator basedhisiresponse to 4

154

qguery during a faculty meeting. At most, Dr. Weds response is evidendr. Irani acted
appropriately in his telephone communication with a patient’s hugblaisdactions were the same
as the hypothetical response given by Dr. HooWt is, however undisputed thanultiple faculty
members including at least Drs. Walsh, Koon, and \betieved Dr. Irani had not acted in the
manner Dr. Hoover described, instead believing he had approved a dangerously laf§e dose.

Even if Drs. Wood and Hoover’s actions (or comments) were comparable to s Ira
actions as to the specific incidents described, these residents would not be valihtmsp@his
is because there is no evidence either had a history of multiple deficianglast® those of Dr.
Irani.

Dr. Walker. Dr. Irani has failed to proffer evidence as to the incident in which Dr. Walker
was allegedly involved, which he descrilmedy very generally (as an insufficient neurological
examination. It follows that Dr. Irani hafailed to proffer evidence that Dr. Walker was a valid
comparator. Even were he to proffer evidence as to this one incident, it would fieiergubr
reasons explained above as to Drs. Goodno, Nathe, Wood, and Hoover: none of thd potentia
comparabrs is alleged tbave been involved in multiple incidents of a similar nature, particularly

despite multiple remediations.

3¢ Drs. Walsh, Koon and Voss apparently believed Dr. Irani told the patient’s husband (or the
patient) she could take five more pills (of five milligrams each) rather than five midigrams
of the drug (one pill). E.g, Voss dep. at 583 (indicating his belief was based, in part, on
information Dr. Irani provided); Walsh degt 3334 (stating his belief based on a conversation
with the patient that Dr. Irani approved a “massive dose”); ECF Ne3E®667 (Dec. 12, 2011
memorandum of record signed by Drs. Walsh and Koon referring to “lack of appropimate pa
management”)Dr. Irani himself testified he spoke to a fellow resident about the call fbeving
morning, because he was concerned about a miscommunication.
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Pretext. Palmetto Health has proffered a mdiacriminatory explanation for the decisions

to place Dr. Irani on remediation gndtimately, to dismiss him from the Residency Program.
arguments as to these decisions are essentially the same as its argunfenthimhdlement of
Dr. Irani’'s prima facie case. For the same reasons as to that elementligihd of the same
(academiadecisions) standard, the court finds that Dr. Irani has failed to proffer evitlesic
Palmetto Health’s proffered legitimate reasor Dr. Irani’'s remediations and terminatiorene
pretextual.

Conclusion. For reasons addressed above,li2ni has failed to raise a genuine issue
material fact as to either the hostile environment or disparate treatment aspeceaation 1981

claim and Palmetto Health has shown that it is entitled to judgmentaster of law. The cour

therefore, grants Palmetto Health’s motion for summary judgment as tatmelsause of action.

[I. Title VIl and Section 1981 — Retaliation
Amended Complaint. Dr. Irani’s third cause of action is asserted against Defend
Palmetto Health and USSOM and alleges both violated Title VII and Section 1981 by retalia

against him for opposing unlawful discrimination. The Amended Complaint identifies

protected activities: (1) making complaints to his supervisors and other epagloy Defendants

Palmetto Health and USSOM; (2) filing grievances challenging unwarranted disciplin
actions against him by Dr. Koon and his termination; and (3) filing a elodurgcial discrimination
with the EEOC. ECF No. 49 46. The Amended Complaint also identifies three retalia

actions: (1) “imposing additional, unwarranted disciplinary actions”; (2xfiteating [Dr. Irani’s]
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employment,” and . . (3) “submitting false and defamatory information abouf fiointhe
California Medical Board[.]” ECF No. 49 { 48.

USC-SOM Arguments. Defendant USESOM argues it is entitled to summary judgme
on this retaliation claim on multiple grounds including that any Title ddim is barred ag
untimely and unavailable against USOM because it was not Dr. Irani's employer. As
Section 1981, USGOM argues there is neither an employment relationship nor any
contractual relationship between it and Dr. Irani, thuseti®eno basis for a Section 1981 clai
It also argues both legal theories fail because there is no evidencBQEGvas aware Dr. Iran
engaged in any activity protected under Section 1981 (complaint of racial disdtron) or Title
VII (complaint of discrimination based on race, national origin, or religion), ymlew a finding
of butfor causation. ECF No. 13bat 6 (citinge.g, Univ. of Texas Sw. Med. Ctr. v. Nassar _
U.S. ,133S.Ct 2517, 2528 (201F)nally, USCSOM argues Dr. Ina cannot demonstrat
the proffered legitimate reasons for the complaiokddverse actions were pretextual. ECF |
136-1 at 7.

Palmetto Health Arguments. Palmetto Health, likewise, argues the retaliation claim f
to the extent based on Title Vlebause Dr. Irani did not file a timely administrative charge.
to the merits, it argues the claim fails under both Title VIl and Section 198dd&ba. Irani must
establish bufor causation and there is no evidence *“tying [his] performance review

termination to his use of the grievance procedure.” ECF Noll&A8. Palmetto Health als

87 As discussed below, Dr. Irani now advances narrower allegations of retaliation.
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argues that neither placement on academic remediation nor subsequent reportaliéotneaC

Medical Board are adverse employment actions. ECF Nol1X297-48.

Irani Response. In response, Dr. Irani identifies a single report as the protected yctivit

his January 3, 2012 report to Dr. Stephens that Dr. Koon referred to Dr. Irgkehamsed the

Terrorist.” ECF No. 148 at 64. In support, Dr. Iranesitis declaration averment that he met

with Dr. Stephens as part of the grievance process on January 3, 2012, and reported his belief “tha

Dr. Koon was not an unbiased evaluator of me and treated me differently, notably cad]ir

racially charged names like ‘Achmed the Terrorist.” Irani dg&83. Dr. Irani also relies on his

g

deposition, in which he conceded he had not reported discrimination or harassment doncerns

Human Resources but explained as follows:
| spoke with Dr. Stephens | believe in about January and at several points | had
mentioned to her that there is a cultural difference here, I'm being treated
disparately from my coesidents. | said | believe it's my cultural background and
... by January | had mentioned to kdrhad givenher the specific | believe of
saying there’s Achmed, but the complaints about cultural differences, the
complaints about being treated differently based upon that were existing with [Dr
Stephens.
Irani dep. at 66 (ECF No. 180 at 23) (conceding he didot report the concern to Humag
Resources)see also idat 67 (explaining that, by cultural differences, he was referring to °
comments related to someone’s perceived | think background, i.e. Achmed thstt§rror
Dr. Irani identifies three sp#ic adverse actions taken against him after his January re
of the “Achmed the Terrorist” comments: (1) Dr. Stephens’ denial of his (Jargraayance; (2)
Dr. Stephens’ failure to provide requested documents; and (3) Dr. Stephens’ cellisal tone-
daydate grievance to proceed. ECF No. 148 at 64. He argues that the “short time spaahl

his complaint and Dr. Stephens’ actions, all of which occurred in January 2012, supf

inference of causation.
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Reply Arguments. On reply, USCESOM rotes that Dr. Irani now relies solely on a “new

allegation that he reported the ‘Achmed the Terrorist’ comment to [Dr. Stephveng]’shortly
thereafter, took three allegedly adverse actions against him. ECF No. 179 aC&QlFalso

notes Dr. Irani’s failure to suggest a basis for imputing Dr. Stephens’ knowiadgeation, or

specifically alleged retaliatory actions to USOM. Id. Finally, it argues Dr. Irani has failed to

proffer evidence Defendants’ collective reasons for their actions weexua&. Id. at 67.
In its reply, Palmetto Health proffers an explanation for Dr. Stephens’daiuprovide

documents: her understanding Dr. Irani was already aware of the allegatibhachaccess t

any documents he needed regarding patiemet cBCF No. 168 at 6. It also explains the reasons

Dr. Irani’s January request for a grievance hearing was denied: thaamis fequest was lats
because Palmetto Health did not treat Dr. Martin Luther King, Jr. Dahalgday. Id. Palmetto
Healthalso argues all steps in the grievance policy were followskdit 45 (addressed in contex
of claim for contractual due process violatiéh).

Elements. To establish a retaliation claim under tdeDonnell Douglagurdenshifting
framework, Dr. Iranmust first establish a prima facie case by showing (1) he engaged ingulo|
activity, (2) his employer took adverse action(s) against him; and (3) d calasanship exists

between the protected activity and adverse actiof@3ter v. Univ. of Maryland-Eastern Shor

38 Under the heading “Retaliation,” Palmetto Health addresses Dr. Irani’s angtimat the post

hearing submission of ex parte documents to the Grievance Committee was improgerDAVhi

AY”J

—

tect

(42

Irani makes such an argument in his responsive brief, it does not appear to be in support of

retaliation claim.
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787 F.3d 243, 249 (4th Cir. 201%).If Dr. Irani meets this burden, the employer may proffe
legitimate, norretaliatory reason for its actions, shifting the burden back to Dr. Irani te pinev
legitimate reason offered was rihe true reason, but a pretext for discriminatitsh.at 250. |If
Dr. Irani meets this burden, a jury may draw an inference of retaliatony.imde (holdingNassar
did not modify the proof required under tiMcDonnell Douglasframework because thg
“framework has long demanded proof at the pretext stage that retaliation wesrachutse of a
challenged” retaliatory actiorfy.

An adverse action may support a retaliation claim only if it is “materially aelvetsich .
.. means it might well hawissuaded a reasonable worker from making or supporting a cha
discrimination.” E.g., Burlington N. & Sante Fe Ry. Co. v. Wh&d48 U.S. 53, 68 (2006
(addressing retaliation claims under Title VIBpyerLiberto, 786 F.3d at 281 (noting Sectio
1981 retaliation claims are subject to the same standards as Title VII retatiimns) (internal
guotation marks omitted). The adverse action need not, however, rise to the level of sse*
employment action” as required for a disparate treatmaim cLettieri v. Equant, Inc478 F.3d

640, 650 n. 2 (4th Cir. 2007) (acknowledging change in standard folloinitg).**

39 Dr. Irani’s arguments in opposition to summary judgment, most critically hisatians
argument, which depends solely on a temporal link, demonstrate that he is relyitgaem
shifting framework.

40 In light of the holding ifFosterand Dr. Irani’s reliance on the burdshifting framework, the
court need not decide whethidassar which required butor causation in light of Title VII's
statutory language, applies to a Section 1981 retaliatiom clai

41 palmetto Health argues this retaliation claim fails because Dr. Irani was fettedto an
adverseemploymenaction. ECF No. 139 at 4748. This argument rests on an incorrect le
standard despite citingenserGraf v. Chesapeake Employetss. Co, 616 F. App’x. 596, 598
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Discussion— USC-SOM’s Arguments. As explained above (Discussi@r), Dr. Irani’s
Title VIl claim is untimely and he has failed to proffer evidence sufficientppart a finding that
USG-SOM was his employer. The present claim, therefore, fails as teSC8C on both grounds
to the extent it relies on Title VII. Thabsence of evidence of an employment contract
precludes pursuit of this claim against USOM under Section 1981 to the extent based ¢
contract of employment.

Even if construed as resting on a remployment contract (e.g., a contract for edoct
Dr. Irani’s Section 1981 retaliation claim would fail on the merits as to-BO®1. This is becaust
Dr. Irani fails to argue or direct the court to any eviddd8€&SOMretaliated for activity protectec
under Section 1981. He, instead, expressly relies on his report to Dr. StephemgttoPéalth

employee, and her alleged subsequent retaliatory actions. ECF No. 148 at 64fféis po

evidence or argument that would support an inference his report to Dr. Stephensitednatit

report to USESOM or was otherwise passed on to USOM. Neither does he identify an
subsequent action by USEROM or its employees that was allegedly taken in retaliation for]
Irani’s report of Dr. Koon’s “Achmed” comments to Dr. Stephens. He, instead, oelidsee
actions he attributes to Dr. Stephens, her denial of a grievance and failure tte peapiested
documents as well as her (or possibly Palmetto Health’s) refusal to excdséalyisn requesting

a Grievance Committee hearing.

(4th Cir. 2015), which distinguishes between the standards applied to retaliation amateli
treatment claims.
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USGSOM is, therefag, entitled to summary judgment on Dr. Irani’s third cause of ag
both to the extent it rests on Title VII and to the extent it rests on Sectiorf2981.
Discussion— Palmetto Health’s Arguments. This cause of action fails to the extent
rests on Ti# VIl due to Dr. Irani’s failure to file a timely charg&eeDiscussion §. It fails on

the merits under both legal theories for reasons addressed below.

tion

t

Narrowed Allegations. Dr. Irani, for the most part, fails to respond to Palmetto Health’s

openirg arguments, including that some of the retaliatory actions alleged in the cdna@esn
not sufficiently adverse to support such a clafnte, instead, narrows his claim by relying of
single incident of protected activity, his January 3, 2012 alleged report to Dr. StelpdieDs. t
Koon was biased against him and had referred to Dr. Irani as “Achmed the siérrbte also
identifies three specific events, all of which occurred during January 2012, agoptalctions
that followed that report: (1) Dr. Stephens’ subsequent denial of his appeal (of threbee
Level Il remediation); (2) Dr. Stephens’ failure or refusal to provideiested documents; an
(3) Dr. Stephens’ (or Palmetto Health’s) refusal to excuse his one day dealagia fequst for
a Grievance Council hearing. ECF No. 148 at 64. By advancing this narrowed rotbfailiag
to address Palmetto Health’'s arguments as to other allegations,idaldeendons any claim g

other protected activity or retaliatory action as alleigetie Amended Complaint.

42 Dr. Irani’s argument that Dr. Koon retaliated against him for complaining todbeeditation
Counsefor Graduate Medical Education (“ACGME”) is not germane to the Titleavitl Section

1981 retaliation claims. These allegations are, instead, addressed betohisatenth cause of

action for First Amendment retaliation.

43 As noted above, Palmetto &th relies on an incorrect standard in making this claim. Howe
as discussed below, Dr. Irani’s namlaimed actions fail to satisfy the correct standard.
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Merits of Narrowed Claim — Not Materially Adverse. As narrowed, the allege
retaliatory actions fail to support a Section 1981 (or Title VII) retaliation claihis i$ because
an adverse action may support a retaliation ctaity if it is “materially adverse, which . . . meat
it might well have dissuaded a reasonable worker from making or supportihgrge cof
discrimination.” E.g., White 548 U.S. at 68 (2006).

As noted above, Palmetto Health argues in its opening(atieeit based on an incorre

standard) that a number of Dr. Irani’s alleged retaliatory actions @ésgipline that did not result

in termination) are insufficient to support a retaliation claim. Rather than resgoidthis
argument, Dr. Irani tiaes three new allegations of adverse actions: denial of a grievance,
to provide requested documents, and refusal to excuse a delay in filing a grievdrese
allegations are substantially less detrimental than any of the adverse adksw® in the
Amended Complaint. Dr. Irani offers no authority for the proposition that actions ofottjs
which essentially preserve the status quo, might well dissuade a reasonable fnmrke
complaining about a comment such as that allegedly made §obn.

Causation. As Palmetto Health argues, Dr. Irani must establishfdoutausation to
support his retaliation claimNassar 133 S. Ct. at 2528 (2013) (addressing Title VII clair
Foster, 787 F.3d at 252 (addressing proof undemMie®onnell Douglagramework). Dr. Irani’s
only argument as to causation is that the retaliatory actions followed seoiiafteport of the
“Achmed” comments to Dr. Stephens on January 3, 2012. The identified retaliationysa

occurred on January 11, 2012 (denial of Dr. Irani’'s grievance, ECF N8 4868), January 13
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2012 (denial of request for underlying complaints about TF375 incident, ECF N® at361)%
and on or about January 26, 2012 (refusal to accept Dr. Irani’s late request fevante
Committeehearing, Irani decl. 1 59, 60).

The timing of the incidents is close in time, which may support an inferencesHtm
for purposes of Dr. Iran’s prima facie caseeeg e.g, Clark Co. Sch. Dist. v. Breedeb32 U.S.
268, 273 (2001) (noting cases finding causation based on a temporal link require that the
“very close”). That said, any inference of causation that may arise from tpertdroonnection
in this case is quite weak given the absence of any evidence Dr. Stephens’ ativardeatal
actions regarding Dr. Irani were different before and after he complahdde “Achmed”

comments®

44 Dr. Irani asked for “a copy of all the original documents/complaintsétilegs against me

regarding Trauma F375 . . . so that | may understand the complaints against me and | cé
forward.” ECF No. 138 at 71. Dr. Stephens responded that Dr. Irani had “already seen the
specific to the trauma patient situation and should already kmbat they are[.]” After
summarizing those issues she stated “[r]ather than focusing on gathenimgetd®, your focus
should be on meeting the terms of your remediation plih.”

4 The evidence, instead, suggests her views and actions were consistentibefafter the
January 3, 2012 meeting. For example, Dr. Stephens had previously denied Dr. Ireva'scgr
of his August 15, 2011 remediation. She also expressed a lesavbeable view of Dr. Irani’s
progress in a November 30, 2011 email to Dr. Koon: “From what you've told me and m
unscientific assessment, it appears that lack of humility and maturityndeglying issues with
[Dr. Irani].” ECF No. 1369 at 47. On December 16, 2011, she responded to an email fro
Irani relating to the same grievance that the next step in the process was to com&dsb, not
her. ECF No. 13@ at 81. The underlying email from Dr. Irani requested the same docur
Dr. Irani later sought and did not receive from Dr. Stephens. She did not address this re
her December 16, 2011 response. Dr. Stephens’ subsequent denial of Dr. Irani’s grieftesate
to provide documents relating to TF375, as well as any papiayed in Palmetto Health’s refus
to accept Dr. Irani’s late request for a Grievance Committee hearing are cansitstéinese prior
actions.
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Assuming without deciding that the temporal link is enough to raise an inferen
causation for purposes of Dr. Irani’s prima facie case, thettan€e falls away in light of Palmett
Health’s uncontroverted evidence of legitimate reasons for each of thelgllegaliatory actions.
As to the failure to provide documents, Palmetto Health notes Dr. Stephens’ urtiegs{@s
expressed in her ceemporaneous email) that Dr. Irani had been told of the underlying cong
Dr. Stephens’ email also suggested Dr. Irani should be focused on his remedittgmthian
“gathering documents” and reiterated the intended legitimate purpose afiadore Palmetto
Health also notes Dr. Irani had access to relevant medical records if he needexhald
information.  Dr. Irani proffers no evidence that the reasons stated in Dr. Stey
contemporaneous email were not her true reasons for denying tlestreq

Similarly, Palmetto Health explains Dr. Irani’'s January request for a&roe Committee
hearing was denied as late because Palmetto Health does not observe a hdldayl@rtin
Luther King, Jr. Day. In her deposition, Dr. Stephens acknowledged that Human Resourte
extend a deadline for extenuating circumstanc&ephens dep. at 1-22P (indicating this could
be done if requested before the deadline passed). Dr. Irani proffers no ewttkgnais hearing
request (or argument for extension) was denied for any reason other than he missadlitie
and did not seek an extension before the deadline passed.

As to the denial of Dr. Irani’s grievance, the record reveals Dr. Stepherssigiated the
grievance by meeting with both Drsahi and Koon, and receiving additional written input frg
Dr. Irani. ECF No. 13® at 70 (Dr. Stephens’ notes of her meeting with Dr. Irani); ECF No.
10 at 36 (supplemental email and written explanation from Dr. Irani to Dr. Stephe@B)NB.
136-10 at 8 (Dr. Stephens’ notes of her meeting with Dr. Koon). After completing

investigation, she issued her decision stating she was upholding the decision. &hwanhdfien
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action like this is never simple, and | want to make it clear that our intent in initiatingnaica

remediation is to aid you in meeting academic expectations and to have yoleteogaqir

training.” ECF No. 136L0 at 16. Nothing in Dr. Stephens’ notes, letter denying the grievanc

any other evidence presented by anyypauggests her reasons for denial of the grievance
other than that she believed the remediation warrdfited.
V. Breach of Contract— Direct Beneficiary

Amended Complaint. Dr. Irani’s fourth cause of action (breach of contract) is asseg
againstUSG-SOM and Palmetto Health. This cause of action specifically identifies Dr'sIr
Resident Agreement of Appointment for the period July 1, 2011, to June 30, 2012 (“Re
Agreement”), as the operative contract and alleges it is an agreement bBmwvdemi and
Defendants USGOM and Palmetto Health. Am. Comfil53. Dr. Irani alleges this agreeme
incorporates two other documents by reference: the Policies, Procedures,nduRegalations
of Palmetto Health (“PH Policies”); and the Instituta and Program Requirements of t
ACGME as well as that entity’s duty hour requirements (collectively “MERequirements”).
Id. 1 54, 55.

Dr. Irani alleges the Entity Defendants breached their contractual adigatnder the
Resident Agreement dnincorporated PH Policies and ACGME Requirements in seven v
These include (a) terminating his employment prior to the end of the term wjitsbaause, (b

violating the GMEC'’s policies on academic remediation, (c) violating the GMp@isies for

46 palmetto Health appears to argue the absence of any reference to the “Achmed” sdmi
Dr. Stephens’ notes of her meetings with Drs. Irani and Koon is evidence the commerentsi
reported to her. ECF No. 168 at 13 (Palmetto Health reply); ECF Ne® 4880 & 13610 at 8
(Dr. Stephens’ contemporaneous typed notes). At this stage, the court miusDcré@ni’'s
declaration averment that he reported such comments to Dr. Ste@sshani decl.  53.
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dismissal of residents, (d) terminating his employment without due processrastged by the
Resident Agreement and GMEC policies, (e) requiring or permitting him to work imoexsess

of ACGME and GMEC limits, (f) failing to provide adequate supervision and insirycind (g)

violating GMEC policies on working environment which require, inter alia, an environmeent f

from harassment and conducive to education, in which residents may raise avel isss@s
without fear of intimidation and retatian. I1d. § 57.

Arguments for Summary Judgment. USG-SOM argues that it cannot be in breach
the Resident Agreement (or incorporated PH Policies and ACGME Requiremersigydd is

not a party to it. ECF No. 136 at 7. Palmetto Health concedes it is a party to the Res

of

dent

Agreement, but arguebdre has been no breach of that agreement because it is indisputable that

“the faculty and GMEC all had a good faith belief that Dr. Irani was failirdgtoonstrate, mee
or maintain satisfactory levels of performance.” ECF No-13@® 25 (citingConnerv. City of
Forest Acres560 S.E.2d 606, 611 (S.C. 2002) (where contract allows termination for cause
is “whether employer had a reasonable, good faith belief that suffcaest existed”)see also
id. at 27 (“There has never been a question that Palmetto Health had a reasonalfdethgoelcbf
that sufficient cause for Dr. Irani’s discharge[] existed.”). Anticigaf potential argument base
on Resident Manuals, Palmetto Health argues the Resident Manuals do nisediveontractual
duties and, even if they did, those duties were not breached. ECF No. 139-1 at 24 n.13.

Dr. Irani’'s Response. In response, Dr. Irani argues the Entity Defendants were

employers because both “have undertaken contractual obligations to comptilyendttcrediting

mandates and standards of the [ACGME].” ECF No. 148 &534 This argument rests on

statements in the separate Resident Manuals of Palmetto Health and #&0OW5DBepartment

of Orthopaedic Surgery (respectively “PH Resident Manual” &8ICSOM Resident Manual’
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and collectively “Resident Manuals”)d. at 35;see also idat 37, 38 (relying on Institutiond
Commitment to Graduate Medical Education (“Institutional Commitment”) found in Pldétes

Manual).*” Dr. Irani argues the Residektanuals impose contractual obligations because {

fail to include disclaimers in compliance with S.C. Code 8410. Id. at 36, 37 (also relying on

two additional documents for breach of contract claim based onghitg-beneficiary theory).

Dr. Irani also relies on an Orthopaedic Surgery Department Handbook (“Orthog

hey

eadic

Handbook”). Id. at 36, 37. The Orthopaedic Handbook states the Resident Program will adhere

to practices, policies and procedures of USTGM and Palmetto Health and incorporaa€&GME
standards. Dr. Irani argues cross references between the Orthopaedic Handbook ang
Resident Manual “creat[e] contractual obligations of both [Entity] Defendawtstply with each
other’s policies and procedures” including the incorporate GME Requirementsld. at 37, 38.
Thus, in addition to (or in lieu of) the three sources of contractual duties identiffezlAmtended
Complaint (Resident Agreement, PH Policies, and ACGME Requirements)abiridentifies
and seeks to rely on three additional sources through his response to summary judgm
Resident Manual, USC-SOM Resident Manual, and Orthopaedic Handbook).

Dr. Irani argues the various standards in these six documents, including intsp

the PF

ent (PH

ora

ACGME standards, were violatedseveral respectdd. at 38, 39. First, he argues a contractual

obligation to “ensure [an] appropriate learning environment” was breached Blyatde and

intimidating” environment in the USSOM Orthopaedic Surgery Department, which incluc

47 This one page document is signed by four representatives of Palmetto Healthuadesing

statement committing to conduct its physician tranifprograms in compliance with’
requirements of the ACGME and certain other institutions or entities. ECF No. 1%6-6 at
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“bullying and hazing.” Id. at 38. He specifically identifies the assignment of the article on
swimming with sharks, the “feeding frenzy” in the December 5, 2011 facultyingeand “Dr.
Koon'’s outrageous racial slurs and sarcastic, biting emails” to Dr. Baniidence of this breach.
Id. at 398

Second, Dr. Irani argues there was no good faith effort at academic remedihtetr39.
He points to the Entity Defendants’ failure to fully investigate alleged idaties, including a
refusal to consider his explanations, as evidence of these breaches. Ristrangues that, once
he “got on Dr. Koon’s bad side,” his missteps were looked at as “grounds for disntlssatiran
teachable moments.Id.

Finally, Dr. Irani argues Defendants breachedtiaztual duties by failing to provide due
process.ld. As to this alleged breach, he refers to the “Department’s deliberate distirtive
facts and demonstrable misrepresentations to the GMEC and [G]rievance [@efrend the
posthearing, ex pagt submissionsld. (also incorporating separate due process arguments made
jointly as to contractual and constitutional claims)

USC-SOM Reply. On reply, USESOM notes Dr. Irani does not respond to USGM'’s
argument it is not a party to the Residentégnent, but instead advances a jeimiployer theory
based on “handbooks and manuals that reference[] one another.” ECF No. 170 at30MSC
characterizes Dr. Irani’s theory as “amorphous” and “novel,” and noted tkdhbt alleged in

the Amended Complaint.Td. (also arguing theory is “not supported by South Carolina law”)

48 Under his separate thiqgharty beneficiary claim, Dr. Irani cites his expert’s report for the general
proposition Defendants failed to provide an environment conducive to resident le&GIRdNO.
148 at 42 (citing expert report in its entirety).
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Palmetto Health Reply. In its reply, Palmetto Health points to evidence Dr. Irani v
heard in either written or oral form as to each remediation, either prior totiostfiremediation
or in the remediation process, and was afforded all steps in the grievaoesgxthat were timely
sought. ECF No. 168 at® It also points to substantial evidence Palmetto Health and Pro
faculty made good faith efforts at remedatincluding by providing feedback during regular
scheduled meetings and documenting Dr. Irani’'s progress, which included providing
favorable commentsld. at 45.

As to the poshearing, ex parte submissions, Palmetto Health notes Dr. Iranitgpl®a
references during the Grievance Committee hearing to physicians, includinGu®r who
supported him. ECF No. 168 at 14. It characterizes the Grievance Committee's fequ
additional poshearing submissions as an action taken “out of an abundance of fairness
Irani.” Id. (citing the affidavit of Gwen Hill who averred “the [G]rievance [Clommittedicated
that Dr. Irani had discussed the support of several physicians, including Dr. Guy, atieritog
fully assess the issues, theyulalike additional informatioAncluding statements from Voss ar
Guy.” (ECF No. 168 at 23)). Palmetto Health also notes Dr. Irani was offered and acceptg
opportunity to make his own pelsearing submission to the Grievance Committde(citing Hill
aff. 11 7, 8; Hearn&ani email exchange (ECF No. 188at 23)).4°

Discussion—- USC-SOM Arguments. For reasons explained above (Discussion § 1),

indisputable that USGOM is not a party to the Resident Agreement. It follows that-S6®I

49 As in its opening brief, Palmetto Health also denies it owes Dr. Irani coratalctiies arising
from documents other than the Resident Agreement. ECF No. 168 at 3 n.3 (arguiagiDmaly
not rely on affiliation agreements that were not relied on in the Amended Corypthiat 4 n.4
(stating it “does not admit that any of its policies create a contract”).
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cannot be found liable for breach of this agreement, including based on terms incorporate
other documents. Dr. Irani’s other arguments suggesting a contractuansaii with USC
SOM are unavailing for reasons explained below.

The first difficulty with Dr. Irani’'s arguments is they substantially expand the theg
predicted by his extensive and detailed Amended Complaint. The fourth causemfthetclaim
at issue here, expressly relies on the Resident Agreement and terms from tbécked &nd
ACGME Requirements, which Dr. Irani alleges are incorporated into the Regigezgment.
This cause of action does not mention or even allude to any other basis for the ctatmac
Thus, it fails to give fair notice he will rely on the PH ResitManual, the USGOM Resident
Manual, or the Orthopaedic Handbook in support of his contract éfaim.

Dr. Irani’s legal arguments for reliance on these documents are, in any @vavdiling.
Dr. Iraniargues the Resident Manuals impose contractual duties on Defendants because

not contain disclaimers meeting the requirements of S.C. Code8Mih1110. SeeECF No.

148 at 37 (citing S.C. Code An8.41-1-110;Anthony v. Atlantic Group900 F. Supp. 2d 455

(D.S.C. 2012)). Section 41-110 provides that a “handbook, personnel manual, . . . or ¢
document issued by an employer . . ., shall not create an express or implied coetnpbbpient
if it is conspicuously disclaimed.” Id. (providing specific requirements for conspicuo

disclaimers). Thus, this section provides a safe harbor from the judimiedyed “handbook

%0 These documents are not, in fact, mentioned at any point in the Amended Complaint.
there is one reference to an otherwise unidentified “resident handbook,” that refesiates to
the definition of “business day” for purposes of calculating grievance deadlihas, ifTdoes not
give notice Dr. Irani will rely on the Resident Manuals in support of his corieiot. Amended
Complaint{ 25.
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exception” to South Carolina’s-atill employment doctrine.See, e.g Smalls v. Springs Indus

Inc., 357 S.E.2d 452 (S.C. 1987) (recognizing exception that allowdl @mployees, under som

circumstances, to rely on affirmative assurances of progressive discgtlioetsn an employee

handbook). Section 41-110 does not support reliance on a handboakdatean employment
relationship in the first instance. Neither does the underlying case law dathie speak tg

enforcement of promises in n@mployment handbooks, such as student handbooks.

[1°)

Thus,

neither Section 41-110 nor related case law support imposition of contractual duties (or employer

status) on USESOM based on the content of any of the documents on which Dr. Irani nowte

For these reasons, the court finds USOM is entitled to summary judgment on Dr. Iranf’s

direct contract theory.

Discussion— Palmetto Health’'s Arguments. As noted above, Palmetto Health does
contest the existence of contractual dusiesing from the Resident Agreemetitdoes, however
deny that it owes Dr. Irani contractual duties arising from other documents antk dbjé&r.

Irani’s belated identification of documents not referenced under this caus®nfasch source o

1 Dr. Irani’s legal argument expands the handbook theory adop8datis v. Springs Indui
seveal ways. First, it applies the handbook theory to an individual who has a wnitfgoyenent
contract allowing termination for just cause. Second, it imposes contractuas dhatyond

lies.

not

f

promises of progressive discipline. Third, it reaches beyond the handbook itself to impese dut

based on thirgbarty standards referenced in the handbook. Fourth, as teS@8Cit applies the
theory to a student handbook (and student rather than employee). As to Palmetto Healts i

t appl

the theory in a hybrid emplogestudent setting. Dr. Irani has not directed the court to authority in

support of expansion of the handbook theory in any of these respects. Available authgesyssu

South Carolina would not follow this approackee Hessenthaler v. T@ounty Sisér Help, Inc,
616 S.E.2d 694, 6989 (S.C. 2003) (holding nediscrimination policy in employee handbook d

id

not support breach of contract claim because it did not create an expebitiemployment was
guaranteed for any specific duration or a paléic process must be followed before employee
could be terminated; also noting that, to be enforceable, policy statements in handbsbke'm

definitive in nature, promising specific treatment in specific situations”).
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contractual duties. Palmetto Health also argues there has been no breachefedgahtractua
duty, even if duties might be imported from other documents. Each of these argumezits

founded.

For reasons explained above as to US0M’s motion, Dr. Irani may not rely on the

Resident Manuals or Orthopaedic Handbook in support of his contract claim: (1) the Am
Complaint does not identify these documents as a source of contractual duties; Sodtl2
Carolina law does not support extension of the “handbook” theory to allow reliance on
documents under the circumstances of this eadéven if these documents could letied on as
a source of contractual duties, Dr. Irani’s claim would fail for reasonsiagglaelow?®
Promise of Environment Conducive to Learning. Palmetto Health characterizes D

Irani’s arguments regarding the duty to provide an environment carediaciearning, specifically

S

ended

)

these

=

his allegations of bullying and intimidation, as an argument Palmetto Health violated its

harassment policy. ECF No. 168 af*7.It argues no such claim is available because

2 The court assumes one exceptiorire latter basis for limiting this claim. Specifically, the
court assumes without deciding that Palmetto Health’s written grieymacedures could suppor

a handboolbased contract claim if the source of those procedures was properly identified

the

—+

int

Amended Complaint. Such a claim would, however, be limited to the specific agsuranc

contained in the written grievance procedures. As explained below (“Profrilaee Process”),
Dr. Irani’'s contractual due process arguments are not so limited.

53 Paimetto Health’s opening brief focuses on what should be the central issue underrthet ¢

claim: whether Palmetto Health had a good faith belief that it had just cause tcaterin
Irani’'s employment. Dr. Irani fails to address this issue in Isisaese, instead focusing on thr
asserted “promises” of (1) an environment conducive to learning; (2) godd efifdtrts at
remediation; and (3) procedural due process.

% The Resident Agreement’s only reference to harassment is as followsmetRal-alth
provides a work environment free from sexual and other forms of harassment and ipiiheis
any House Officer guilty of committing such conduct. (See Harassment)Polie@F No. 136
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harassment policy required any form of harassment be reported to a supervisoHomntan
Resources Department (“HR”) and Dr. Irani made no such complaint to Dr. Koon ofdHR
(citing ECF No. 155-6 at 20 (Harassment Provisions of PH Resident Manual)).

This argument is not entirely persuasive given that Dr. Koon was the allmgeed sf the
harassment and Dr. Irani claims he reported Dr. Koon’s biased treatmentcdmié®’ comments

to Dr. Stephens in January 2012. While Dr. Stephens was not Dr. Irani’s direct supesive

R.

might reasonably havieeen perceived as an appropriate person to whom to make a complaint

given her role in the Program. Thus, the court will assume for purposes ofdéistiuat this
aspect of Dr. Irani’s breach of contract claim is not barred by a fadyeoperly repdrconcerns
to the right person or department.

Dr. Irani’s claim of breach of this promise, nonetheless, fails for much the sas@rhis
hostile environment claim fails: the frequency and context of the actionsich this claim
depends do not support an inference that he was subjected to a hostile environment or de
an appropriate learning environment based on any conduct prohibited by the Residemtefg
or any aspect of the Harassment Policy that might be read into the Residesrngr

The specific events Dr. Irani identifies in his responsive brief as supportggréach
include the assignment of the article on swimming with sharks, Dr. Koon’s negsgpense to

Dr. Irani’'s November 3, 2011 or other emails, and the faculfytsstions and comments durir

5 at 161 14. The Harassment Policy is found in the Palmetto Health Resident Manuabhiitpr,
“verbal or physical” harassment “relating to a person’s race, color, age, melggader, sex
disability or national origin” that "unreasonably interfere[s] with the pessaoTk or create[s] ar
intimidating work enronment.” ECF No. 15% at 20. A heading at the top of this page stz
nothing in the policy creates a contract right. Similarly, the first page of thdeRedManual
states, albeit in a footnote, that “Nothing in the policies contained in this Manudislcalhstrued
to constitute a contract[.]” ECF No. 155-6 at 3.
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the December 5, 2011 faculty meeting. These, however, are just the sort of-$acidiyt
interactions that are beyond the scope of judicial reviegeDiscussion 8I.B. (discussing=wing,

474 U.S. at 225 (applying deferential standard of review for academic decisions to dgs
challenge)Halpern 669 F.3d at 4684 (applying deferential standard to disability discriminat
claim); Nigro, 492 F. App’x at 36Qapplying deferential standard to Title VII claim)Moreover,
it is notable that Dr. Irani’s eoesident, Dr. Goodno, described the Residency Program as
tough on all residents and testified he was called into a faculty meetierg Wb faced toug}
guestions including whether he wished to continue in the program. Drs. Goodno and Ko

indicated the swimming with sharks article was assigned to a junior residenyeaach

Promise of Good Faith Efforts at Remediation. As to the second alleged breach, Dr.

Irani argues there “was no bona fide effort at academic remediation to enable [fumgessfully
complete the program” because “[tlhere was never any effort to verify or validaigeck
problems with [his] performance, and the department’s leadership refused to cOmsidani’s
side of the story or explanation of the events in question.” ECF No. 148 at 39. Instead, ¢
“got on Dr. Koon'’s bad side, the department began to look for missteps by Drslgouads for
his dismissal rather than as teachable moments to help his devel@snagpitysician.’1d.

This alleged breach, like the alleged failure to provide an environment conduc
resident education, rests on ACGME requirements Dr. Irani argues are iatedporto the

Resident Agreement. The particular duty he would read in is, moreover, not detattig to the

remediation process itself. Rather, it relates to whether he should havedweeihgn remediation,.

Even if the claimed duty (to make reasonable efforts to validate complaintslinmgl
hearing the residergt’side) may be read into the Resident Agreement, it would not support a

here because Dr. Irani has failed to proffer evidence Palmetto Healthdaeaghsuch duty. Thg
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record establishes that the faculty affirmatively sought Dr. kargrsion ofevents as to most

incidents giving rise to remediation and did not prevent him from presentirgideigs to any
incident. The only instance in which Dr. Irani’s side was not elicited prioréc@nmendation
for remediation relates to his involvement in the care of TF375. This incident areséhaf
faculty voted to recommend Level Il remediation (based on other incidents)efmc lthe

memorandum of record recommending this remediation was finalzegd.Koon first aff.| 22;

Walsh aff. 1 1819; Irani decly 45. Ultimately, Dr. Irani was able to present his version of all

events, including the TF375 incident, during the remediation process and multiple dévels

grievance proceedings.
In any event, Dr. Irani has not directed the court to any contractual or otierity
supporting the existence of any specific duty that was breached. He, insteatigasksrt to

second guess (or allow a jury to second guess) what are inherently acdeeisians®

5 Wwith regard to TF375, Dr. Irani was informed by Dr. Walsh on December 9, 2011, the
his suspension, that the matter was being investigated and Dr Walsh wanted| tsidgs.drani

day of

decl.§45. Dr. Irani apparently prepared a written memorandum describing his versioseof the
events shortly thereafter but did not present it to anyone until January 4, 2012, whenth® gent i
Dr. Stephens. ECF No. 13at 86, 87. Dr. Irani does not suggest he was prevented from offering

his version of events at an earlier time, only that his side was not affirgageght as to this
particular incident.

6 Dr. Irani does not and cannot argue that the faculty and GMEC were obligatespo lzsis

version of events. Such an argument would ignore the deferential standard appliedv@frevie

academic decisions involving students (discussed above) as well as standared &p
employment decisions in the academic fielBee Smith v. Uniaf N.C, 632 F.2d 316, 3486

(4th Cir. 1980) (noting “decisional dilemma” universeggnployment cases present due to cou
reluctance to “interfere with the subjective and scholarly judgments whiclmasked” and
noting courts, consequently, limit their review to whether “appointment or promotiodemas

Dli

It's

because of a discriminatory reasonl).would also ignore the standard applied to employment

decisions outside the academic setting, which consider “the perception of iSierdeaker . . .
nat the selfassessment of the plaintiff3ege.g, Evans, 80 F.3d at 960-61.
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Promise of Due ProcessDr. Irani also argues Defendants breached contractual promises

of due process. In his initial discussion of alleged due process violations, which combines

contractual and constitutional arguments, Dr. Irani identifies two gecatiegories of breach: (1
distortions and misrepresentations of facts to the GMEC and Grievance Comamtt€2) post
hearing, ex parte submissions to the Grievance Committee. ECF No. 148lath39 contract
specific discussion, he identifies four additional concerns: (&hlefithe GMEC acted as a rubb
stamp for faculty recommendations; (2) the absence of certain procedural pnstéetg., pre
deprivation hearing and right to counsel), (3) defects in some protections tharoxeded (e.g.,

conflict of interest inhamt in providing assistance through an HR employee), and (4) prok

o

lems

he encountered in pursuing his grievances (e.g., Dr. Stephens’ failure to providste@que

documents, his missed deadline due to the policy’s failure to explain what constihiisiess
day, and faculty discouragement of his pursuit of one or more grievahdes)4351. Nowhere

in either discussion does he identify any specific contractual promise of a dusspsteg or

protection that was breached. Neither does he citeeg@ay duthority in support of his theory that

the alleged deficiencies (individually or collectively) constitute a breaehcohtractual promise

of due process. In any event, as explained below, the record demonstratasi Dradrafforded

whatever process was due.

Grievance Procedure— Missed Deadline. In addition to having access to the written

procedure, Dr. Irani was repeatedly informed of his grievance rights and how tedtocine
next step in the process. He identifies only one instance in which he waweidaib proceed
to the next level despite a request to do so. That request, for a Grievance €erneaiting as to

his December 2011 Level lll remediation (suspension), was denied becausanDfailed to

request a hearing withithe time allowed by the grievance procedure. Dr. Irani points tp an
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arguably reasonable explanation for his late request, his erroneous assubnpMartin Luther
King Jr. Day was not a business day. He also points to possible ambiguity as to whattesn
a business day (the failure to list recognized holiddys)d a provision that might have allowed
Palmetto Health to excuse his error. He does not, however, point to any provision eviduecgr
procedure that was violated by enforcing the tiracs written and declining to waive the latenéss
of his request. Neither does he point to any legal authority for his apparenteptkatistrict

enforcement of a grievance deadline violates a contractual promise of due.process

Alleged Discouragement.Dr. Irani also suggests interference with his contractual rights

because Dr. Walsh twice made comments that may have discouragednbfrdm pursuing
grievances? Neither comment included any form of threapogcludedDr. Irani from pursuing
his grievances, even though he elected not to pursue the first of the twamgedeyond the third

step. (He was not deterred from proceeding by the second comment.) Dr. Iranitgaeiat

U

57 palmetto Health proffers uncontroverted evidence that it observed only fiveysplidsdch did
not include Dr. Martin Luther King, Jr. Day. Dr. Irani points to no actipRPalmetto Health that
led him to believe otherwise.

8 Dr. Irani argues Dr. Walsh discouraged him from pursuing his first grievantiee(éfugust
15, 2011 remediation) to the fourth step by stating they were both busy surgeons atgiiev
proceeding®nly got in the way of their workld. at 46 (citing Irani declf 21). Dr. Walsh also
staed he was “not going to tell [Dr. Irani] what to do[.]Jld. Although Dr. Irani did not pursue

this grievance to the fourth step, he did pursue it to the third step, one step beyond Bs Wals

level (and after his comments).

Dr. Irani also argues Dr. Walsh sought to discourage his grievance of his secondisaspe
and ultimate dismissal by stating there was no way the GMEC or Grievanuaiee would
rule aginst the Orthopaedic Surgery Department and encouraging him to “levdignity.”

Id. at 47 (citing Irani decl 71). Dr. Irani pursued this appeal through the fifth step despite Dr.

Walsh’'s comment.
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contractual provision breached by the comments or any authority in support of theepsaain
comments may breach an express or implied term of the Resident Agreement.

Alleged Bias. Dr. Irani also suggests he was denied due process because Dr. Steph
biased against him. He does not, however, point to any contractual or other authdhty

premise that due process requires review at the third level of thetépeprocess by a neutr

party with no prior knowledge of the matter being grieved. To the contrary, the cortséepsa

make it highly likely th&Dr. Stephens, the DIO, would be aware of the circumstances and inv
in the process being grieved and, consequently, could well have formed an opinion of theyp
of the remediation before her involvement in the grievance process.

Missing Protedions. A number of Dr. Irani’'s arguments rely on the absence of ce
protections (e.g., aright to be heard before the GMEC votes, or the right to couns@retvaece
Committee hearing). These arguments suggest disagreement with the terrafiedeldecontract.
They do not suggest a breach of any contractual promise.

Alleged Misrepresentations. Dr. Irani also challenges the veracity of statements I
Koon and Walsh made during the Grievance Committee hearing. The hearing itseliégiuu
the opportunity to challenge the truthfulness or accuracy of these statementdinghddy
guestioning Drs. Koon and Walsh, an opportunity he declined, and by presenting hi

testimony and supporting documents, an opportunity he fully exercised.

Ex Parte Submissions. Finally, Dr. Irani challenges the pedsearing submission of

summary statements by® Koon, Walsh, Guy and Voss, which he maintains violated due prg
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because he was not afforded an opportunity to respond. ECF No. 148°afrBé.grievance
procedures are silent as to whether the Grievance Committee may requestadtbcoments
or how such a request should be handled. Thus, the ex parte submission did not violate any

term of the contract.

Even if some term to the contrary might be implied, it was waived under the fahts of

expres

case. This is, first, because Dr. Iranigatedly asked the Grievance Committee to go beyond the

hearing record to inquire as to various incidents and his general performangeg Heans. at

76, 85, 112, 116. Despite suggesting the Grievance Committee seek additional informat

on, Dr

Irani newer requested an opportunity to respond to what it might learn from other sourcesd, Inste

he stated at least twice that he would “stand by” whatever the Committee was tatdsbyiites

he suggested they consuld. at 85, 116.

Second, Dr. Irani wasiimself, provided an opportunity to submit additional materials to

the Grievance Committee. He accepted the opportunity without questioning whetfeciilty

was being given a corresponding opportunity or raising a concern as to whigtbeside would

be given an opportunity to respond to any gasring submissions by the other. In light of these

circumstances, Dr. Irani has waived any objection to the post-hearingtesylamissions.

Constitutional Procedural Due Process RequirementsAs noted above, for purposes of

this order the court assumes without deciding that the Resident Agreement irteorpora

0 Drs. Walsh and Koon prepared a summarywest mostly duplicative of testimony present
during the hearing. For purposes of this order, the court assumes this sunas@ngsented tq
the Grievance Committee. The Grievance Committee was also provided statemenstsvnsb
and Guy, both of which supported dismissal.
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constitutional due process requiremefitsThis favorable assumption does not, however, aid
Irani as the procegmovided did not violate constitutional standards.

The Residency Program is an academic program and Dr. Irani’s disméssbhsed on &
failure to meet academic standards. Academic dismissals meet constitiuindatds so long a
(1) the student is fully informed of the faculty’s dissatisfaction with his pssyr(2) the student i

notified of the dangerous consequences that such deficiencies pose to his continued en

and (3) the ultimate decision is “careful and deliberat®@dard of Curators of Univ. of Mo. V.

Dr.

1S =4

[92]

[92)

ollment

Horowitz, 435 U.S. 78. 85 (1978) (applying standard to dismissal of medical student on academic

grounds). Academic dismissals do not require even a formal hearing, much |égsetlod
protections (e.g., right to examine evidence and confront witnesses) typicatialjpdhceedings.
Id.

There is no question Dr. Irani was fully and repeatedly informed of the facy
dissatisfaction with his progress and the risk of dismissal. By the time of thea@@€ommittee
hearing, he had, in fact, been dismissed from the Program. What Dr. Irani clslienge
collective and consistent judgment of the faculty and GMEC that he should be disandsthe
decisions of the Grievance Committee and Palmetto Health’'s CEO upholding hisdisniie

was, howeverafforded more process th&torowitz requires because he was afforded a fort

hearing before a Grievance Committee comprised of faculty and residentsther departments.

See infraDiscussion 8VIlI (discussing constitutional claim). Thus, even if constitutional ¢

0 Dr. Irani incorporates his constitutional due process arguments into his argumentsio
process aspect his contract claim.
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process requirements are read into the Resident Agreement, the resultinge pvaami not
breached.
V. Breach of Contract— Third -Party Beneficiary of ACGME Standards

Amended Complaint. The fifth cause of action alleges breach of contract based
third-party beneficiary theory and is asserted against both Entity DefendarfisNd=@9 11 61
63. Dr. Irani alleges “Palmetto Health and USOM applied for and received accreditation frg
the ACGME for the Program” and, “[i]n receiviragcreditation,” these Defendants “agreed

comply with certain practices, policies, and procedures including the AC&GMEtitutional

Requirements and . . . Common Program Requiremeldsf63. He alleges “[tlhese standards

for accreditation amourib a contract between Defendants Palmetto Health/BO®! and the
ACGME” and that, as a resident, he was an intended-plairty beneficiary of this contractd.
19 63, 64.

Dr. Irani alleges that the Entity Defendants breached the alleged cartdduis rights as

on a

m

third-party beneficiary through six failuretd. § 65. These failures include failing to (a) provide

an education that facilitates residents’ professional, ethical, and pedswesbpment; (b) inform

residents of and adhere to estdi#@d educational and clinical practices, policies and procedures;

(c) provide fair, reasonable, and readily available written institutjpoladies and procedures fa
grievances and due process and failing to minimize conflicts of interest dicadionof academic
or disciplinary matters; (d) follow ACGME duty hour requirements; (e) provideqgaate
supervision of residents; and (f) provide an educational and work environment in which re
may raise and resolve issues without fear of intimidatiaetatiation. Id.

Arguments for Summary Judgment. USG-SOM argues it cannot be liable on this cla|

because there is no evidence it was a party to any contract or agreement with AEGMELo.
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136-1 at 8. It also argues there was no breach becauBedtpem never lost its accreditatidd.
(also noting that the ACGME considered Dr. Irani’s allegations regardinggmapliance but
rejected them as without merit, citing Koon first aff. § 36, Walsh aff. § 33, Thomdsxafs).

Finally, USGSOM argues that accreditation standards are nobgepibasis for any contrac

based claim. ECF No. 13bat 9 n. 4 (citingCastrillon v. St. Vincent Hosp. and Health Care

Center, Inc. 51 F. Supp. 3d 828, 843 (S.D. Ind. 2014) (rejecting resident’'s thpdrty

beneficiary claim based on sponsoring itlmgibn’s alleged failure to comply with ACGME

standards)).

Palmetto Health argues that the statute of frauds precludes enforcement degey
contract between it and the ACGME because the agreement spans a period in excessaof
and there is neigned writing. ECF No. 139 at 28 (relying on S.C. Code Ann. §320 (2012)).

It also argues accreditation standards do not constitute a coidralsext, Palmetto Health argue

the ACGME'’s failure to find a breach or to remove accreditatiodlydes any finding of breach.

Id. Finally, Palmetto Health argues that, even if there was a breach, Dr. Irani wastam
incidental rather than an intended beneficiary and, consequently, may not seek damtuge
breach.Id. at 2831.

Dr. Irani’s Response Dr. Irani does not address Defendants’ arguments. Most critic
he does not address arguments Defendants (1) were not in a contractual retatigthsthe
ACGME and (2) even if the relationship with ACGME were deemed a contracs, wasrno
breach because the Program never lost accreditation.

He, instead, advances a new argument that he is gotitgl beneficiary of “one or mor

agreementbetween Palmetto Health and the USOMto abide by the ACGME accreditation

guidelines.” ECF No. 148 at 39 (emphasis added). Dr. Irani identifies thevifod two
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agreements as supporting this claim: an Affiliation Agreement betweerS@BCand Palmettd
Health (“Affiliation Agreement”); and a Program Letter of Agreement betwedméto Heah
and the University Specialty Clinics, Department of Orthopaedic SurgebA(). ECF No. 148

at 4042.

The Affiliation Agreement states the two entities will collaborate to ensure “Ralme

Health’s graduate medical education programs operatean campliance with regulatory an

accreditation standards.” Affiliation Agreement § 6.6. The PLA statesagdoal experiences

“will be provided in a manner consistent with the applicable [ACGME] requireamant other
federal, state and local laws)es and regulations.” PLA at 2, ECF No. 153-4 at 3.
Discussion. Dr. Irani’s failure to address Defendants’ arguments is a concession (

claim based on contracts or contractual obligations flowing between either Defemdathe

&N

f any

ACGME. Any direct eliance on ACGME standards would fail in any event for reasons explained

in Castrillon:

[S]tandards that ACGME has established for all of its accredited institutioase

akin to regulations established by an administrative body, rather than actontr
governing a relationship between two entities. If [the sponsoring institutids] fai
to substantially comply with ACGME’s requirements, ACGME can revoke its
accreditation; that would not be a “breach” of any “contract” by [the spagsori
institution], but rather a decision by ACGME, as a regulatory institution, that [the
residency program] is no longer entitled to accreditation. In other words, Dr.
Castrillon has produced nothing that demonstrates that [the sponsoring institution]
promised ACGME that it would follow its requirements. Rather, it has produced a
set of regulations that ACGME requires [sponsoring institution] to folfojt
wishes to retain accreditationCf. Chicago School of Automatic Transmissions,
Inc. v. Accreditation Alliance of Career Schools & CollegesF.3d 447, 449 (7th

Cir. 1994) (“[A]ccrediting bodies are not engaged in commercial transactions for
which statdaw contract principles are natural matches. The ‘contract’ the School
wants to enforce is not a bargaidied exchange but a set of rules developed by an
entity with many of the attributes of an administrative agency.”).

Castrillon, 51 F. Supp. 3d at 842-43) (emphasis in original).
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Dr. Irani’'s new argument, that he is a thpdrty beneficiary of the Affiliation Ageement
and PLA, fails because it is not fairly predicted by the Amended Complaint, wpodssly relies
on thirdparty beneficiary rights arising out of a contract or contréesveen the Entity
Defendants and the ACGMEot on contracts between the Entity Defendants themselves.

Affiliation Agreement and PLA are not, in fact, mentioned at any point in the Ameratag|&int.

The

Even if not barred for this reason, the new argument would fail because the nature of the

promises between the Entity Defendants does not give rise to an infereneatseaid intended

third-party beneficiaries rather than incidental beneficiaries of these agreementsrad geany
promises relating to ACGME standards in particulaee Johnson v. Sam English Grading,,Ir
772 S.E.2d 544, 552 (S.C. Ct. App. 2015) (stating third party may enforce contract if thetc

is “intended to create a direct, rather than an incidental or consequential, bteseih third

pntrac

party”). Critically, Dr. Irani fails to cite a singlease holding that agreements of a similar nature

(agreements between entities engaged in joint educational efforts) mayob=eerdy students

under a thirdsarty beneficiary theory.

The court finds both Defendants are entitled to summary judgment on these grou
need not, therefore, reach Defendants’ additional arguments for summarypidgeiading that
there was no breach given the Program never lost accreditation and the ACGME found n
to Dr. Irani’'s multifaceted complaint.

VI. Wrongful Discharge in Violation of Public Policy

Amended Complaint. The sixth cause of action for wrongful discharge in violation
public policy is asserted against USOM and Palmetto Health. ECF No. 49 1769 Both

Entity Defendants moved for summggudgment on this claim.
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Dr. Irani responded by “conced[ing] that the recent cas€wfningham v. Anderso

County, 778 S.E.2d 884 (S.C. 2015), appears to preclude” this claim and his counsel “has

determined that this cause of action is no longer viable.” ECF. No. 148 at 68 (stat

ng he

“withdraws [this] cause of action”).In light of the pendency of motions for summary judgment,

the court treats Dr. Irani’s “withdraw][al]” of this claim as a concessionrkshiets Palmetto Healt

)

and USGSOM are entled to summary judgment on this cause of action and grants both Entity

Defendants’ motions as to this claim.
VII.  Tortious Interference with Contract (Employment Contract with Palmetto Health)
Amended Complaint. The seventh cause of action for tortionigrference with contrac

is asserted against both Drs. Koon and Walsh. ECF No. 4988 78is asserted in the alternati

to Dr. Irani’s claim for breach of contract against USOM and, consequently, rests on

allegations these Defendants interéevath Dr. Irani’s contract with Palmetto Health.
Both Individual Defendants moved for summary judgment on this claim. They

multiple arguments including the following: (1) Dr. Irani cannot establish higrami with

t

e

raise

Palmetto Health was breached) Drs. Koon and Walsh'’s alleged actions were privileged as the

exercise of legal responsibilities pursuant to contractual agreements imisttediealth; and (3
the claim is barred by the South Carolina Tort Claims Act, S.C. €48&8-10et. seq.ECF No.
13741 at 59.

In response, Dr. Irani explains this cause of action “was added as an afetinabry to
[his] direct breach of contract claims” based on “USOM’s argument that there was no privi

of contract between USSGOM and Plaintiff.” ECF No. 148 at 67, 68. Based on his view

“discovery in this case solidified Defendant USOM'’s contractual obligations to Plaintiff,” Dr.

Irani concludes that this tortious interference claim “appears to be somewk&igus at this
95

ty

that




point.” Id. at 68. Dr. Irani neither expressly concedes this claim nor offers any oppositian

arguments for summary judgment.

By failing to offer opposing arguments, Dr. Irani has waived or abandoned this Sain.

Eady v. Violia Transp. Services, In609 F. Supp. 2d 540, 560-61 (D.S.C. 2009) (“The failurg

a party to address an issue raised in summary judgment may be considereceraowa

abandonment of the relevant cause of action.”). The claim would falil, in any evetfig dlxsence
of evidence of a breach by Palmeltealth. SeeDiscussion V. The court, therefore, grant
Drs. Koon and Walsh’s motion for summary judgment on this cause of action.
VIIl.  Section 1983 Procedural Due Process Violation

Amended Complaint. The eighth cause of action seeks reliefamdl2 U.S.C8 1983

(“Section 1983”) for alleged violation of Dr. Irani’s constitutional right to pchaal due process.

[2)

—

\1”4
o
=4

\Y

ECF No. 49 11 899. Although initially asserted against both Individual Defendants, it how

proceeds solely against Dr. Koo8eeECF No. 95 at 2, 6, 7 (dismissing claim to extent asse
against Dr. Walsh).

Dr. Irani alleges he “had a constitutionally protected property interest inngedt
employment as a resident of the Program, in light of his employment Agreantethe writen
policies and procedures of the GMEC, . . . absent sufficient cause for teomihBCF No. 49 1
90 (also alleging a property interest in graduating and obtaining credeatidlecome an
orthopaedic surgeon). He also alleges he “had a constituyigmatected liberty interest in hi
good name, reputation, honor, and integrity in his chosen professional career asiarphyd.
1 91. Dr. Irani alleges Defendants have publicly disclosed or he will beddocdisclose the
reasons for his termination in future applications for licenses, employmentaamdgrand that

his abrupt removal creates a harmful professional stigchd192, 93.
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Dr. Irani alleges that the process provided was defective in sixteen respeete defects
include (a) failing to provide notice of the charges or a hearing befonentdion; (b) failing to
provide adequate notice termination was beogsidered as a disciplinary action; (c) refusing
allow representation by counsel during the grievance process or hearirgjugihg to allow him

to review all relevant files and evidence being used against him; (e) failimgovide the

opportunity to appear in person and be heard before the GMEC; (f) failing to allow cross

examination and confrontation of withesses at the GMEC meeting prior to his tésmioa
meaningful opportunity for the same at the gestination grievance hearing; (g) fag to allow
discovery prior to termination; (h) failing to provide the right to compel witnesdestity on his
behalf; (i) failing to assure witnesses they would not be subject to retali@tiotestifying
truthfully; (j) failing to allow him a reasmble time to defend himself at the ptetmination
grievance hearing; (k) using prior allegations of misconduct against him despite fpit

remediation of those allegations; (I) considering irrelevant, preju@icidence that should have
been exclded; (m) failing to inform him or the decisionakers of the applicable burden and
guantum of proof necessary to support the decision or the standard of review fa\vtheag]j (n)
failing to follow the GMEC'’s written policies regarding time frames fakeaision; (0) failing to
follow the GMEC'’s written policies about acting on a recommendation of terminatonthe
resident’s department; and (p) failing to provide impartial and independent detgkans for

review of the termination decisiorid.  94%! Dr. Irani alleges that Dr. Koon acted under color

61 As with other causes of action, Dr. Irani advances narrower allegaifodficiencies in

opposig summary judgment.
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of state law in depriving Plaintiff of his constitutionally guaranteed rightsue process in these

particulars.
Dr. Koon’s Motion. Dr. Koon argues this claim should be analyzed under theeahgiir
standards applied to academic dismissals. ECF Nel1E8711, 12 (citinge.g, Davis v. Mann

882 F.2d 967 (5th Cir. 1989)). Dr. Koon also notes he did not control the grievance p

though he participated in itld. at 13. Finally, he arges he is entitled to qualified immunity

because his actions with respect to the grievance process did not violdtanDs. clearly
established constitutional or statutory rights. at 1314.

Dr. Irani’'s Response. In his joint discussion of his contractual and constitutional
process claims, Dr. Irani states the court need not “delve too deeply into thecinaly
demanding question of whether the residency program is primarily an acadenaganolea
matter of public employment” because “the process employed . . . was tairteliblerate paten
misrepresentations about Dr. Irani to the [G]rievance [Clommittee.” ECEA8 at 43. Dr. Iran
also complains of “thex partesubmission of evidence by Defendants Koon and Walsh afte
hearing closed and after the [G]rievance [Clommittee had reached an impasselibatatibns,
without providing a copy of such information to [Dr. Irani] and without allowing himy
opportunity to contest it” as “[tjhe most egregious violation of [hig gdrocess” rightslid.

In argument specific to his constitutional due process claim, Dr. Irani tidesses
whether he was deprived of a cognizable liberty or property intdtestt 52, 53. He then argue
that the process afforded violated the standard for academic dismisdaigy imannecessary tq
determine whether a less deferential standard apgliest 53, 54 (citingBoard of Curators of

Univ. of Mo. v. Horowitz435 U.S. 78 (1978)). Finally, he argues Dr. Koon is not entitle
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qudified immunity, relying on the prior order denying Dr. Koon’s motion for judgment on

pleadings.Id. at 5452

the

Discussion. For purposes of this order, the court assumes without deciding (1) Dr. Koon’s

actions relevant to this claim constituted statoa and (2) Dr. Irani had a cognizable property

interest in continuing in the Residency Program, at least through his2B@at, and a cognizabl

liberty interest in his reputationSeeECF No. 148 at 553 (Dr. Irani’s arguments on protected

interest$. Dr. Irani’s procedural due process claim, nonetheless, fails for reagpbaisies below.
Standard. As noted above with respect to Dr. Irani’'s contract claim, the Resid
Program is an academic program subject to the deferential standard discuk$sexvitz That

standard requires (1) the student be fully informed of the faculty’'s disstitisfavith his progress

e

ency

(2) the student be notified of the dangerous consequences that such deficiencies pose to his

continued enrollment, and (3) the ultimalecision be “careful and deliberatedorowitz, 435
U.S. at 85.
In Horowitz, the Court addressed dismissal of a medical student, noting the dis

“rested on the academic judgment of school officials that [the student] did not hanexéssary

2 Dr. Irani’s reliance on the court’s prior order denying qualified immunity Emtre scope o
and basis for that ruling. The relevant portions of the prior order addressed Drs. Koon drisl
motion for judgment on the pleadings and relied on the stage of the proceedings\imges
ruling until the rights allegedly violated were defined with greater spéygifi ECF No. 95 at9
11 (discussing qualified immunity generally and relying on the flexible appradlowed by

missal

f
Nals

Pearson v. Callaharb55 U.S. 223 (2009) (“When qualified immunity is asserted at the pleading

stage, the precise factual basis for the plaintiff's claim or claims may be hdshtiby.”)); id. at

16-19 (discussing qualified immunity in context of the procedural due process alaim

concluding “[t]he precise nature of the process, by whom it was provided, and whietipécates
due process considerations, cannot be determined on the pleadings.”).
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clinical ability to perform adequately as a medical doctor and was makingicreuffprogress
toward that goal.”ld. at 8390. The court explained:

Such a judgment is by its nature more subjective and evaluative than the typical
factual questions presed in the average disciplinary decision. Like the decision
of an individual professor as to the proper grade for a student in his course, the
determination whether to dismiss a student for academic reasons requiresran exp
evaluation of cumulative information and is not readily adapted to the procedural
tools of judicial or administrative decisionmaking.

Id. at 90. The court, therefore, “decline[d] to ignore the historic judgment of educators anaythere

formalize the academic dismissal processréquiring a hearing.” Id. (noting less formal

proceedings were particularly appropriate “as one advances through the vagimgs of the

educational system, and the instruction becomes both more individualized and motzegécia

and “declin[ing] tofurther enlarge the judicial presence in the academic community and th
risk deterioration of many beneficial aspects of the faestitgent relationship”).

First and Second Requirements. Dr. Irani does not address the first twimrowitz
requirements Thus, he effectively concedes he was provided adequate notice of the fa

dissatisfaction and the potential consequences of failure to cure noted defid&ncie

ereby

culty’s

Third Requirement. As to the third requirement, Dr. Irani argues “Defendants simply

cannot show that the ultimate decision to terminate Plaintiff from the resideagyapr was
‘careful and deliberate.” ECF No. 148 at 54. His only specific discussionsofauirement is

as follows: “As set forth in detail [as to the contractual draxess claim], the deliberate

63 Were Dr. Irani to argue otherwise, his arguments would fail in light aftiiiple memoranda
and other documents establishing that he was informed of the reasons for ealatiemevas
counseled during the course of each remediation, and was informed of the risk of tennfriowat
the Program if he failed to cure the noted deficienciese e.g, Irani decl.§ 12 (referring to Dr.
Koon’s statement during the August 15, 2011 meeting that Dr. Koon had “firedém¢sibefore,
including one in hisifth year).
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reckless nature of the allegations made against Dr. Irani duringiévarce hearing, plus thex

parte submissions of additional information after the hearing deprived Dr. Irani of duesprioc

this case.”ld. at 53. Thus, Dr. Irani focuses his constitutional claim on allegations (1) Dr. Koon

made deliberately or recklessly false statements during the Grievance @mrimaring and (2
the Grievance Committee improperly sought and acceptechpastig, ex parte sufssions.

Both arguments ignore the fact that a formal hearing is not requiredidodewitz. Id. at

85 (finding school went beyond constitutionally required procedural due process by raffordi

student the opportunity to be examined by independent physicians in order to be absmiisialy

the grading of her medical skills was correct). MoreoveH@switz explained, even in the case

of disciplinary dismissals (which warrant greater protections than mtadésmissals) all that is
required is “that the student be given oral or written notice of the chaggessahim andif he

denies theman explanation of the evidence the authorities haveamgportunity to present hi

U)

sideof the story.”Id. at 85. (quotingsoss v. Lopez19 U.S. 565, 581, 584 (1975) (emphal

[%2)

added)). Horowitz also notegGosssimply required an “informal giv@andiake™ beween the
student and the administrative body that would give the student “the opportunity totehaeac
his conduct and put it in what he deems the proper contdgit.&t 86 (quotingGoss 419 U.S. at

584).

is

Dr. Koon was a member of the facultydaserved as Program Director. He did not,

however, establish the grievance procedure or control any aspect of it beyoespbissibility

for the firstlevel review. His only other role was to act as a witness and representatiee |of th

faculty/managemeanby answering Dr. Stephens’ questions during the dewdl review,

providing testimony during the Grievance Committee hearing, and, possibly, tufpraipost
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hearing ex parte summary of the faculty’s position in response to a requés Byi¢vance
Committee.
The process, in any event, more than satigfiewitz It is undisputed that Dr. Irani wa

provided the opportunity to cross examine Dr. Koon during the Grievance Committee hg

which he declined, and to present his own version of easgtsupporting documentation, whic

he accepted. Thus, Dr. Irani was provided a full opportunity to challenge any intorrhat
believed was false, which is more tidorowitzrequires as to this aspect of his constitutional
process claim.

Similarly, even if the ex parte nature of the phstaring submissions could be attributed
Dr. Koon, it would not support a finding the ultimate decision was not “careful and delibe
To the contrary, the Grievance Committee’s request for and acceptdnpesthearing
submissions supports a finding the ultimate decision was “careful and delideeataise it
demonstrates the Grievance Committee wanted to ensure it considered all@esitdnce. Thig
inference is particularly strong when viewed in light of Dr. Irani’s regbaequests that th
Committee inquire beyond what was presented during the hearing and his own subofigest
hearing materials.

For reasons explained above, Dr. Irani has failed to proffer evidence thastieprived
of his constitutional right to procedural due process either as a general onathere critically,
based on any action by Dr. Koon. Dr. Koon’s motion for summary judgment is granted ¢
ground. Given the claim’s failure on the merits, the court de¢seach Dr. Koon’s qualifieg

immunity defense.
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IX. Section 1983 -Substantive Due Process

Amended Complaint. The ninth cause of action seeks relief under Section 198
alleged violation of Dr. Irani’s constitutional right to substantive duegacThis cause of actio
was dismissed in full by prior ordeBeeECF No. 95 at 2, 194, 25 (dismissing claim in full).
X. Section 1983 First Amendment Retaliation

Amended Complaint. The tenth cause of action asserts a claim under Section 19§
alleged retaliation in violation of Dr. Irani’'s right to free speech. ECF49§y 10717. It now
proceeds solely against Dr. KodBeeECF No. 95 at 2,-G (dismissing claim to the extent assert
against Dr. Walsh).

This cause of action rests on allegations Dr. Irani was subjected to retab#tr he
objected to excessive duty hour requirements and reported his concerns to CO\®OpIGEISSOrS,
the ACGME, and the Grievance Committdd. 110. The Amended Cgptaint also relies on
Dr. Irani’'s reports of inadequate resident supervision to the ACGME and the Gee
Committee. Id. 1 111. Dr. Irani alleges his reports of duty hour violations and inadec
supervision were a matter of public concern becauyartifgact health and webeing of residents
with potential serious negative effects on patient care and learihihd] 109. He, therefore
alleges these reports constitute protected speech “under the ConstitutiondrufedeStates anc
the State of 8uth Carolina.” Id. § 112. Finally, Dr. Irani alleges that he wisminatedin
retaliation for speaking out about these matters of public contirfi.113 (emphasis added).

Dr. Koon’s Argument. Dr. Koon argues he cannot be found to have engagédsn
Amendment retaliation because was not aware Dr. Irani engaged in anjutionsiily protected
speech at the time he took any complainé@ction and because Dr. Irani would have bé

terminated regardless of any protected speech. ECF Nd. &a8/7. Dr. Koon also argues he
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entitled to qualified immunity because the right at issue was not cleaahjisbed. Id. (arguing,
in part, there is no clear guidance whether residents should be treated as employems
entitled to greater protaons, or students, who are entitled to lesser protections).

Dr. Irani’s Response. In his opposition memorandum, Dr. Irani characterizes this c

as resting on allegations Dr. Koon retaliated against him for “speaktrgnoa matter of publig

aim

concern ly complaining to the ACGME about excessive working hours and inadequate resident

supervision.” ECF No. 148 at 65 (emphasis ad@&dpr. Irani argues that questioning by Dr.

Koon about his reports to the ACGME during the Grievance Committee hearing supputisg

=

—_

Dr. Koon opposed his grievance in retaliation for his reports to the ACGME in violatias ¢of h

right to free speech under the First Amendment. ECF No. 148 at 66 (“A permissil@acefes
that Defendants Koon and Walsh'’s overt hostility towards Plaintiff during teegagrce hearing
and their manipulation and distortion of the evidence during the grievance heawag causally
related to Plaintiff’'s complaint to the ACGME.").

Elements. To establish a retaliation claim for exercising First Amendment rights, Dr.
must show: (1) that he was speaking as a citizen upon a matter of public concerhaathsran
employee (or student) about a matter of personal interest; (2) that hesimtespeaking upon th
matter of public concern outweighed the government’s interest in providewiedf and efficient

services to the public; and (3) that his speech vgabstantial factor in the decision to take act

64 Plaintiff mistakenly captions this argument as “First Amendment Retaliatiéh U.S.C.§
1981” ECF No. 148 at 65 (emphasis added). The reference to Section 1981 is, however
a scrivener’s error as First Amendment retaliationosattionable under Section 1981 and
allegations addressed in this section of Dr. Irani’'s opposition memorandunponmaesgith those
asserted under his tenth cause of action (Section 1983 retaliation claim). ECF N&0OZ9LY"

104

rani

(42

on

clearly
he




against him.Smith v. Gilchrist749 F.3d 302, 308 (4th Cir. 2014) (addressing test in employt
context).
[T]he Supreme Court has allocated the burden of proof regarding causation between
the parties ira first amendment discharge case in the following manner. The initial
burden lies with the plaintiff, who must show that his protected expression was a
“substantial” or “motivating” factor in the employer’s decision to terminate him. .
.. If the plaintff successfully makes that showing, the defendant still may avoid
liability if he can show, by a preponderance of the evidence, that the decision to
terminate the plaintiff would have been made even in the absence of the protected
expression, more simply, the protected speech was not the but for cause of the|
termination.
Wagner v. Wheelefl3 F.3d 86, 90 (4th Cir. 1993) (citihf. Healthy City Sch. Dist. Bd. of Edu
v. Doyle 429 U.S. 274, 28@7 (1977));see also Hartman v. Moaré47 U.S. 250, 260 (260
(citing Mt. Healthyin explaining “[i]f there is a finding that retaliation was not the-foutcause
of the discharge, the claim fails for lack of causal connection between uncamsditatiotive and
resulting harm, despite proof of some retaliatory animus in the official's mindlit may be
dishonorable to act with an unconstitutional motive and perhaps in some instancesaial,u
but action colored by some degree of bad motive does not amount to a constitutiah#&iaor
action would havéeen taken anyway.”smithv. Co. of Suffolk776 F.3d 114 (2d Cir. 2015
(relying on Mt. Healthyin stating employer may be entitled to summary judgment, de
employee’s proof of a prima facie case, if it demonstrates it would have takervéngeaaltion
even in the absence of the protected conduct).
Where the employer proffers a legitimate reason for the termination, flley&a may not
rely on temporal proximity alone to show pretextvagner 13 F.3dat 91 (finding temporal

connection “too slerat a reed” to establish causation). This is true even where the evidence

the protected speech “in some way irritated [the employer] and caused [thgenini@anonitor
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[the employee’s] performance more closely” or the protected speech made “tlogesnmpore
certain of the correctness” of its termination decisitzh.

Discussion.As with Dr. Irani’s Section 1983 due process claim, the court assumes w
deciding that Dr. Koon’s actions constituted state action. The claim, nonetheledsedause
Dr. Irani cannot establish causatitn.

It is undisputed Dr. Koon first became aware of the speech on which the clzaset on
April 27, 2012. ECF No. 138 at 211 (ACGME communication to Drs. Koon and Stephg
notifying them of Dr. Irani'scomplaints). The hearing at which the alleged retaliatory con
(opposing Dr. Irani’s grievance) occurred was on April 30, 2012. Thus, thereoseatemporal
link between the speech and the challenged conduct. \Wagmer however, this is tooshder a
reed on which to establish Dr. Koon’s opposition to Dr. Irani’'s grievance was a prete
retaliation given the proffered legitimate reasons for Dr. Koon'’s actiomsgdlnat hearing.

It is undisputed Dr. Koon, the only Defendant in thismlagxpressed concerns with D
Irani’s performance multiple times prior to April 27, 2012, and had either pelsos@mmended
or joined in recommending Dr. Irani be placed on various levels of remediation betwgest
15, 2011, and March 10, 2012. Gebruary 29, 2012, Dr. Koon advised Dr. Stephens the fac
would recommend Dr. Irani’s resident agreement not be renewed and, laterythmigdaed
whether a recent incident (care of spine patient L.O.) constituted just fmusemediate
dismissal. ECF No. 136-3 at 109; ECF No. 136-10 at 54. The following day, March 1, 201

Koon reported a second incident (care of hemophilia patient) to Dr. Stephens and opin

65 Because Dr. Irancannot establish causation, the court need decide whether the s
constitutes protected speech.
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absent a reasonable explanation, just cause existed for dismissal. EGB6RBat108; ECF No.
136-10 at 59 (indicating Dr. Walsh had met with Dr. Irani and the faculty’s recommeamd
remained unchanged). Dr. Stephens relayed the concerns to the GMEC Executivitte€eor
which suspended Dr. Irani on March 1, 2012, pending a decision by the full GMEC on whe
should be dismissed. ECF No. 136-10 at 59-62, 65; Irani decl. { 68.

On March 5, 2012, Dr. Koon prepared a memorandum summarizing events leading
dismissal recommeiation. ECF No. 1380 at 73. Dr. Koon provided a copy to Dr. Irani, sou
his feedback, and informed him that, absent a reasonable explanation faetitarreidents, the
faculty would recommend dismissal at the April 10, 2012 GMEC meeting. ECF N@.4t3612.
Dr. Koon subsequently received.Drani’s written explanation and later met with him on Matr

13, 2012, as the first step in the grievance process, but declined to change the recomme

ECF No. 1363 at 11617, 119. The GMEC voted to dismiss Dr. Irani on April 10, 2012. &

No. 141-13 (minutes).
Dr. Koon'’s defense of the faculty’'s recommendation and GMEC’s dismissalaterss

entirely consistent with these prior actions. Dr. Irani does not suggest athebwt argues thg

ACGME complaint prompted Dr. Koon to take a more aslaeal approach to the Grievanc

Committee hearing than he otherwise would have. Dr. Irani argues Dr. Kotedthea with
overt hostility and manipulated and distorted evidence during this hearing inti@tala the
ACGME complaint.

Dr. Irani does not, however, point to any specific evidence or incident that Dr. |
presented differently (in substance or tone) during the hearing than in Dr. Koonsipmoranda
and communications. Neither does Dr. Irani point to any evidence Dr. Koon ever wareene

his recommendation of termination or the reasons supporting termination. Under
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circumstances, any inference that Dr. Koon’s approach to the hearing was edldbiy &lr. Irani’s
ACGME complaint would be purely speculative.

Dr. Koon did question Dr. Irani about the ACGME complaint during the April 30, 2
Grievance Committee hearing. This questioning confirms Dr. Koon was awdre admplaint
by that time and raises an infererthese particular questionsould not have been askedr.
Koon did not know of the complaint. This is not, however, evidence of retaliation becau
Irani has not identified any harm flowing from the questions themselves orhange in Dr.
Koon’s position on the termination recommendation as a result of such knowledge.

For reasons explained above, Dr. Irani cannot establish the causation el&rfadiaows

that Dr. Koon is entitled to summary judgment on this claim. Given this ruling on the, rirexit

court does not reach Dr. Koon’s qualified inmity defense.
XI. Section 1983 Equal Protection

Amended Complaint. The eleventh cause of action seeks relief under Section 198
alleged violation of Dr. Irani’s right to equal protection. ECF No. 49 {1 118-25. It now @so
solely against DiKoon. ECF No. 95 at 7 (dismissing claim to extent asserted against Dr. W,

This cause of action rests on allegations Dr. Irani was “singled out for dvarsh
treatment and criticism that was not provided to similarly situated individuals imageap.” Id.
1119. He alleges “his disparate treatment was motivated by discriminatorysabased on his

race, religion, national origin, or ethnic backgrountl” § 1206

% The Amended Complaint alleges (1) Dr. Irani is of Indian/Zoroastrian heri@jger.(Koon
made offensive comments based on Dr. Irani’s “mistakesiggived middle eastern ethnicity][,]
and these comments created “a hostile work environment based on Plaadéf'sational origin,
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Dr. Koon’s Argument. Dr. Koon notes that the proof necessary to support a Section|{1983

equal protection claim mirrors that required under Title VII, thus allowinglfani to proceed

either based on direct evidence or undeMhBonnell Dougladurdenshifting framework. ECF

No. 1371 at 18. Dr. Koon argues Dr. Irani cannetablish this claim under either framework

given the substantial evidence of performance deficiencies that persistéd cgpdiation and

the multiple sources of complaints about Dr. Irani’s performaitteat 1920. He also notes that

Dr. Irani’s peformance must be judged from the perspective of the deaisaders. Id. (citing
Evans v. Technologies Applic. & Serv. (&) F.3d 954, 960-61 (4th Cir. 1996)

Dr. Koon points to insufficiencies in Dr. Irani’s evidence that he was treadeddvoraly

than others outside his protected cldsisat 23 (noting Dr. Goodno, a Caucasian, was also called

before the faculty and questioned whether he wanted to be a surgical resident archthatéd”
fifth-year resident was also Caucasian). Dr. Kosn abtes his own role in recruiting Dr. Irar
which he argues raises a “powerful inference” his subsequent actionsggrédatemediation ang
dismissal were not motivated by discriminatory animigsat 25 (citingEvans 80 F.3d at 959).

Finally, Dr. Koon argues he is entitled to qualified immunity because the rigisuatwas
not clearly established in the particularized sense necessary to defeat qumaitiguity . 1d. at
25-26. He characterizes the relevant right as a right tadee ffom criticism “for legitimate
performance issues that were also discussed by many of his peers.”

Dr. Irani’'s Response. Dr. Irani’'s one paragraph response incorporates his argume

support of his Section 1981 and Title VIl disparate treatnsiaims. He also refers to “[Dr.|

or religion.” ECF No. 49 11 334; see also idf 36 (alleging disparate treatment by both USC

SOM and Palmetto Healttased on the same three pratdotharacteristics).

109

nt in



Koon’s racial animus, as reflected in his admitted slurs towards Plaintiff odaintiff's

presence[.]” As to the qualified immunity defense, Dr. Irani relies exellyson the order denying

Dr. Koon’s motion for judgment on the pleadings.

Discussion. As Dr. Koon argues and Dr. Irani concedes by relying on earlier arguments,

Dr. Irani’'s equal protection claim turns on the same evidence and legal standasiSastibn
1981 disparate treatment claim. It followsat it fails for the reasons discussed aboGze
Discussion §1.B.°’

Dr. Koon'’s involvement in Dr. Irani’s recruitment for the Program is alpaifscant. Dr.
Koon gave Dr. Irani one of the two highest ratings of the four interviewers.rdibes amference
his subsequent treatment of Dr. Irani was not racially motivateeke Evans80 F.3d at 959

Dr. Koon’s motion for summary judgment on this cause of action is granted for
reasons. The court does not reach Dr. Koon’s qualified immdefgnse.

XII. Libel Per Se

these

Amended Complaint. The twelfth cause of action asserts a state law libel claim against

Dr. Koon. ECF No. 49 12633. This claim relies on allegations Dr. Koon made false statements

that Dr. Irani was “incompetent to practice medicine, that he had persistent patesissues, that

he failed to complete remediation measures, that he departed from acceptable sthcdaeds

at least two patient encounters, and that he failed in the competencies of patiemiscpasonal

skills and communication, and professionalismd. § 127 Dr. Irani alleges that Dr. Koon

“published these statements to third parties, including the Medical Boardifoidal” Id. 128

7 The Title VIl disparate treatment claim was resolved on procedural grounds é¢abjsto the
equal protection claim.
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(no third parties other than the California Medical Boare identified). He alleges resultir
damages, specifically identifying injuries that appear to flow from communmsatioth the
California Medical Board.Id. T 131(referring to injuries flowing from the initial denial of hi

license to practice megne in California).

2]

g

Dr. Koon’s Arguments. Dr. Koon notes that the only allegedly defamatory statemgnts

identified are statements to the California Medical Board and the only aliizgedges involve

denial of Dr. Irani’s license to practice medicinedalifornia. ECF No. 132 at 27. He argue

\"2J

Dr. Irani cannot maintain a claim for libpér sebased on Dr. Koon’s communications with the

California Medical Board because “Dr. Irani . . . specifically askedDon to submit information
to the Californa Medical Board” and signed a release covering “any information, files adsgd
including medical records, [and] educational records|lyl. at 28 (citingMartin v. Shank1978
WL 38797 (4th Cir. Oct. 13, 1987) (affirming dismissal of defamation claim basedegatadins
of “false” medical records where plaintiff signed release allowing defendpravale his medical
records to Board of Law Examiners in support of his application for admission to bar))

Dr. Irani’'s Response. In response, Dr. Irani argues Dr. Koon committed libel
providing false information to the California Medical Board. He identifies a ona@mdum Dr.
Koon prepared in June 2013, more than a year after Dr. Irani’'s residency endedjlasaihe
communicéion. ECF No. 148 at 667 (citing Holtzcheiter v. Thomson Newspapers, ,IB€6
S.E.2d 497, 510 (S.C. 1998) (“Libel is actionable per se if it involves “written or printed W
which tend to degrade a person, that is, to reduce his character or reputation imeteasf
his friends or acquaintances, or the public or to disgrace him, or to render him odious, conte

or ridiculous.”)).
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Dr. Irani points specifically to the disparity between a statement in this meduonathat
he “failed” the ompetency of professionalism and an August 2012 summative evaluation in which
Dr. Koon gave Dr. Irani a “good” rating on professionalism. ECF No. 148 at 67 (contrasting EC
No. 1572 at 2 and ECF No. 153 at 2). Dr. Irani also argues the June 2013 summary included
“false, defamatory statements that Dr. Irani had ‘persistent patient sass’isthat the patient
encounters were ‘investigated . . . thoroughly’; and that ‘[n]Jo reasonable explanatidrbequl
identified for his actions.”ld. Dr. Irani agues that the June 2013 memorandum contributed to
the California Medical Board'’s initial denial of his license to practice medici@aiifornia.

Dr. Irani argues his release does not preclude the libel claim becausé'itotlang more
than a privacy waiver[.]” It did not release Defendant from liability foovmling false
information. Id. at 67.

Dr. Koon'’s Reply. On reply, Dr. Koon notes Dr. Irani’s failure to address the effect of the
release other than through a boilerplate argument thatlii@seedid not bar a claim for submitting
false information. ECF No. 169 at 13 (stating evidence is undisputed that both Drnttdms a
attorney made “requests and demands” that Dr. Koon prepare a memorandum and Pahtibtto H
send that memorandum aBd Irani’s entire file to the California Medical Board). He argues that
it is “uncontroverted that Dr. Koon was trying to truthfully present . . . the reasohdrfDr was
terminated from the residency program in the most politic way he could markaige swll
reflecting the fact that Irani’s residency file had multitudinous examplesrgfifBni’s failures in
various competencies (including . . . “professionalism” . .19.”

Elements. To succeed on his defamation claim, Dr. Irani must establish four elements:
(1) a false and defamatory statement was made; (2) an unprivileged pablafahe statement

to a third party; (3) the publisher was at fault; and (4) the statement is eitheabliorespective
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of special harm or special harm rited from the publicationErickson v. Jones Street Publishe

LLC,, 629 S.E.2d 653, 664 (S.C. 2006).

Discussion.Dr. Koon’s opening argument turns primarily on the second element, whether

the publication was privileged either as a result of the release Dr. Inaedag due to his reques
and demands (some communicated through counsel) that Dr. Koon and Palmetto Health
information to the California Medical Board. Dr. Irani’s response relies on thewreess of the
release, which he characterizes as a privacy release and argues does not preclodéoa
providing false information.

The court agrees that the release is not so broad as to preclude a claim for praladi
information that otherwise satisfies the elements of andafion claim. The release and course
communications leading to Dr. Koon's preparation of the June 26, 2013 memorand
nonetheless, dispositive of this claim as Dr. Koon argues on reply. This isbéd2a Irani has
pointed to no evidence that the June 26, 2013 memorandum contained any false statemer

It is notable here that Dr. Koon first attempted to provide a more neutral redpotne
California Medical Board, in part because he was aware of threatened legal actionafk§o
4045; ECF No. 138 at 13941. Dr. Irani subsequently advised Dr. Koon that the Califo
Medical Board found this response insufficient and asked Dr. Koon to complete the fanm
Koon aff.  46; ECF No. 136-3 at 142-45.

In addition to completing the form and preparing a cover letter explainitagrcersponses
as required by the form (neither of which Dr. Irani challenges), Dr. Koon gt plae June 26

2013 memorandum of record, knowing and intending that it be patidiae California Medica
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Board. Koon dep. at 246; ECF No. 154t 2. This memorandum summarizes Dr. Irani’s history

of remediation, noting, inter alia, that he was placed on Level Il ret@dian December 2011
113




due to “persistent patient care issuand, after his return from that remediation and placemer

Level Il remediation, “Dr. Irani was involved in two patient encotsitbat the faculty deeme

ton

d

below acceptable standards.” ECF No.-B5at 2. The memorandum also states Dr. Irani “failed

in the competencies of patient care, interpersonal skills and communieatiqrofessionalisth
Id. (emphasis added)The memorandum concludes by stating the faculty (1) recommende
Irani be placed on Level Ill remediation based on these cong@jnsyestigated the incident]
“thoroughly[,]” (3) found no reasonable explanation for Dr. Irani’'s actions, and (4) reended
Dr. Irani be dismissed from the program, which recommendation was acceptedaME@and
upheld at all levels of the grievance procesk.

Dr. Irani argues that four of these statements are untrue, that (1) heféiledcompetency
of professionalism, (2) he had persistent patient care issues, (3) thg taculticted a thorougt

investigation of two referenced patient incidents; and (4) the faculty could ideatifgasonable

explanation for Dr. Irani’s actions. While Dr. Irani may disagree withdbelfy’s conclusions as

to the second through fourth items, he points to no evidence that these statementsrueer
viewed from the perspective of the faculty. As the purpose of the memorandum was toizein
the grounds for remediation, this was the proper focus.

The only evidence Dr. Irani proffers of falsity is the disparity betwi2e Koon’s August

d Dr.
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2012 summative evaluation, which gave Dr. Irani a “good” rating as to professionalisrheand t

June 2013 memorandum, which stated Dr. Irani failed this competency. Howeveristl
overwhelming evidence that the faculty raised concerns with Dr. Irarofegsionalismon
multiple occasions beginning no later than November 2Bk e.g.,Irani decl.§ 39 (asserting
Dr. Koon raised allegations of lack of professionalism during the December 5,féafilty

meeting; ECF No. 138 at 64 (November 29, 2011 memorandum of record stating “Dr.
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continues to display behaviors which are inappropriate and unprofessional”) sKocmnd afff

72 (summarizing contemporaneous documentation of multiple instances of unprofe

ssional

behavior by Dr. Irani). Dr. Koon also listed pge§ionalism as a failed competency in the March

5, 2012 memorandum recommending dismissal. ECF NolQ3§ 73 (stating Dr. Irani “ha
failed in the competencies of patient care, interpersonal skills and commumicatd
professionalism and the faculiy acutely concerned with our patient[s’] safety.”). Thus, wh
Dr. Koon may have given Dr. Irani a more favorable rating on professionalism in August
there is no evidence he misstated the faculty’s view in his June 2013 memorandum of rec

Dr. Koon’s motion for summary judgment as to the libel claim is granted for thense

explained above.
XIll.  Tortious Interference with Contract (California Residency Program)

Amended Complaint. The thirteenth cause of action, for tortious interfeesmvith
contract, is asserted solely against Dr. Koon and alleges interferghcBrwirani’s contract to
participate in a residency program in California. Dr. Koon moved for summary jmtigmehis
claim. Dr. Irani responded by conceding “discovery has not produced sufficient cvitte
continue prosecution of this cause of action.” ECF No. 148 at 68. He, therefore, stated
“withdraw[ing] the claim.” Id. In light of the pendency of a motion for summary judgm
directed to this claim and Dirani’s concession that he had not adduced evidence to supp
the court deems this response a concession that Dr. Koon is entitled to summaryjuigthis
claim. Accordingly, summary judgment is granted on this claim.

CONCLUSION
For the reasons stated above, the court grants Defendants’ motions for suncigiet

as to all claims (ECF Nos. 136, 137, 139). In reaching this conclusion, the court has a
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without deciding that Dr. Irani would be allowed to present all evidence on whicletiicgly
relies in opposing summary judgment, including proffered testimony from Dr.. BEaoten this
assumption, the court need not resolve either Dr. Irani or Palmetto Healthratsepations
relating to Dr. Eady’s testimony (ECF Nos. 146, 175). Those motions are, therefore] tnoc
the grant of summary judgment.

IT 1S SO ORDERED.

s/ Cameron McGowan Currie
CAMERON MCGOWAN CURRIE
Senior United States District Judge

Columbia, South Carolina
June 1, 2016
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