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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

Afraaz R. Irani, M.D., C/A No. 3:14ev-3577CMC
Plaintiff,

V.

Opinion and Order
On Motion to Alter or Amend Judgment
ECF Na 198

Palmetto Health, University of South Carolina
School of Medicine, David E. Koon, M.D., |n
his individual capacity, and Johh Walsh,
M.D., in his individual capacity,

Defendants.

This matter is before the cown Plaintiff's motion to alter or amend judgmenitrsuant
to Rule 59(e) of the Federal Rules of Civil Procedure. ECF No(“Ee 59(e) Motion”). For
reasonset forth below, the motion is denied.

BACKGROUND

Through this action, Plaintiff, Afraaz R. Irani, M.D., (“Plaintiff’ or “Orani”), challenges
his treatment during and dismissal from the Orthopaedic Surgery ResRiemram (“Residency
Program”) sponsored by Defendant Palmetto Health (“Palmetto Health”) amciteg in
conjunction with Defendant University of South Carolina School of Medi¢flUSGSOM”)
(collectively “Entity Defendants”). Plaintiff's Amended Complaint asssit causes of action

against the Entity Defendants and an additional seven causes of action ati@net éiotrDavid
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E. Koon, M.D. (“Dr. Koon”) Director of the Rsidency Prograpmand John J. Walsh, 1V, M.D.
(“Dr. Walsh”), Chair of USGSOM'’s Orthopaedic Residency Program

Judgment was entered on June 1, 2016, following considerati@efehdants’ three
separate motions for summary judgmandtwo related motons ECF No. 189 (Judgment); ECF
No. 188 (“Summary Judgment Order”). While the court did not accept all arguments foasum
judgment, it did, ultimately, conclude all Defendants were entitled to judgmemhatex of law
on all claims.ECF No. 188.

On June 28, 201@&laintiff moved to extend time to fil@memorandum in support of hi

[72)

intended motion to alter or amend. ECF No. 196is extension was sought basedtba length
and complexity of the underlyingrderand counsel’s healthid. The motion stated: “Plaintiff
will file his motion to alter or amend the judgment outlining the basic grounds foedqusest for
reconsideration before the -8&y deadline expires; however, Plaintiff requestadditional 28
days to file the supporting memorandum of laud: at 2. The court granted this requeBCF
No. 197.

Plaintiff filed hisRule 59(e) Motion within the deadline for doing so. ECF No. TB&
motion listsnine areas in which Plaintiff belieséhe court erred Collectively,the alleged errors
challengehe court’s determinations Plaintiff failed to raise a genuine issue of matetiahfdee
following issues:

l. WhetherPlaintiff was subjected tolaostile environmentd. 11(1), (2))

! The remainder of this order does not refer to Dr. Walsh as a defendagtétaim because the
present motion does not challenge judgment in favor of this Defen8aegenerallyECF No.
95 (June 23, 2015 order dismissing all but one claim to the extent asserted against D). Wals
ECF No. 188 at 95, 96 (June 1, 2016 ordangng summary judgment on the remaining clgim
against Dr. Walsh).
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Il. Whetherthe Entity Defendantsvere joint employersand breached contractu
obligations to Plaintiff undéfirst and thirdparty contractg(id. 11 (3)}(6));

[l WhetherDefendants violated Plaintiff’'s contractual and constitutional rights to
processifl. 17);

V. Whetherthe Entity Defendants retaliated against Plaintiff for complaining al
racially-charged commentsade by Dr. Koonid. { 8);and

V. WhetherDefendants improperly concluded Plaintiff provided substandard
during his residencyd. 19).

ECF No 198.
Plaintiff filed his memorandum in support of these arguments on July 27, 2016. EC

210 (“Memorandum in Support’§ After seeking and receiving an extension of time to do
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Defendants filednemorandan opposition on September 7, 2016. ECF Nos. 212, 213. Plaintiff

filed a reply on September 19, 2016. ECF No. ZReply”). The matter is now ripe fo
resolution.

STANDARD

The Fourth Circuit recognizes three grounds for @mgesr amenthg a judgment pursuant

to Rule59(e): “ (1) to accommodatan intervening change in controlling law; (2) to account
new evidence not available at trial; or (3) to correct clear error ofolawrevent manifest
injustice.” United States ex rel. Becker v. Westinghouse SavdRinah Co, 305 F.3d 284, 29(
(4th Cir. 2002) quotingPac Ins. Co. v. Am. Nat'l Fire Ins. Gd.48 F.3d 396, 403 (4th Cir. 1998
“Rule 59(e) motioemay not be used, howevéeo, raise argumentshich could have been raise

prior toissuance of theidgment nor may they be used to argue a case under a novel theor

2 Some arguments in Plaintiff's latéled Memorandum in Support and Reply assert errors ne
identified in nor reasonably predicted by the nine errors identified in hisSR(#¢ Motion. Such
arguments are not properly preserved.
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the party had the ability to address in the first instariéac Ins. Co, 148 F.3d at 403 Relief
under Rule 59(e) is “an extraordinary remedy which should be used sparigfyriternal marks
omitted).

DISCUSSION

Plaintiff does not address the standard applicable to motions to alter or amendnjudgme

either in his motion or memorandarhis is true even of his reply memorandum and des
Defendants noting this in their opposition memoranda. For reasons explained beilotifsP
arguments do not, in any event, demonstrate clear error, manifest injusticeg othembasis for
altering or amending judgment.
l. Hostile Environment Arguments

Specification of Error. Plaintiff's first two specificatios of errorrelate tohis hostile
environmentallegations In his Rule 59(e) Motion, Plaintiffsgertsthe court isapplied the

Fourth Circuit’s holding irBoyerLiberto v. Fontainbleu Corp786 F.3d 264 (4th Cir. 2015) (e

pite

a

banc) andunfairly minimized the severity and hostility of the racial slurs at issue in thes’ cas

ECF No. 1987 1 (arguing theslurs weré'far more intimidating and threatenihthan those in

BoyerLiberto, “especially since the racial or ethnic slurs here were made by the program

director). Plaintiff also assestthe court “improperly accepted Defendant Koon's-seifing
explanation of the context of the inflammatory slasd “unfairly dismissed as cumulative th
testimony of independent witnesses who also overheard Defendant Koon make theeof

epithets. ECF No. 198 | 2.

3 Plaintiff does not specify the causes of action implicated by these alleges. eHe did,
however, rely on hostile environment allegations in support of his second and eleventh cg
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In hislaterfiled Memorandim in Support and Repl¥laintiff relies on lath BoyerLiberto
andGuessous v. Fairview Prop. Investments, LB28 F.3d 208 (4th Cir. 2016), in arggithe
court erred in granting judgment on his Hostile Environment ClaiBGF Nos. 210 at-6 and
214 at 14. Plaintiff alsolists six incidentyor categories of incidentyvhich he maintains shoul
be considereth evaluating the totality of the circigtances (1) a statemeridr. Koon made to
Plaintiff that another department was “just happy to have [residents who] enEpglishi; (2)
assignment of the “How to Swim with Sharks” article to Plaintiff for pregent at a Journal Cluf
meeting in July 201BndDr. Koon’s commenthe articlewas not assigned randomly; (3) D
Koon’s statement to Plaintiff during the August 2011 meetmgvhich Plaintiff was placed or
remediation that Dr. Koon had fired residents from the program and would have to sign gff
graduation papers; (4) Dr. Koorfmstile and intimidating November 3, 2011 email and rela
telephone conversation chastigPlaintiff for his response to a directive to complete diataon
a patient and statinge would have fired Plaintiff on the spbad Plaintiff not been on vacatior
(5) a December 5, 2011 faculty meeting in which Plaintiff felt intimidated aedtéhed by, inter

alia, an inquiry whether he was committed to the program and whether he hédrha#orney;

action whch, respectively, asserted a hostile environment and disparate treatment clash
Palmetto Health under 42 U.S.£1981 (“Section 1981"), and an equal protection claim aga

Dr. Koon under 42 U.S.G8 1983 (“Section 1983"). SeeECF No. 188 (Summary Judgment

-

Il

on an

ited

=

agai
inst

Order), Discussiog8 Il, XI. For ease of reference, the court refers to the hostile environment

aspects of these claims collectively as “Hostile Environment Claims.” tiHlalso relied on
hostile environment allegations (as well as disparate treatment allegations)ont sfipps first
cause of action, which was asserted against both Entity Defendants und®iiTafiehe Civil
Rights Act of 1964, 42 U.S.C. § 2000e (“Title VII”). However, that cause of action waseds
primarily based on Plaintiff’s failure to timely exhaust administrative remsedieuling that is not
challenged through the Rule 59(e) Motion. Discussion § | at 40, 41.
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and (6) instances in which Dr. Koon referred to Plaintiff as “Achmed the Terroristmmented
he might blow something up, which occurred sometime in late 2011.

Discussion.Plaintiff reliedexclusively on the incidents in the sixth item abwvepposing
summary judgment on his Hostile Environment Clainfi$ius, most of the incidentsn which
Plaintiff now relieswere not timely advanced as asks for these claints.

Even if timely raised, thadditional ncidentswould fail to support a hostile environment
claim. As explained in more detail below, item os@ conceivabhethnic commentbutthere is
no connection between the comment atan@ff's circumstancesr between the comment and
any otherwise adverse treatmenft Plaintiff. Items two through fivanay involve adverse
treatment, buthere is no connectidmetween thesalleged ations andany racially or ethnically
offensive commentsiehavior or evidence of motivatiorilhe incidents in item six fail for reasons
addresseth the Summary Judgment OrdeECF No. 188. at 50-52.

As explained in the Summary Judgmemtl€),a jury could find theecomments ddressed
in item six were unwelcome (offensive), satisfying the first element of a hestiieonment claim.

The cout also assumed for purposes of summary judgnietta jury could find the comments

4 In opposing summary judgment on his Hostile Environment Claims, Plaintiffl rsdiely on
Dr. Koon'’s “references to [Plaintiff] as ‘Achmed the Terrorist,” whidaiRtiff argued occurred
“on several occasions”; and Dr. Koon’s single alleged statement “Plaingfftriillow the place
up.” ECF No. 148 at 5 (arguing these references were comparable to theveffeach

morkey” comments addressed BoyerLiberto); see also ECF No. 148 at 57, 58 (relying o
Plaintiff's declaration testimony he reported to Dr. Stephens that Dr. Ko@atéth [Plaintiff]

differently, and notably called [Plaintiff] racially charged names ‘ike&hmed the Terrorist.™).
Similarly, Plaintiff's Rule 59(e) Motion refers only to offensive comisess a basis for the Hostile
Environment Claims. ECF No. 198 1 (referring to racial slurs)id. § 2 (referring to
“inflammatory slurs” and “offensive @pets”). It is only through his subsequent Memorandum
in Support that Plaintiff identifies the five additional incidents in support of histildo
Environment Claims.
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were made because of a protected characteristicn(ifflai ethnicity), and impuable to the

employer thus satisfying the second and fourth elememhis left the third elementwhether the

unwelcome commentsere sufficiently severe or pervasive to alter the conditions of Plaintiff's

employment. Focusing on the specific incidents on which Plaintiff relied in oppasmgay
judgment(the comments addressed in item six above), the court found insufficieehewitb
raise a genuine issue wiaterial fact as to this element.

Plaintiff's present argunmg points tofive other incident®f adverse treatmenilhe first,
Dr. Koon’s comment that another department was just happy if its residents spdikb, Engy
suggest Dr. Koon harbored some bias against foreign residents, at leastitbdssdvdifficuty
speaking EnglishThe commendid not, however, suggest any hostilibyvards Plaintiffor any
race or ethnicity to which he belonged. By Plaintiff's own description, Dr. Koon ¢harac
residents of the Orthopaedic Surgery Residency Program (a group to whiclif Belioged) as
superior to residents in other programs (a group to which Plaintiff did not belbafig)e stating
faculty in another pragm werejust happy to have residents who spoke English. Plaintiff
proffered no evidence thaither Dr. Koon or Plaintiff himself perceived Plaintiff as having
difficulty speaking English or otherwise falling within the category ofspes to whom the
commentreferred Thus, while the comment had an ethnic component and may have
unwelcome ¢ffensive) in the general sense, there is no evidence it was directedntoff Rt
Plaintiff perceived it as directed to hifmbg¢cause of his race ethnicity(third element)

For present purposes, the court will assume without deciding that a jury icalildefour

incidentsaddressed in items two through fiwere unwelcomen a general senseollectively

altered the conditions of Plaintiff's employmeand are imputable to the employer (first, third,

and fourth elements)However like the ircident addressed above, nothing abouseinecidents
7
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suggest they occurrdgkcause of Plaintiff's race or ethnicifthird element).For example, therg

is no evidence anyonceivablyethnic commentvas made in connection with tee incidents.
Neither isthere any evidencde comments, correction, discipline, or inquiries vethaically or

racially motivated or otherwise connected with the conceivatiigic comments addressed in t

first and sixth item (references to residents who had difficulty spe&ag@ish or suggesting i

connection to terrorism). The only connection between the conceigdblic comments and

adverse treatment {4) Dr. Koon made tAtwo conceivablyethnic comments(2) Dr. Koonis
responsible for owasinvolved in the incidetsaddressed in itentgo through five; and (Bmost
of the incidentgexclusive ofthe comment in item oneccurred dring the same six mont
period?

The lack of connection betwe#me ethnicallyoffensive comments and otherwise adve
treatmentdistinguishes this case froBoyerLiberto and Guessous The infrequency of the

conceivablyethnic comments also distinguishes the commienthe present case frothose in

® In his sworn declaration proffered in opposition to summary judgment, Pladitified the

statement addressed in item one as occurring during an impromptu meetingemidee 2010
(during his first year of residency). Irani deft® (stating discussion occurred when he was on
way to his car and averring Dr. Koon noted Plaintiff would start on the Orthopaedic S&oic
and would need to bring his “A game” to that service). Nothing in this statement subge
comment was made in connection with any disciplinary action or otherwise athezseent.
During his Grievance &haring, Plaintiff attributed the same statement to comments made ¢
an August 2011 meeting in which he was placed on Level Il Remediation (duringdns sear
of residency). Hearing Trans. at 48 (ECF No.-150Plaintiff’'s statement during the @viance
Hearing does not, however, appear to have been given under oath. Neither maf ¢?&ateifa
genuine issue of material fact by presenting conflicting versions ofathe svent.Barwick v.

Celotex Corp.736 F.2d 946, 960 (4th Cir. 1984) (“Argene issue of material fact is not creat
where the only issue of fact is to determine which of the two conflictingovesrsif the plaintiff's
testimony is correct.”)Thus, for purposes of summary judgment and this order, Plaintiff is b
by his swon declaration testimony regarding the timing, content and context of thestdate

he
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Guessous Therethe court addressed a course of conduetted to “an AratAmerican Muslim
woman from Moroccg@ which occurred over a fouanda-half year period and was characteriz
by a supervisor’s frequentisparaging remarks about Muslims and people from the Middle
The supervisor's comments includezpeatedlycharacterizing Muslims as terrorists and peo
from the Middle East as untrustworthy. The supervaeo directednultiple comments ang
actions toGuessous personally relating to her eatityy and exercised arextreme level of
supervisionover her work, which was consistent with hmegative comments abouhe

untrustworthiness of people from the Middle East.

® For example, during their first meeting, the supervisor asked Guessoussivhesas from.
Guessous828 F.3d at 211When Guessous replied she was from the Middle East, the supe
stated he had “worked with ‘a bunch of Middle Easterners [in a prior job] and theytarach of

rvisor

crooks, [who] will stop at nothing to screw yould. Thereafter, the supervisor “exhibited a habit

of discussing Moroccans, Muslims, and Middle Easterners in disparaging andvefieags|[,]”
including multiple instances in which he walked to Guessous’s desk to make negativesta
about Muslims or people from the Middle East. On one occasion, after reading abonrtist {
attak, he walked to Guessous’ desk and asked “Why do Muslims hate America?” When Gu
responded they did not and “Muslims are not terrorists,” the supervisor responded “Yeal
Like my buddy says . . . not all Muslims are terrorists, but most dde.Guessous described h
supervisor's body language during this exchaagenaking her feel cornered and intimidatg
There were multiple other similar instances in which the supervisor initiatedrsations relating
to terrorism and characterized Mims or Middle Easterners (with the exception of Israelis
terrorists. He also “consistently conflated Guessous’ identity as ackiordviuslim with other
Middle Eastern identities, spent several months using her Moroccan name despigehtsd
request that he use the Americanized name, responded to Guessous’s overtures &
understanding with negative comments including references to terrorism atedreestaMuslims
and Christians were not the same and did not believe in the same God, tef@uedsous as hi
“Muslim employee,” and referred to people from Dubai as “a bunch of camel pedghlat’212
13. The supervisor would frequently stand behind Guessous’ desk and ask what shekings
on “as many as forty times in a single day,” which conduct was “specificallydaaihnGuessous
and not at other employeedd. at 21314. During one of these encounters, the supervisor loq
at his watch, snapped his fingers, and said “this is not Moroccan ticheli finding the evidence
sufficient to preclude summary judgment, the Fourth Circuit noted the connection mehee
close supervision and the supervisor's negative comments about “Muslims’, ,Aeados
Moroccans’ trustworthiness and work ethidd.
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While Plaintiff complains Dr. Koon interfered with his ability to perform assalent, the
suggested interference has no connection to thecathpoffensive comments or anythin
suggestingn ethnicallybased motivatiod. Thereforegven considering the additioniatidents
Plaintiff now argues support his Hostile Environment Claims, that evidence wouldis®tar
genuine issue of materiglct for trial.

I. Contract and Joint Employment Arguments.

Plaintiff identifiesfour alleged errors underlying the grant of summary judgment on his

contract claims He argues the court erred in holdir(@) Plaintiff failed to give adequate notige

of documents on which helied for his thid-party beneficiary claim; (2) Plaintiff was, at mog
an incidental beneficiary of any thimhrty contract(3) thedecision of the Accreditation Counc
for Gradua¢ Medical Educatiof ACGME”) precludes a finding Defendants breached ACG
standards; and (4) USSOM was not a joint employevith Palmetto Health.These argument

are addressed separately befow.

' Plaintiff also incorrectlysuggests the court accepted Dr. Koon’s characterization o

“Achmed” comment and his intent. This ignores the fact the court accdpiatffs testimony
as true, concluded a jury could find the comments unwelcome (offensive), and assumeg
might also find the comments rabased. SeeECF No. 188 at 481 (discussing Plaintiff's
deposition testimony at 588 and Plaintiff's declaration { 53, 76).

8 The first two alleged errors appear to challenge entry of judgment onifP$afifth cause of
action (thirdparty beneficiary claim), though his later Memorandum in Support and Reply e
the argument to challenge judgment on both contract claims (fourth and fifth causésrof &
The third alleged error assumes the court relied on an argument it did not reach. Thdégedh
error challenges one basis for entry of judgment in favor of-88®™ on the fourth cause g
action (firstparty contract claim). The same argument was addressed as an alternative b
judgment on the first cause of action (Title VII claim), though the primary basthdt ruling
(failure to exhaust administrative remedies) is not challenged through PriRtifle 2(e)

Motion.

10

—+

ME

f the

] a jury

pand
A
a
f
asis for




A. Notice of Documents Relied on for Tird -Party Claim

Specification of Error. In his Rule 59(e) Mtion, Plaintiff asertshe court fncorrectly
found that Defendants did not have adequate notice of Plaithifftsparty beneficiary contract
theory because that theory rested on three documevitech weae not specifically mentioned if
the Amended Complairit. ECF No. 198 at 2 (emphasis addedaintiff assert$is “supplemental
discovery responses clearly identified these documents, which were only prodiefehyants
in discovery after Plaintiff lhalready sought leave to amend the complaiid. (asserting he
alsoidentified these documentsiihg a discovery hearingefore the MgistrateJudge).

In his subsequent &morandm in Support and Replylaintiff expand thesearguments
to apply to both of his contract claim8rgt-party contract claimn addition to thirdparty
beneficiary clainn. Healsoargues he gave fair notice of his intent to rely on five (rather 1
three) documents in suppafttheseclaims? Plaintiff also expands the sources of alleged not
asserting hedvised Defendants of his intent to rely on these docunbgnésnail in midApril
2015in addition to reliance osupplemental discovery responses emailed on June 1, 2015.
No. 210 at 1613 (emphasis addediECFNo. 2161 (April 17-18, 2015 email exchange); ECF N

210-3 (June 1, 2015 email attaching unsigned supplemental discovery responses).

¥ SeeECF No. 210 at 90 (applying argument to his “contract claims (either directly or as-tt
party beneficiary)”); ECF No. 214 at 5 (referring collectively, to“b@ntract claims” in arguing
on reply, Defendants were “not unfairsurprised by Plaintiff's reliance on the Affiliatio
Agreement, the Program Letters of Agreement [(“PLA")], or the USC @a&dic Departmen
Resident Handbook, even though they were not specifically cited” in either itiieabror
Amended Complaint); ECRo. 210 at 10 (arguing he gave notice of his intent to rely on (1)
[Palmetto Health] Resident Manual, the USOM Resident Manual, [and] the Orthopae
Handbook in support of his contract claims” and (2) the Affiliation Agreement andriPéufpport
of his thirdparty beneficiary claim).
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Plaintiff attaches the April 17, 2015 email, which reasl$ollows:

In light of Dr. Taylor's deposition from earlierihweek and the new documents |
was able to find in preparation for the depositibmay need to amend the
complaint againbecause | believe that there are three additional contracts that need
to be included in Dr. Irani’s claims for breach of contréutd-party beneficiary
breach of contract, and tortious interferenthose contracts would be (1) the
Affiliation Agreement between Palmetto Health and USC . . ., (2) the Department
of Orthopaedic Surgery Residency Manual, and (3) the PLA betwe&almetto
Health and the University Specialty Clinie©rthopaedic Surgery . . .l.suppose

the causes of action in the Amended Complaint could be read to include these three
contracts, buif you disagree, | will need to file a second amended complaint
Please let me know your position on this as soon as possible.”

ECF No. 210-1 (emphasis added).

Palmetto Health’s counsel respondéiithe referencedlocumentdiad been produced o

=)

February 52015 and(2) none were new to Plaintiff's counsel as they were produced in prior

litigation (involving claims by a different resident)ld.1® Paimetto Health’s counsel did nd

expressly address whether Plaintiff would need to file a second amendgldiodimhe intended

to rely on these document#ccordng to Plaintiff, USCSOM'’s counsel did not respond at all.

Plaintiff concedes he did not seek to “file a second amended complaint at thabgoanise it
seemed superfluous and because Defendants’ counsel had raised such strenuous object
first Amended Complairit ECF No. 210 at 13 (emphasis added).

Plaintiff also proffers evidence hunsel emailed an unsigned version uf@emental

discovery responses to defense coumselune 1, 2015. ECF No. 283! The underlying

10 Plaintiff challenges the second premise through his Memorandum in Support and Raply
purpose®f this order, the court assumes without deciding that Plaintiff's position as to pooduc

in the prior case is correct.

1 1t is unclear whether Plaintiff's counsel subsequently forwarded a signed versthis of

response to defense couns&eeECF No. 210 at 14 n.6 (stating Plaintiff's counsel is uns

12

t

on to th

Lre




discovery requestask Plaintiff to identify the documents on which he relieshisrclaims(1)
Palmetto Health had a contract with ACGMR) Plaintiff was a thireparty beneficiary of a

contract between Palmetto Health and ACGME&d (3) Palmetto Health prevented Pl&irfitom

entering any contract because of his race. ECF Ne321PRlaintiff provides the same response

to each of these queries, listing a total of five documents (the three docuntedtslithe April
17, 2015 email and two additional documents) datirg) his ‘breach of contract claimagainst
Defendants are based ahie five listed documentdd. (emphasis addedd.

In addition to arguing Defendants had actual notice of his intent to rely on tHestieee

documents for his contract claimBlaintiff argues he was unable to respond to Defendants’

arguments regarding lack of noticeéle asertshe could not do so because (1) Defendants

raised their notice arguments on reply, (2) the rules of this court “do not allbespiar file

first

‘surreplybriefs,” and (3) the court resolved the motion without oral argument. ECF No. 210 at

11.
Discussion To the extent they implicate his figgarty contract claim, the arg@mts in

Plaintiffs Memorandumn Support go beyond what is fairly predicted by the thikebad error

whether he did so). Plaintiff also claims his counsel advised Defendantsiofemt to rely on
the documents identified in this document during an earlier discovery conference thef
Magistrate Judge. No transcript of this hearing has been provided. For purposes of this or
court, nonetheless, assumes Plaintiff's version of the disclosures made durihgahagis
accurate.

12 The inquiry’s request for documents supportingekistence of a contract between Palme
Health and ACGME is consistent with what is alleged in the complaint: a claim or clas®d
on a contract between these two entities. The documents identified in the June 1, 2015 rg
do not purport to beantracts between these two entities.
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in his Rule 59(e) Mtion. Plaintiff's argumentthat Defendants had fair notice are also improper

becausehey could have been but were not raised prior to enfjodgment.

Even without these concerns, Plaintiff's thispecification of error fails to support
alteration or amendment of the judgmenWhile Plaintiff’'s current proffersuggestshe gave
Defendantssomenotice of his intent to rely on additional documents in support of his con
claims it does not change thiesult. This is, first, because Plaintfiected not tseekleaveto
file a second amended complaint knowing Defendants would likely oppose such a. moti
addition, the notice Plaintiff did provideasboth untimely and insufficient.

Plaintiff claims he first gavaotice of the expanded bases for his contract clgnasigh
his counsel’'April 17, 2015 email. This was roughly four months after the deadline to mo
amend pleadings and less than two weeks after the court granted Plaindiffreotion to amend.
SeeECF Na 13 (First Amended Scheduling Order setting a December 16, 2014 deadline to
pleadings); ECF No. 47 (April 3, 2015 order granting motion to amend); ECF No. 49 (Am

Complaint filed April 6, 2015). The matter was, hatt time, governed by a recently enter

Second Amended Scheduling Order, whseha discovery deadline of June 8, 2015. ECF Na.

(entered April 15, 2015). While discovery was extended for limited purposes by tes,dhe
general discovery deadk was never extended beyond June 8, 2015. ECF No. 90, 115 hl&7.
this notice of an expanded basis for Plaintiff's conttmed claims was given less than t

months before the close of discovery.
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As Plaintiff acknowledges in his Memorandum in Supgdwetbelievedefendants would
opposeany motion to further amend the complaint in part based on untimettheBalmetto
Health’s response suggested additiae#tedgrounds on which it would have oppodedher
amendmeng(that Plaintiff or his attorney had the documents well prior to April 17, 208&¢ed
with this likely opposition, Plaintiff elected not to move to amend.

Plaintiff's June 1, 2015 supplemental discovery resppndaile a more formal indicatior
of intent @t leastissuming a signed version was ultimately provided) do not fit the questions
The underlying requests sought documents on which Plaintiff relied for partalidgations
(most critically, allegations relating to a contract between Radrikealth and ACGME).

In sum, neither the April 17, 2015 email n¢ine June 1, 2015 supplemental discove
responses gave adequate or timely notice of Plaintiff's intent to rely on documgotsl those
identified under the tevant causes of actiori the Amended Complaint. Had Plaintiff intends
to rely on these documents, the proper course would have been to move to amend aonddh
cause for the delay. At that point, the basis for each of the proposed amendedaldinave
been clarified ad Defendants would have had an opportunity to address any grounds for op
amendment. Plaintiff affirmatively elected not to pursue that course. Hedmsbe did sg
because he anticipated opposition, not because he believed Defendants agreedfoonal
amendment. Having made this election, Plaintiff cannot now complain that Defendams

court should have construed the Amended Complaint to include what Plaintiff neglet soadd.

13 Defendants USGSOM and Drs. Koon and Walsh had, in fagiposed Plaintiff's first motion
to amend, which was filed January 23, 2015, on various grounds including his delay in S
amendment and the pendency of multiple dispositive motions. ECF Nos. 18, 22, 27, 31, 3
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For the reasons stated above mils third argument fails to the extent he challenges the
ruling as to the firsparty contract clainbecause he did not presethat argument through his
Rule 59(e) Motion. His argument as to both the -faastty contractand thirdparty beneficiary
claims fails because Heas not shown the decision not to allow him to m@ydocuments no
identified in the Amended Complainas clearly erroneous or resulted in manifest injustice

B. Incidental Beneficiary Ruling

Specification of Error. Plaintiff's fourth specificationof error challenges the ruling he
“was an incidental beneficiary, instead of an intended-tharty beneficiary of the Affiliation
Agreement and the PLA® He assertghe court bverlooked the fact that Plaintiff is specifically
listed by name in the attachment to the PLA and that he lisdiet within the definition of
‘residentin the Affiliation Agreement. ECF No 198 at 2° Plaintiff makes consistent arguments

in hisMemorandum in Suppqgradding that his failure to “locate any bindiprecedent precisel

<

on point . . . should not have been fatal to [his] tpiadty beneficiary claim.” ECF No. 210 Hi.

14 Lack of notice was not, in any event, the obdsis for rejecting Plaintiff's firgparty contract
claim. ECF No. 188 at 891 (rejecting variant of South Carolina’s employee handbook theory t

extent claims were asserted against LS0M and addressing various alleged breaches on the
merits).

15 This argument presumes Plaintiff is allowed to rely on the belatedly idenffifdiation
Agreement and PLA, which arguments are rejected for neasidressed abovBupraDiscussion
§ILA.

16 Plaintiff noted the same circumstances in his memorandum in opposition to sujpigangnt,
followed by the conclusory statement “[a]s such, Plaintiff is allowed to lamngction as a third
party beneficry of these two contracts, to enforce the obligations of the parties to thasetsoht
ECF No. 148 at 41, 42.

16




Discussion.In finding Plaintiff was no more thaam incidental beneficiary, the couvelied
onthenature of the promisdsetveen Palmetto Health ddJSGSOM. ECF No. 188 at 94ifing
Johnson v. Sam English Grading,cin722 S.E.2d 544 (S.C. Ct. App. 2015). It also noted
Plaintiff's failure to cite any authoritfor the proposition agreements between entéiggagedn
joint educational efforts may be enforced by students under apiduitg-beneficiary theory.

Plaintiff's present arguments do not persuade the court it erred in holding Plaasjfat

most, an incidental beneficiary. The promises in the AfifdratAgreement and PLA directly

benefitted USESOM and Pahetto Health. This is truef the promise to abide by ACGME
standards, as failure to abide by these standards could or would have resulted in |loss of

accreditationwhich would have resulted in amjury to the Entity DefendantsWhile residents

|92}

surely benefit from the program being accredited, as well as from cowghgth the standard
required for accreditation, nothing suggests ttiatd-party” benefit is thantended(as opposed
to incidenal) purpose of the agreement between LBSBOM and Palmetto Healtlgiven these
entities’ independenhterest in maintaining accreditation.

As Plaintiff acknowledges, heasfailed to direct the court to any authority addressing even
a mmparablescenario. He, instead, directs the court to one case with a more remote conpection
between the “contract” and claimant in which the court held the plaintiff (anpatiered by a
resident) wasat mostan incidental beneficiary of ACGME standards. ECF No. 210 at7.7|n.
That this moraemote connection didot support a thireparty beneficiary claim does notean
that a somewhat closer connectawessupport such a claim.

In sum, Plaintiff has, at best, pointed to the novelty of his theory. iFlmet enough to
persuade the court its decision was clearly erroneous or resulted in maitststa.

C. Reliance on ACGME Decision
17




Specification of Error. Plaintiff's fifth specificationof errorassertghe court €rred in
ruling the ACGME's decision not to take any action on Plaintiff's written comfslaabout the
orthopaedic surgery residency program precludes a finding that the prograchedrahe
accreditation standardseECF No. 198 at 2see alsd&=CF No. 210 at 17, 18.

Discussion. Thisargumentests on a misreading of the summary judgment oidether

than ruling on this basis, the court foundnhecessary to “reach Defendaradditional arguments

for summary judgment, including that there was no breach given the Program ostver |

accreditation and the ACGME found no merit to Dr. Irani’s raltieted complaint."ECF No.
188 at 94. Thughe fifth specificatiorof errordoes not support alteration or amendment of
judgment.

D. Joint Employer Ruling

Specification of Error. In his sixth specificaton of error, Plaintiff assertsthe court

“disregarded the underlying principle behind the joint employment doctriBaittdr v. Drive

the

Auto. Indus. of Am., Inc793 F.3d 404 (4th Cir. 2015), in ruling that Defendant USC School of

Medicine was not a joint employer of Plaffis in the residency programs.ECF No. 198 at-3.

He maintains the court failed to consider the “complete control”-SS&® and Drs. Koon and

Walsh exercisedver his participation in the Residenap&ramandimproperly apportionedthe
educational component of the residency program to DefendartSTBC and the employmen
component to Defendant Palmetto Hedlthd.

In his subsequent &norandumn Support Plaintiff argues theantrol element oButler
is satisfied because US®OM “exercised complete control and supervision over Plaintiff's ¢
to-day participation in the orthopaedic surgery residency program.” ECF No. 21MHatrotes

all memoranda of record regarding Plaintiff's participation wateUSGSOM letterhead, the
18
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Departmentof Orthopaedic Surgery Residency Manual governed scheduling, work hours
dress ode, USGSOM employees wereesponsible for ining and evaluating residentshe

Program’swebsite spoke in terms of a program ofteby USCSOM, andother documents spok
in terms of joint responsibility for the prograntd. at 1920. Plaintiff characterizeshe court’s
allocation of educational and employment components to-88M and Palmetto Health
respectively, as arbitrary atatkingin factual or legal authorityld. at 20’

Discussion. While Plaintiff cited Butler in his memorandum in opposition to summse
judgment, he failed to addreany of its nine factors (including control). He, insteaglied on
evidence Palm&i Health and USGOM held the Program out as being jointly run including
placing the logos of both entities and welcome messages from the heads of bothesidbedy
Program’s website. Plaintifilso relied onthe Affiliation Agreement’s statement the Enti
Defendantshared “responsibility for ensuring an apprage learning environment.’ECF No.
148 at 55, 56.

The court found Plaintiff's argument unpersuasive “both because it fails to aduze

Butler factors and because it suggests only joint responsibilityedoicationalaspects of the

17 Plaintiff suggestshe ruling on joint employmemontrituted to the grant of summary judgme
on his discrimination, retaliation, andelaich of contract claism ECF No. 210 ait9 (presumably
referring to the first through fourth causes of action). However, as noted above, nudgnilee
first cause of action (Title VII) and third cause of action to the extent it relifdtle VIl wasalso

granted based on Plaintiff's failure to timely exhaust administrative remedil®sgs not
challenged througthe present motion. The second cause of action (Section 1981) was a
solely against Palmetto Health, thus raised no joint employment issue. Modifieti@ruling

on joint employment would not, therefore, modify the result as to the first anddseauses of
action or third cause of action to the extent it relies on Title VII. Modificatidhisfruling could
impact the third (retaliation) and fourth (figarty contract) causes of action but only if ot
challenged bases for these rulirage also modified.
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Residency Program.” ECF No. 188 at 4Bhe court noted the substantial and uncontrovefted
evidence Palmetto Health, rather than USOM, assumed the responsibilgi®f employer.Id.
at 4345 (concluding Plaintiff “points taolanguage in these or any other documents to suppprt a
finding of joint employment as opposed to joint responsibility for educational taspethe
Residency Program.”).

Plaintiff's presentargument fails to address the multiple documents the court consigdered
in concluding Plaintiff had not raised a genuine issue of material fact as to rjgdhbyenent.
These documents includ@) Plaintiff's Resident Agreement, which expressly stated he wa
“employed by Palmetto Health” and gave Palmetto Health authority to terminatehoause

(2) the Affiliation Agreement, which provided “no person employed bynetib Health shall be

[%2]

considered an employee of the University” and placed responsibilgglaries and fringe benefit
on Palmetto Health, and (3) the PLA, which also placed responsibility forgpaglary, fringe
benefits, and professional liability insurance on Palmetto Health and providlecdgints that
may require academic or diptinary action will be referred back to [Palmetto Health] via the
program Director|[.]”

To the extent Plaintiff now offers argument as toBh#erfactors, hisargument as to join{
employment is an improper attemptréose a nevargument that could have been made prior to
entry ofjudgment. Even if properly raised, itireffective because Plaintiff fails to address the
clear and uncontroverted evidence tRalmetto Health, not USSOM, acted as employer in the
hybrid studenemployee relationshigesulting from his participation in the Residencgdtam.
1. Due Process

Specification of Error. In his seventhspecification of error, Plaintiff asserts the court

disregarded or misconstrued evidence supporting his due process allegations. Hesidenti
20




alleged errors: (1bhe courtdisregaded evidence the Graduate Medical Education Committee
(“GMEC”) “act[ed] as an official rubber stamp for whatever the program director of a particular
residency program requests about his or her resigemd (2) the court misconstrueelidence
relating tothe USGSOM Defendants’ podtearing,ex parte submissions to the Grievance
Committeeincluding byfinding Plaintiff invited the Grievance Committee “to solicit additional
information from the prograimand was, himself,'invited to submit additional material ECF
No. 198 at 33

In his subsequent &morandumin Support Plaintiff first arguesthe court improperly
relied on aconstitutional standard in analyzing the due process aspects of his cowiras).cl
ECF No. 210 at 21 (“Although the Court relies on ease that affords lesser due process
protections to academic or educational decisions, as opposed to regular empldgonsons,
Plaintiff submits that a contractual promise of due procesmaterially different than 3
constitutional guarantee of due procgssMost critically, Plaintiff argues[f]he doctrine from
Board of Curators of Univ. of Md. v. Horowijt235 U.S. 78, 85 (1985), that dismissals in the

academic arena are subject to ssé&& amount of due procg$s . . simply does not govern

18 plaintiff's due process argumerappear to challenge entry of judgment on his -fiesty
contract claim (fourth cause of action) and possibly his {pardy beneficiary claim (fifth causé
of action) to the extent these claimstren allegations Plaintiff was denied contractual due process
rights. Although less clear, particulartylight of his subsequemstrguments regyding improper
application of a constitutionadtandardto his contracbased claimsthey may also challenge
judgment on Plaintiff's eighth cause of action, which asserts a claim a@ainkioon under
Section 1983 for deprivation of a constitutional right to procedural due process.

D
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Plaintiff’'s contractual due process claim herdd. at 22 Plaintiff relies on four (previously
uncited) employee handbook cases in support of this arguthent.

Plaintiff also argues there were a “number of deficiencies in the process” and r¢
“errors” by the court As to the two concerns raised in his Rule 59(e) Mottaintiff argues the
posthearing, ex parte submissions were the “most egregious violation of due piocébs|
assertshe “did not ‘invite’ the committee to solicit additional information from the program
because his comments during the hearing only requested the Grievance Comuniiteet‘an
independent review and contact nurses, staff, and patiddtat 25, 2§likening the actions tha
were taken to allowing a prosecutor in a criminal trial to present ex partmatfon to a jury that
had reached an impasse). As to the GMEC's role as “rubber stamp” Plaint#§@rpioe “never
had an opportunity to provide any input until after the GMEC had already acceptédddis
recommendation,(2) the grievance process offered only pdsprivation review, with only the
fourth step providing any “ostensibly independent reyiewwd (3) no one waable to identify ay
instance, prior to Plaintiff's termination, in which a resident’s terminatias @werturnedld. at
26, 27;see also idat 28 (arguing “Dr. Koon’s animus towards Plaintiff, which was evidence

the obviously inappropriate and intolerable comments . . . , tainted the deuneskomg process”

19 SeeECF No. 210 at 223 (citingSouthern Atl. Fin. Servs., Inc. v. Middlet@56 S.E.2d 444

(S.C. 2003), for premise ambiguous language should be construed against the draftin
Connor v. City of Forest Acre560 S.E.2d 606, 611 (S.C. 2002) for premise summary judg
is not warranted simply because employer follows the steps enumerated iplbygeerhandbook
where “reasonable minds can differ as to whether just cause existed to suppamtnination”;
Small v. Springs Industries, In@57 S.E.2d 452 (S.C. 1987), for premise an employee hand

may modify an emplgee’s atwill employment;Williams v. Reidmarb29 S.E.2d 28, (S.C. Ct.

App. 2000) for premise covenant of good faith and fair dealing applies to implied cehtiaet
on employee handbooks).
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and the GMEC clearly acted as a ‘cat’'s paw’ for [Dr. Koon’s] underlying deaiggcematurely
to drum him out of the program.”).

Plaintiff also points to three additiorellegederrorswhich were noteferencedn his Rule
59(e) Motion. These include the following(1) it was “grossly unfair for Defendant Palmet
Health to refuse to accept Plaintiff's request for a grievance lgearidanuary 2012,” and th
courterred inimproperly defininghe term “businesday”;(2) the court “mistakenly determine

that Dr. Irani had an adequate opportunity during the grievance hearing to chalen

truthfulness and accuracy of the statements made by Drs. Koon and Walsh, but hd ttediine

so; and (3) the court improperly gave Dr. Koon a same-actor inferéhcat 23-28.

Discussion To the extent Plaintiff's Mmorandumn Supportaisesdue processoncerns
relating to issues other than ttveo raised in his Rule 59(e) Motion (tGMEC's alleged role as
rubberstamp and propriety of pekearing, ex parte submissignhis arguments are not withi
the scope of what & preserved bthat notion. Plaintiff's argument as to application of tl
Horowitz standards alsoforeclosed byhis memorandum in opposition summary judgment

which disavowed the need to distinguish between the potentially applicable staffdards.

20 Plaintiff's memorandum in opposition to summary judgment, included a combined iniood
to all claims alleging due process violations. ECF No. 148 at 42, 43. Despite noting thennd
rights arose from different sources (contractual and constitutional), Pldidtinot argue for
application of different standards. He, instesdteal “[t] he analysis of the due process issues |
does not require the court to delve too deeply into the intellectually demanding quesatnathefr
the residency program is primarily an academic endeavor or a matigblaf @mployment; nor
does it require the court to define carefully the specific quantum of prowdss actually due
such as the length of the hearing, use of evidentiary rules, or the right to coudsd®Plaintiff

thenargued the process wasnti@d, under any standard, “by deliberate, patent misrepresents
. .. [and] the ex parte submission of evidence . . . after the hearing was closeceatitea
grievance committee had reached an impasisk.”
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Even if all of Plaintiff' spresenaarguments wererpperly raised, they wouldil for reasons

explained in the summary judgment ordereyKasped of that order are summarized below.

Because they wereisad in Plaintiff's Rule 59(e) Mtion, the court also addresses Plaintiff

arguments as to the GMEC's role and gos#iring ex parte submissions in further detail.
Summary Judgment Order on Contractual Due Process In discussing Plaintiff's
contractual due process claims, tekeemmary judgment order noted Plaintiad neither

“identif[ied] any specific contractual promise of a due process step or pratgbtd was

breached” nor “cite[d] any gal authority in support of his theory that the alleged deficiencies

constitute a breach of a contractual promise of due process.” ECF Nat 888 The coutthen

addressed the specificallegeddeficiencies includinghose now adveed in Plantiff's Rule

59(e) Motion andMemorandumn Support. Id. at 8689 (addressing allegadisrepresentations

to the GMEC and Grievance Committee, plosaring ex parte submissions, argument GM
acted as a “rubber stamp,” absence of and alleged defectscedpres provided, and denial
Plaintiff's January 2012 request for a hearing).

Thus, in addressing the due process aspects of Plaintdhtract claim(s)the court

initially looked to whether any alleged deficiency violated any provision of a document Pl

S

D « «

EC

aintif

relied on for his contract claims. The caaldogave Plaintiff the benefit of the doubt by assuming

constitutional standards might be incorporated into the cofdyactd, tlerefore, addressed h
due process allegations under H@rowitz standardn addition toaddressing Plaintiff' specific
arguments.ld. at89-91 (finding no violation of the constitutional standard).

Summary Judgment Order on Constitutional Due Proces. The court separately
addressed Plaintiff’'s constitutional procedural due process didirat 96102 There the court

noted Plaintiff's incorporation of his arguments as to his contractual due praaessanhd further
24
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addressed Plaintiff's specifiarguments of “deliberate patent misrepresentatiahsing the
Grievance Committee hearing and the goestring ex partesubmission oévidence by Drs. Koon
and Walsh, finding none of the alleged deficiencies violatetitnewitz standard.

No Clear Error in Summary Judgment Order.  Although not entirely clear, Plaintif
does not now appear to challenge the ruling on his constitutional due process claim. He
in any event, pointed to any clear error in that ruling and the court finds none.

While Plaintiff does challenge the ruling on the due process aspects of histodatna(s),
he failsto point to anyclear error in the primary basis for the court’s rulititat he failed to
identify anyspecific contractual promidgeachedy the alleged deficienciesseeECF No. 188
at 8689. This ruling necessarily focused on the terms of the “contracts,” noHdhewitz
standard. Thus, Plaintiff's argument the court erred in appkio@witz to his contracbased
claims is misplaced.Neither does he now identify any contractual provision breachs].
instead, acknowledgéisat neither the Palmetto Health Residency Manual nor ACGME guide
define due process. ECF No. 210 at 21.

As noted above, IRintiff now citesfour employeéhandbook casesSee supran.19 He
argueshesecasegrovide the appropriate standdorelcause the Palmetto Health Resident Mar]
does not contain either a general disclaimer or a disclaimer specific to the GeierahDue
Process policyld. at 22(alsorelying on S.C. Code An8.41-1-110. Plaintiff does not, however
point to any specific language or holding in these cases that supports finding tiadlegmad
procedural deficiencies constitute a breach of a contractual promise of duesprdaeghe
contrary, theytate generadrinciples the court applied including that, where a contract only all

termination for cause, the issue is “whether the employer had a reasonable dobdlihitthat
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sufficiert cause existed for terminatiori[,hot “whether the employee actually committ

misconduct[.]” Connor, 560 S.E.2d 611.

D
o

Specific Issues Raised in Rule 59(e) MotiorBecause they are specifically raised in the

Rule 59(e) Motion, the court addresswo of Plaintiff's present arguments in nealetail. These
include his arguments the GMEC acted as a cat’s pathéProgram Director’s (Dr. Koon’s
recommendationgand the court misconstrued the record relating topttethearing,ex parte
submissions.

Cat's Paw Argument. While Plaintiff did not use the phraseat’s paw” in opposing
summary judgmenthedid referto the GMEC as arubber stampin describing the grievancg
process. He supported this characterization by noting three wittestsiesd theycould not recall

any time when th&MEC rejected a program director’'s recommendation to terminate or disc

\1%4

pline

a resident or where a resident was allowed to address the GMEC before a disc{plinary

termination) decision was made. ECF No. 148 at P4aintiff did not address the rubbsiamp
allegation furthein his subsequent argument. Thus, he did not explain why, even if the G
acts as drubber stamp,” it would constitute a violation of his contractual (or constitujioigat

to due process. Most critically, he did not point to any provision in a contractual doc

MEC

ument

requiring greater independence by the GMEC. Neither did he address the sigaifdanc

subsequent review of GMEC decisions by the Grievance Committee, a bodyssatopfaculty
and residents from other departments.

The Summary Judgmentr@er acknowledged Plaintiff's characterization of the GME(
role as a rubber stamp. ECF No. 188 at §aigcussing backgroundyl. at45 (discussing joint
employment allegations under Title VII claimyl. at 86 (discussing contractual due proce

claim). The court did not address the concern in greater detail given Pifigiifire to advance
26
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any specific argument based orstleged role. Theourt did, however, addressadated concern
that Dr. Stepens, who was the decisiomaker at the third level of the grievance process,

biased against PlaintiffAs to this argument, the order notethé contractual steps make it high
likely that Dr. Stephens, the DIO, would be aware of the circumstances and involvegrodess
being grieved and, consequently, could well have formed an opinion of the propriety
remediation before her involvement in the grievance prdc€SSF No. 188 at 88The samean

be said of th&MEC’srole as the contrégal steps do not appear to envision, much less pron

was

ly

of the

nise,

that a resident will be given an opportunityattilresshe GMEC before it decides whether to place

a resident on remediation or terminate th&@dent.

Plaintiff's present cat’'s paargument seemto be offered as a basis {&) imputing Dr.
Koon'’s “overt animosity towards [Plaintifffb the GMEC andll levels of review in the grievanc
process, and (2) suggesting the process is deficient because there was e gved&VIEC had
ever failed to accept or a Grievance Committee had ever overturned a progretor’slis
recommendation to terminate a resident, at least prior to Plaintiff's termin&esCF No. 210
at 2628. While this turnsPlaintiff's prior characterizatioof the GMEC as a rubber stanrgo
something of an argumerit fails to demonstrate that the characterization, even if correct, vio
any contractual promise of due procedsest critically, itfails to point to any contractual promig
a resident W have input oanyindependenreview will be conducted befotee GMEC makes
aninitial decisionon remediation or termination. Likewise, Plaintiff points to no proifiaiselty
opinion wll not carry great weighthroughout the process. Thus, Plaintiff's present “catig’p
argument suggests only disagreement with the terms of the alleged contr@cthan a breack

of those terms.
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Ex Parte Communication. Plaintiff addressed his concerns regarding Drs. Koon
Walsh’s posthearing ex partecommunications with the Gavance Committeat several points
in opposing summary judgmenfeeECF No. 148 at 39, 43, 498. He characterizethe ex parte
submission as “clear violation of due process and fundamental fairness,” but pointed
contractual provision violated or constitutional prohibition on such submissions in the con
an academic decisionld. at 39. The court fully considered and addressed these coiirte
evaluaing Plaintiff's contractual due process allegationsting (1) the submission did not late
any expres terms of the contract, (2) any objection to the submissiernwaaed by Plaintiff's
requestthat the Grievance Committee “go beyond the hearing record to inquire asaigsv
incidents and his general performance,” and (3) Plaintiff himself wasdaedwand took the
opportunity tomake a poshearing submission. ECF No. 188 at 88, 89.

The court addressed the concern agaianialyzingPlaintiff’'s constitutional due proces|
arguments finding the process satisfiddorowitz The court also found Dr. Koon, though
participant, was neither responsible for establishing nor administeringrdoess that was
provided. ECF No. 188 at 101.

Plaintiff's present arguments do nmint to any clear error in thesenclusions In his
Rule 59(e)Motion, Plaintiff argues the court improperly held he “invite[d] the Grieva
Committee to solicit additional informatidrom the prograrhand asserts he was ratvitedto
submit additional material.” ECF No. 198 at 3. It is, however, clear Plasuiffested the

Grievance Committesdicit additional information regarding his performance. While he n

and

o no

ext of

mns

ar

[72)

nce

nay

have suggeste@r at least intended) that body seek the information from different sources than it

elected to pursue, it remains that Plaintiff requested the Committee artier inquiryafter the

hearing closecand did not pgace any specific limitations on that request or indicate he
28
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reservinga right to respond. To the contrary, Plaintiff stated he would “stand by” whalt the

Grievance Committee was toksliggesting a waiver of any right to respond. Hearing Trans. &
116 Plaintiff was also informed the Grievance Committee was seeking additioaahatfon
from the faculty, but did not raise an objection. He, instead, chose to provide his own ad
information

In sum, what occurred after the hearing may not have been what Plaintiff intendes,

however, a reasonable interpretatiorwbiat herequestediuring the hearing and consistent with

his own actions, which raised no objection to and, in fact, joined in making dngarsng

submission In any eventRlaintiff points to nothing in any contractual docum@ntconstitutional

it 85,

Jitional

It wa

standard apptable to reviewof educational decisiopghat precludes the Grievance Committee

from considering post-hearing, ex parte submissions.
V. Retaliation

Specification of Error in Motion. In his eighh specification of error, Plaintiff asserts th
coutt “overlook[ed] a number of adverse employment actifiaken] mmediately following
[Plaintiff's] complaints abut Defendant Koon calling him ‘Achmed the Terrofrigyentually
culminating in his terminatioh. ECF No. 198 at 3. He also argues the cdaited to “gve
sufficient consideration to the liberal standard established Burlmgton Northern & Santa Fe
Ry. Co. v. White548 U.S. 53 (2006), that retaliation claims should be analyzed in terms of wi
the challenged actions might discogeaa reasonable person under the same circumstances

making a complaint of discrimination or otherwesgaging in protected activitiésld.?!

2l These arguments challenge judgment on Plaintiff's third cause of action, wtegesa

Defendants Palmetto Health and USOM retaliated against Plaintiff for opposing unlaw
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In his Memorandumin Support Plaintiff argues there is evidence USOM became
aware of the complaint andtaliated by(1) refusing to allow Dr. Guy to take over responsibil
for monitoring Dr. Irani’s remediation (during a January 30, 2012 faculty megtamg)) (2)
recommending Plaintiff be suspended for alleged inappropriate care of a dpnélpasthan a
month laterlon February 29, 2012). ECF NailOat 30(citing Plaintiff's declaration). Plaintiff
argues causation is supported bgmaporal link between his complaitd Dr. Stephens, which h
argues must have occurred on or before January 3, 2012, and these actions by ageR&i¥I1U
(in late January and late February 201B)aintiff also chlienges the court’s conclusidr.
Stephens’ actions did not constitute adverse actidnat 30 (arguing Dr. Stephens’ preexistil
negative impressioof him should not preclude his retaliation claim because that impressio
not justified, “demonstrates that she did not perform her responsibilities underghange
process and “should not have been used as a basis for defending against aefaketatiation”).

Discussion To the extent Plaintiffrelies on (1) denial of his request to have h
remediation supervisdaly Dr. Guy (2) the complaint about his care of a spine patien{3pany

other alleged retaliatory action lSCGSOM or itsagens, his arguments ar@reclosed by his

discrimination in violation of Title VII and Section 1981. As noted above, judgment ofitlae
VIl aspect of the claim was granted on grounds not challenged in the present motion.
Plaintiff also asserted a separate retaliation claim against Dr. Koon (tenéhafaargion), that
cause of action is not implicated by thegent arguments because it rests on a distinct factua
legal basis (alleged violation of the First Amendment based on Plaintiff's comspta the
ACGME about duty hour violations and inadequate supervision).
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failure to raise them before judgmeht.Even if properly raised, the arguments would fail
reasons addressed below.

Plaintiff's argument that USGOM or its agents retaliated against him rests on a fla
theory of causation.Plaintiff argues an inference of causation may arise from evidence (
made his complaint to Dr. Stephens on January 3, 2012h€2)enial b his request Dr. Guy

oversee his remediation and the complaint about the spine patient occurred within two

for

wed

1) he

months

following his complaint to Dr. Stephens, and (3) Drs. Stephens and Koon discussed the comment

at some point in timeAs to the third poin®laintiff argues there is “a material dispub®at when

this exchange occurrétbecauseDr. Stephens testified she did not know when she discussed the

issue with Dr. Koon. Plaintiff acknowledges that Dr. Koon testifiedeievedDr. Stephensnay

havereceivedhe complaint after Plaintiff was terminated, but argues this statement is specylative

Plaintiff does not address Dr. Koon'’s stateis for tis belief,that he learned of the complaint

from Dr. Stephenafter Plaintiff's termination ECF No. 210 a29 (citing Koon Reply Aff.  67)
Plaintiff is correct that Dr. Koon’s statement of belief as to when Dr. Stephanpfave
learnedof the complaint is speculative. He is also correct that a jury might not crediobm.K

testimony as to when Hearned of the complaint. This would not, however, establish tha

22 |n opposing summary judgment on this claim, Plaintiff asserted he complained tefierss
about Dr. Koon’s “Achmed the Terrorist” comments in January [2012] and, “[s]hortkyater,
Dr. Stephens denied his grievance, refused to provide him documentequested about t
investigation of Trauma Female 375, and denied his request for a grievanog.hdde argued
“[t]he relatively short time span between Plaintiff’'s complaint to [Dr.] Séeshandher actionsn

t Dr.

e

refusing his grievance hearing wesgt is sufficient evidence of causation to survive summary

judgment on this claim.” ECF No. 148 at 63, (Bédnphasis added). Plaintiff did not argue L
Stephens took any other actions in retaliation for his complaint. Neither did heopaigtadvers
action by USESOM or its agents that might have been in retaliation for his complaargoe
the complaint was passed on to USOM.
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Koon learned of the complaint prior to the two allegedly retaliatory actaken by USESOM
or its agents. It would, instead, leave an absence of evidence as to when the caovapls
communicated to Dr. Koon or any other agent of USSQM.

Plaintiffs arguments as to Dr. Stephens’ actions and motivation also fail to su
alteration or amendment of judgment. Plaingfifectively concede Dr. Stephensad a
preexisting negative view of him. He argues this viewpoint “demonstrateshndid not perform
her responsibilities under the grievance process to provide a fair and unbiased bevidoes
not explain why such a failure would support an inference of causation for purposesilidizoret
claim. Thus, this argument fails to persuade the court that its grant of sujad@ment on this
claim was the result of clear error or worked a manifest injustice..

V. Plaintiff's Job Performance.

Specfication of Error in Motion. In his nirth specification oferror, Plaintiff argues the
court “unfairly accepts Defendants’ premise that Plaintiff provideessaiidard care in the patie
encounters underlying his various disciplinary actions and ternimmiatECF No. 198 at 3.
Plaintiff asserts that hiseXpert withess determined that Plaintiff's care was appropriate 1
secondyear orthopaedic surgery resident; the California Medical Board ultimagtdyndined that
Plaintiff had not deviated frostandards of acceptable care with regard to these patients; an
one of Plaintiff's senior residents described the treatment towards Plagméffwitch hunt” in a

contemporaneousrmail to his colleagues.id.?

23 Plaintiff does not indicate the causes of action implicated. Neither is it entiratyfrden his
argument. Theourt, nonetheless, construes this argument as a challenge to summamsniju
on Plaintiff's second and fourth causes of action for disparate treatment Seutien $81) and
breach of contract.
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In his Memorandumin Support Plaintiff argues the record is insufficient “to support
finding as a matter of law that Dr. Irani’s job performance during hideasy was sufficient tg
justify his termination.” ECF No. 210 at 31. He challenges comments Defshoddigtd on as
“cherry-picked” phrases from his firgtear evaluations, denies he described “his entire -BG

year as a ‘rocky start’” during the Grievance Hearing, and argues the wdairly accepted

statements from Dr. Koon'’s reply affidavit that represented his perselnafish conclusions, and

uncorroborated negative assertions of fact. He argues the court applied an impieieeential
standard of review under which “no resident could ever successfully challesiger thier
termination through the legal systengaedless of how egregious the underlying facts wele.”

at 32. Plaintiff notes his own expert “opined [Plaintiff's] terminationwas clearly premature.

Id. He also notes the “California Medical Board, which actually took the tineview thismatter

in a contested hearing, determined that Dr. Irani did not have persistent pagessigas and did

not deviate from the standard of care in connection with the same patient encoustrg”ani

this case.ld.

Y

Discussion. The courtrelied, in part, onthe deference applied to academic decisions in

ruling on one component of Plaintiff's second cause of action (disparate treatm@oineomof
Section 1981 claim). ECF No. 188 at6® (discussing and relying on, inter akRegents of Univ
of Mich. v. Ewing 474 U.S. 214 (1985Halpern v. Wake Forest Univ. Health Sen869 F.3d
454 (4th Cir. 2012)Nigro v. Va. Commonwealth Univ. /Med. Coll. of V82 F. App’x. 347 (4th
Cir. 2012)). Specifically, the court relied on this standard in concluding Plaiotiftl ot
establish that he was performing satisfactorily at the time of his termination frétnogyem.id.
at 5760. In reaching this conclusion, the court noted Plaintiff proffered evidence theyfameld

in concluding he provided substandard cadeat 58,59. However, ontrary to Plaintiff'scurrent
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argument, the courissumed for purposef the order that IRintiff's “evidence and opinion

testimony might raise a genuine issue of materialifaloe question was whether the faculty and

GMEC were correctin their understanding of the facts anehched the most appropriat
conclusionsas to whether Dr. Irani was in need of remediation or should be dismidde@t 59,
60. The court, nonetheless, found summary judgment appropriate under the deferential s
announced ifEwing, which directed courts to “show great respect for the faculty’s profess

judgment” and not to override that judgment “unless it is such a substantial depamr

accepted academic norms as to demonstrate that the person or committee resfidnsdile

actually exercise professional judgmentd. at 60 (quotingewing, 474 U.S. at 255)The court
also referred to this standard in ruling on one aspect of Plaintiff's breadmtofct claim. See
ECF No. 188 at 85 66 (“Dr. Irani does not and cannot argue that the faculty and GMEC
obligated to accept his version of etgerSuch an argument would ignore the deferential stan
applied to review of academic decisions involving students as well as standards applied
employment decisions in the academic figld.

In reaching these conclusmmhe court did notaccept[] Defendants’ premise that Plaint
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provided sukstandard care in the patient encounters underlying his various disciplinanysacti

and termination” as true.The court, instead, applied the deferential standguolicable to
academic decisions/Vhile Plaintiff suggests the standard itself is overly deferential, he poin

no law supporting a less deferential standard of reviehaintiff has, therefore, failed to persiea

the court that entry of judgment on this claim was clearly erroneausrked a manifest injustice.

CONCLUSION
For reasons explained above, many of Plaintiff's present arguments are pribge

foreclosed because they were either (1) not raised prior to judgmehnhot (easonably predicte
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by his Rule 59(e) Motion.Even if not foreclosed, his arguments fail to establish grounds

alteration or amendment of the judgment because they do not establish thenjigselearly

erroneous or worked a manifest injusticlaintiffs motion to alter or amend judgment i

therefore, denied.

IT IS SO ORDERED.

Columbia, South Carolina
November 22, 2016

s/ Cameron McGowan Currie
CAMERON MCGOWAN CURRIE
Senior United States District Judge
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