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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

James AlstonCarnell Bullock, )

Mark Hilton, Zachary Jenkins, James Kil@, Civil Action No.: 3:14¢v-04093JMC
Rhett Linley, John McPherson, )

JeffreyNaves, Joseph Robinson, )

Carl Simon, Khehadi Watkins, )

Corey Gleaton, Nolan Pegues, and )

Alan Ryman,

Plaintiffs,
V. ORDER AND OPINION

DIRECTV, Inc., DIRECV, LLC, and
MasTec North America, Inc.,

)
)
)
)
)
)
)
)
)
Defendats. )

)

Defendants DIRECTYV, Inc., DIRECTV, LLC (together, “DirecTV”) aMhsTec North

America, Inc. (“MasTec”) (collectively, “Defendantshave filed 14 motions seeking summary
judgment on claims arising under the Fair Labor Standards Act (“FLSA”), 29 U.S.C €8 264,
asserted by Plaintiffs James Alston, Carnell Bullock, Mark Hilton, Zgchamkins, James Kile,
Rhett Linley, John McPherson, Jeffrey Naves, Joseph Robinson, Carl Simon, Khehadi Watkins
Corey Gleaton, Nolan Pegues, and Alan Ryman (together, “Plaintiff&$ECF Nos. 87 to 100.)

A hearingon the motions has been schedul&eegECF No. 139.) In order to streamline the
upcoming hearing and to ensure an expeditious disposition of the summary judgmensnibis

order addresses a number of arguments raised by the parties for which the ewasdrgliment

at a hearing would not be beneficial. Accordingly, in this order, the dENIES IN PART

! The court notes Defendants’ statement that DIRECTV, Inc. merged iRE@IV, LLC, on
January 1, 2012, and that, as a result, the only DirecTV entity that remains in existenc
DIRECTV, LLC. (See, e.gECF No. 87-1at1n.1.)
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Defendants’ motions for summary judgment and reserves decision on the remaeutgodshe
motions until after the hearing.
I. RELEVANT FACTUAL AND PROCEDURAL BACKGROUND

On October 20, 2014, Pldifis filed their complaint in this matter, alleging that they are
all technicians who worked installing and repairing satellite television senstensy offered to
consumers by DirecTVSeeECF No. 1 at 2, 5Plaintiffsallegethat DirecTV oversees‘arovider
network”of corporate entitiesalledHome Service Providers (“HSPgHat provide DirecTV with
its workforce of techniciangSee id.at 5.) Ostensibly, HSPsuch as MasTeclejther employ
technicians directly or engage technicians as independent contractdies; HSP mightalso
subcontract withanotherHSP to provideDirecTV with technicianswho are designated as
employees or independent contractors of the subcontracted $&Pid@at 56.) Plaintiffs allege
that the HSProvider network was designed to all®iecTV to exercise the right afontrol over
technicians while avoiding its obligation to comply with the requirentiatthe FLSA imposes
on employers (See id.a 6-8.) Plaintiffs claim thatdespite Defendants’ designation of their
employment status, Plaintiffs were jointly employed by DirecTV and by thesHH&® engaged
them for purposes dhe FLSA. (See idat 810.)

Plaintiffs also claim thathe net effect of Defendantsolicies angractices wato willfully
fail to pay minimum wage and overtime coamgation due to Plaintiffs, and to avoid keeping
accurate time records in order to save on payroll cd&¢ idat 10) They allege that DacTV
useda computermprogram called SIEBEL to coordinate and assign to technicians particadiar
orders for installing orepairing DirecTVsystens and that DirecTMuseda pertask (piecerate)
payment scheme to compensate technicians for completingonaeks. $ee idat 7.) Although

the system accountddr some of the timeluring which techniciansomplete&l work orders,



Plaintiffs allege that it failedo account forall of thattime and that technicians were not
compensated for the time needed to perform other necessary work, such as

assembling satellite dishes, driving to and between job assignments, reviewing

and receiving schedules, calling customers to confirm installations, obtaining

required supplies, assisting other technicians with installations, performing

required customer educations, contacting [DirecTV] to report in or activate
service, working on installations that were not completed, and working on

“rollback” installations where Plaintiffs had to return and perform additional

work on installations previously completed.

(Id. at 11.) Plaintiffs also allege that the provider network resulted in many tecisiceing
misclassified as independent contractors and theg,to this misclassificatioiechniciansvere
required topurchase atheir own expense the supplies necessary to perform theamdrkhat
“chargebacks” were deducted from their pi8ee idat 12.) As a result of Defendants’ failure to
compensate technicians for working all the time necessary to perforrvtrkiand De¢ndants’
failure to reimburse technicians for chargebacks and expenses necessarily inqergdm their
work, Plaintiffs allege that they were paid below the minimum wageosadime wage ratesn
violation of the FLSA. (See id.at 1012.) Plaintiffs seek dmages for unpaid minimum wages,
unpaid overtime wagegand liquidated damages, pursuant to 29 U.S.C. § 216(b), and damages
from unpaid wages and compensation resulting from their misclassificationdegendent
contractors. $ee idat 24-27.)

After discovery was completeddeECF No. 66 at 1), Defendants filed the instant motions
for summary judgmensgeECF Nos 87 t0100). AlthoughDefendants raisseveralgrounds for
summary judgment, each motion is specifically tailored to eatttedf4 remaining Plaintiffs, such
that not all of the grounds raised are applicable to each Plai@8#eHKCF No. 131 at 52

(appendix).)Defendants assert that they are entitled to summary judgment on all or stme of

claims asserted by all or some of the remaining Plaintiffs becausagmergenuine dispute that



(1) certain Plaintiffs were properly classifi as independent contractors and were not jointly
employed by Defendants;)(Defendants lacked the requisite knowledge¢hef hours Plaintiffs
worked; (3 certain Plaintiffs are subject to the retail or service establishment exemption fo
overtime wages under 29 U.S.C. § 207@)y ¢ertain Plaintiffs were paid at least the minimum
wage; (5)certain Plaintiffs are unable to make the requishewing of damages; &ertain
Plaintiffs’ claims are barred by two year statute of limitagiocn 29 U.S.C. § 255(a); and Cértain
Plairtiffs were properly paid overtime wages during their employment withTeagSeeECF
Nos. 871, 881, 891, 901, 911, 921, 931, 941, 951, 961, 971, 981, 991, 100-1 see also
ECF No. 131 at 52.)
[I. LEGAL STANDARD

Summary judgment is appropriate when the materials in the rebowd that “there is no
genuine dispute as to any material fact and the movant is entitled to judgment as afrieattér
Fed. R. Civ. P. 56(a). “[l]n ruling on a motion for summary judgment, ‘the evidence of the
nonmovanss] is to be believed, and all justifiablefémences are to be drawn in [thefayvor.”

Tolan v. Cotton U.S. , 134 S. Ct. 1861, 1863 (2014) (per curiam) (brackets omitted)

(quotingAnderson v. Liberty Lobby, Ine@l77 U.S. 242, 255 (1986)\ dispute is genuineif‘the
evidence is such that a reasonable jury could retwerdict for the nonmoving part[ie$jand a
factis materialif it “might affect the outcome of the suit under the governing |&mderson477
U.S. at 248.

The partieseeking summary judgment shoultige initial burden of demonstrating to the
court that there is no genuine issue of material faee Celotex Corp. v. Catref77 U.S. 317,
323 (1986). Once the movants hawade this threshold demonstration, the-nawving parties

to survive the motion for summary judgment, may not rest on the allegations avethed in



pleadirgs. Rather, the nemoving partiesmust demonstrate that specific, material facts exist
which gwve rise to a genuine issugee idat 324.
[ll. ANALYSIS

The court addresses Defendants’ grounds for summary judgment bedondigated by
the truncated recitation of the facts abawe, courtdiscusses the relevant evidencavhich the
parties pointn each of the below subparts as needed.

A. Joint employment and cesignation of Plaintiffs’ employment status

As Defendants correctly point out, for a defendartebable under the FLSA provisions
at issue here, a plaintiff must prove that leswhedefendant’®mployee, as that term is used for
purposes of the FLS/Aee Salinas v. Commercial Interiolrs;., 848 F.3d 125, 133 (4th Cir. 2017)
(citing 29 U.S.C 88 203(e)(1), 206(a), 207(a)(1)). Under the FLSA, an individual may be jointly
employed bymore than one entity at treame time, with all joint employenseing jointly
responsible for compliance witle FLSA. See d. at 13335. Under their theory of liability,
Plaintiffs appear to argue that each Plaintiff was jointly employed by Ditecil MasTec gee
ECF No. 125 at 71-88), even thouglaintiffs Bullock and Ryman assert claims against DirecTV
only, and not against MasTese€ECF No. 1 1 84, 147).

In their firstground for summary judgment, Defendaméseasserted in their motions that
Plaintiffs fail to adduce evidence sufficiett raise a genuine dispute thaitecTV and MasTec
did not jointly employPlaintiffs Alston, Hilton, Jenkins, Kile, Linley, McPherson, Nayves
Robinson, Simon, and WatkifseeECF No. 871 at 1021; ECF No. 961 at 820; ECF No. 911
at 920; ECF No. 921 at 921; ECF No. 94l at 921; ECF No. 941 at 1022; ECF No. 961 at 3
20; ECF No. 981 at 1123; ECF No. 991 at 16022; ECF No. 1061 at 1225) or that DirecTVwas

not a joint employer of Plaintiff Bullock, Gleaton, Pegues, and Rynfa@eECF No. 881 at 8



20; ECF No. 891 at 1019; ECF No. 951 at 918, ECF No. 971 at 920). Defendants argue that
the larger group of Plaintiffs have failed to adduce sufficient evidenc®ttefTV and MasTec
weretheir joint employers under the fotactor test set forth iBonnette v. California Health &
Welfare Agency704 F.2d 1465 (9th Cir. 1983), or the-faxtor test set forth ihing Nan Zheng
v. Liberty Apparel Co., Inc355 F.3d 61 (2d Cir. 2003s€ee.g, id. at 1421) and that the smaller
group failed to adduce sufficient evidence that DirecTV was their joint eeployder either the
Bonnetteor Zhengtests éee, e.g.ECF No. 881 at 1320)With respect to all Plaintiffs except
Gleaton, Peguesand Robinson, Defendantdso argue that each of them were independent
contractors of an HSP subcontracted by MasTec to provide technicians for DisacTthat,
because they were independent contraabesthird party, they, as a matter of law, could ln®
employees of MasTec and DirecT\é€e, e.g ECF No. 871 at 10 (citingRoslov v. DirecTV, In¢.
____F.Supp.3d_, No. 4:24-00616 BSM, 2016 WL 6892110 (E.D. Ark. Nov. 4, 2016)).)

After Defendants filed their motions for summary judgment, the Fourth Circuit issued, on
the same dayts opinions inSalinasand inHall v. DIRECTV, LLC846 F.3d 757 (4th Cir. 2017).
In Salinas the Fourth Circuit reaffirmed its decisionSehultz v. Capitdinternational Securities,
Inc., 466 F.3d 298 (4th Cir. 2006yhich

establisheda twostep framework for analyzing FLSA joint employment

claims, under which courts must first determine whether two entities should be

treated as joint employers and then analyze whether the worker constitutes an

employee or independent contractor of the combined entity, if they are joint

employers, or each entity, if they are separate employers
Salinas 848 F.3d at 1340 (citing Schultz 466 F.3d at 3097). Regarding t first step bthis
two-step framework, theotirt noted that district courts in this circuit regaplied theBonnetteand

Zhengtests to determine whether two entities should be treated as joint emp8serdat 136.

However, after a thorough review of the issue,3haknascourt expressly admonished the district



courts to “no longer empldgonnetteor tests derived froBonnettan the FLSA joint employment
context,” id. at 140;see also idat 137 (“[C]ourts should not rely on thH&gonnettefactors in
determining whether a worker constitusasemployee or independent contradimr purposes of
the FLSA and analogous labor statutes.”), an admonition that appears to propibitiegZheng

for the same purposeeeid. at 136 (viewingthe Zhengtestas a “liberalized” version of the
Bonnettees). After expressly prohibiting the use Bbnnetteand similar tests, th8alinascourt
set forth its own list of six neexhaustive factors a court should consider in determining whether
two entitiesshould be treated as joint employers for FLSA purpdes.dat 14142. Regarding
the second step of the tvatep framework, th&alinascourt reaffirmedSchultzs six-factor test
derived fromUnites States v. SillB31 U.S. 704 (1947gbrogated in prt on other grounddy
Nationwide Mut. Ins. Co. vDarden 503 U.S. 318 (1992), in determining whether a worker
constitutes an employee or independent contractor of the joint or separatgeemBlee Salings
848 F.3dat 137 n.7, 150.

In Hall, the Fourth Circuit addressed, among other things, a district court’s decisimt to fi
determine whether a plaintiff was an employee before determining whethéefdndants were
joint employers undeheFLSA. See846 F.3d at 76®7. Despite thexpresdanguage irSchultz
“recognize[ing] that in certain cases it may be necessary to first determirleewhgiarty is an
‘employer’ for FLSA purposes before determining whether a joint eynat arrangement
exists,”466 F.3d at 306 n,theHall courtnonethelessastigated the district court foinvert[ing]
the twostep inquiry [the Fourth Circuit] ha[d] adopted in FLSA joint employment ¢a8d$§
F.3d at 767seealso id.at 769 (explaining that “thdistrict courts inversion of the twastep
Schultzframework alone would warrant reversal” and again castigating the distridt foour

“compound][ing] its error by relying dBonnetté). The Fourth Circuit concluded that courtsst



must determine whether the defendant and one or more addition&asémigre joint employers
before proceeding to “the second step of the analysisich asks whether a worker was an
employee or independent contractor for purposes of the FLIEs.,' 846 F.3d at 767t reasoned

that the outcome of the second step “depends in large part upon the answer té $tepfirs
becausehe key inquiry is “whethethe two entities’combinedinfluence over the tems and
conditions of the worker's employment render the worker an employee as opposed to an
independent contractorld. Thus, “[flocusing first on the relationship between putative joint
employers is essential to accomplishing the FLSA’s . . . purplike

Here, as Plaintiffs assgdeeECF No. 125 at 71-88) and as Defendants acknowlesige (
ECF No.131 at 527) to some extenthe assessment of Plaingiffoint employer theory of liability
under the FLSA must proceed under the-step analysis reaffirmed Balinas and, in addressing
the first step, theourt must apply the neexhaustive sixactor test set forth ialinasand may
not apply the tests set forthBonnetteor Zheng Accordingly, to the extent that Defendants argue
that they are entitled to summary judgment on the ground thatvéeyna joint employers of
any Plaintiff under the application of tBennetteandZhengtests, the couDENIES their motion
in this respect.

Moreover,as the Fourth Circuit explained Hall, the court may not first determine
whether a worker is an employee of a putative joint employer before detegmihether a joint
employer arrangement exists. To do so would violate the principle emphasized fguttie
Circuit that whether an employment relationship exists in the context of an allegezipployer
arrangement depends on the putative joint employers’ combined influence ovembeater
conditions of the work to be performed, rather than their separate influence. Agbgttiie cout

cannot agree with Defendants that, should the court conclude that certairff$lzant failed to



create a genuine dispute that theyrasEindependent contractors of a thjpdrty HSP, then, as a
matter of law, Defendants cannot be joint employers of those Plaintiffs. Sunhlgsiginverses
the twastep framework set forth iBalinasandHall. Accordingly, to the extent that Defendants
argue that they are entitled to summary judgment on the ground that they Wenetmmployers
of certain Plaitiffs because those Plaintiffs were independent contractors ofgaitgd HSPs, the
courtDENIES their motion in this respeét.

The court declines, until after the hearing on Defendants’ summary judgment mtaions
decide whether Plaintiffs have adducsdfficient evidence to create a genuine dispute that
Defendants jointly employ any of the Plaintiffs under the-step framework articulated in
SalinasandHall.

B. Knowledge ofuncompensatedvork

To succeed on20 U.S.C. § 207(a)(1) claim for uncoemnsated overtime wagesplaintiff
bears the burden of proving, as an element of the claim, that the employertiadoac
constructive knowledge dhe plaintiff's uncompensated overtime woree Bailey v. Cnty. of
Georgetown94 F.3d 152, 157 (4th Cir. 199@®forr v. Food Lion, InG.851 F.2d 106, 109 (4th
Cir. 1988);Davis v. Food Lion792 F.2d 1274, 1276 (4th Cir. 198®his court has consistently
applied this requirement to FLSA claims for uncompensated overtime vesgeslacGregor v.
Farmers Irs. Exch, No. 2:10cv-03088DCN, 2014 WL 4199140, at *3 (D.S.C. Aug. 20, 2014);
Martin v. Champion Window Co. of Columbia, LUXIb. 3:09757-JFA, 2010 WL 412583, at *2

(D.S.C. Jan. 28, 2010), as have othetritt courts within the Fourth Circuyisee Brockdorff v.

2 Defendants citRoslovin support of their argument that, if a plaintiff is an independent contractor
of a third party, then, as a matter of law, a defendant cannot be that ptjoiiit employer.
Having reviewedRosloy the court does not believe the case stands for the proposition asserted. In
any event, the Fourth Circuit’s decisionHall controls here.
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Wells Mgmt. Grp., LLCNo. 3:15¢cv13/HEH, 2015 WL 376241, at *4 (E.D. Va. June 15, 2015);
Butler v. DirectSAT USA, LLG5 F. Supp. 3d 793, 803 (D. Md. 201®&prter v. Petroleum
Transp., Inc.No. 2:10cv-01384, 2012 WL 3835075, & (S.D.W. Va. Sept. 4, 2012). Moreover,
the knowledgeelementin the 8§ 207(a)(1) uncompensated overtime wages context is premised on
the FLSA'’s prerequisite that the plaintiff show that he was “employgdéaning suffered or
permitted to work, 29 U.S.C. 8§ 203(dgdy the defendantsee Davis 792 F.2d at 1276, a
prerequisite also imposed in28 U.S.C. § 206(a)(1) claim for violation of the minimum wage
requirementsee Sanchez v. Truse Trucking, I F. Supp. 3d 716, 721 (M.D.N.C. 2014).
Accordingly,to succeed oa 8§ 206(a)(1) claim for violation of the minimum wage requirement, a
plaintiff must prove that the defendant had actual or constructive knowledge ofitiidf’slavork

that forms the basis of htdaim. See Porter2012 WL 2835075, at *2.

Defendants assert that Plaintiffs have failed to adduce sufficient evideacseta genuine
dispute that Defendantackedactual or constructive knowledge of any uncompensated work
pefformed by Plaintiffs and, therefore, that Defendants are entitkahtonary judgment on all of
Plaintiffs’ wagerelated claims.gee, e.g ECF No. 871 at 2223 (citingHertz v. Woodbury Cnty.
566 F.3d 775, 782 (8th Cir. 2009)/hitaker v. Pac. Enters. Oil C®56 F.2d 1170, at *1 (10th
Cir. 1992) (unpublished table gfiosition)).} Defendants first asserPlaintiffs have not

demonstrated actual knowledgePlaintiffs’ work hours because it is undisputed thatendants

3 With respect to Plaintiffs Bullock, Gleaton, Pegues, and Ryman, Defendaktss@mary
judgment on this ground only as to these Plaintiffs’ claims against DireSE¢=CF No. 881 at
20-21; ECF No. 891 at 2021; ECF No. 9581 at 1820; ECF No. 971 at 2223.) With respect to
Plaintiff Robinson, Defendants argue that they are entitled to summary judgmgrasord a
portion of his wag+elated claims on this bas{§e ECF No. 961 at 2021.) Although not fully
explained, Defendants appear to seek summary judgment only as to Robinson’s camsis ag
DirecTV, and not as to his claims against MasTec, during the time Robinson ViarkédsTec

and to seek summary judgmexs to his claims against both DirecTV and MasTec during the time
Robinson worked for another HSP.

10



did not monitoror recordPlaintiffs’ schedules and th#tey did not pay Plaintiffs and thus had no
knowledge of the methods or rates of paymedee( e.q.id. at 22.)Defendants also assert that
Plaintiffs have not demonstrated constructive knowlexfd@aintiffs’ work hours. $ee, e.gid.)
Defendants argue that SIEBEL, the program used to issue and track the peroanmdnc
completion of DirecTV work orders, is not a timekeeping or payroll system and wwild have
been futile for Defendants to attempt to track the number of hours Plaintiffsdueskey SIEBEL
because the amount of howeach work order takes to complete vari&eq, e.gid. at 2223.)

In response, Plaintiffs advance two arguments. First, Plaintiffs aggpantially that, when
an alleged employer disavows the employment relationship and has made no atr@omutdo
or record a putative employee’s work hours, the requirement that the alleged erhaleyactual
or constructive knowledge of the putative employee’s uncompensated work hours should not
apply. SeeECF No. 125 at 88 (citind\nderson v. Mt. Clemens Pottery C828 U.S. 680, 686
87 (1946) superseded by statute on other groyrisrtak-to—Portal Act, PubL. No. 49-52, § 5,
61 Stat. 84, 87 (1947) (codified at 29 U.S.C. § 21)&(bpecond Plaintiffs ague that theyhave
adduced sufficient evidence regarding SIEBEL to raise a genuine dispute as to Dhé&thdants
had knowledge of Plaintiffs’ uncompensated work hours because SIEBEL trackegartdde
the time at which technicians arrived at each job site andxfiexted total time it would take a
technician to complete all work orders assigned in a day and belks3ecadmitted that
technicians rarely wodd less than 40 hours per weeReg idat 2122, 89 (citing ECF No. 125-
4 at 90).)

The court rejects Plaliffs’ first argument. The court emphasizes here that the knowledge
requirement is derived from the FLSApserequisite for liabilitythat the defendant employ the

plaintiff andfrom the FLSA’s definition of the terifemploy.” See Davis792 F.2d at 12787.A

11



plaintiff must prove that the defendant knew or should have known of the work performed
precisely because doing so is integral to provingtti@tlefendant employed plaintiff to do that
work for purposes of FLSA liabilityld.; see also Porter2012WL 2835075, at *2Darrikhuma
v. Southland Corp.975 F. Supp. 778, 783 (D. Md. 199A).conclusion that a plaintiff is not
required to prove a defendant’s actual or constructive knowledge that plairfofinped the work
amounts to a conclusion that thlaintiff need not prove that the defendant suffered or permitted
the work to be doneven when (or specifically becausle¢ defendant disputes that it employed
the plaintiff. Such a conclusion is untenable because it presumes from the outset that the defendant
employed plaintiff and places on defendant the burden to disprove that presumption, a result not
contemplated by FLSA jurisprudence and one that, in fact, upends FL8AiareePforr, 851
F.2d at 109 (“[T]hisourdenis squarely upon the plaintiff; a defendant . . . is not required to show
lack of knowledgeas an affirmative defensg,"Davis 792 F.2d at 1277 (“Nothing . . . in the
[FLSA] itself treats the lack of employer knowledge as an affirmative defertse taised and
proved by the employer.”Accordingly, the court cannot accept an argument that is premised on
this legal conclusion.

Plaintiffs’ reliance onMt. Clemensn this regad is misplaced. As the Fourth Circuit
explained when faced with a similar argument regarding the knowledge ragotrkit. Clemens

was squarely directed at the issue of what evidence an employee must

introduce to establish the extent of his overtime work when his employer has

kept inadequate records. Employer knowledge was not an issue in that case.

Nothing in Mt. Clemens. . . treats the lack of employer knowledge as an

affirmative defense to be raised and proved by the employer. The [FLSA]

requires theplaintiff to prove that he wa®employed” by the defendant, and

that means proof that the defendant knew or should have known that the

plaintiff was working overtime for the employer.

Davis, 792 F.2d at 1277 (internal citation omitteshe also Craig v. Bridges Bros. Trucking, LLC

823 F.3d 382, 3992 (6th Cir. 2016)warning against “conflat[ing] the issues” by equativig

12



Clemensstandard for proving that a plaintiff performed the work with the standard of proving
that a defendant had actual or constructive knowledge of the work). Asidevito@emens
which is inapposite, Plaintiffs point to no other authority supporting the propositioarnttfrd. SA
plaintiff need not prove the defendant’s actual or constructive knowledge of the warkthvéehe
defendant disputes that it employed the plaintiff and has not attempted to monitardrthec
plaintiff's work. Because this proposition otherwise has no support in law, the coats iegnd
will not furtherentertain Plaintiffs’ arguments this vein.

The court declines to address the parties’ other argurmaicerning whether Plaintiffs
have adduced sufficient evidence of Defendants’ knowledge#-after the hearing.
C. Retail or service establishment overtimavages exemption

The FLSA provides an exemption from § 207(a)’s overtime wage requirement for
qgualifying employers that employ the employee in “a retail or service esialelig.” 29 U.S.C. 8
207(i).% Aside from the threshold requirement that the empl@aploythe employee in a retail
or sewice establishment, exemption from the overtime wages requirement under 8 207(i) is
applicable only

if (1) the regular rate of pay stich employee is in excess of one and ladé-

times the minimum hourly rate applicable to him unsksstion 206 . . , and

(2) more than half his compensation for a representative period (not less than
one month) represents commissions on goods or services.

Because the FLSA “is ‘remedial and humanitarian in purpose’ reflecting art en
Congress to protect broadly the ‘rights of those who tdMorrison v. Cnty. of Fairfax826 F.3d

758, 761 (4th Cir. 2016) (quotintenn. Coal, Iron & R.R. v. Muscoda Local No. 1331 U.S.

4 This particular exemption is sometinregerred taas the § 7(i) exemption.
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590, 597 (1944)),courts are to construe the FLSA liberallecognizing that broad coverage is
essential’ to accomplishing the statute’s goatk,{quotingTony & Susan Alamo Found. v. Sec’y
of Labor, 471 U.S. 290, 296 (1985pee also Purdham v. Fairfax Cnty. Sch.,B&7 F.3d 421,
427 (4th Cir. 2011) (“[T]he Supreme Court has cautioned that the FLSA ‘must not be interpreted
or appliedin a narrow, grudging mannef[.](quotingTenn. Coal 321 U.S. at 59)J. For these
reasons, “FLSA exemptions . . . ‘are to be narrowly construed against theyerageeking to
assert themand applied only in instances ‘plainly and unmistakably with the exemptions’ terms
and spirit.”” Morrison, 826 F.3d at 761 (internal quotation marks omitted) (qudiegmond v.
PNGI Charles Town Gaming, L.L,C564 F.3d 688, 692 (4th Cir. 200@)Desmond )); see
Arnold v. Ben Kanowsky, Ina361 U.S. 388 (1960). Thus, although the Fourth Circuit does not
appear to have confronted the exemption set forth in § 20v@gneral, employers asserting an
exemption bear the burden to “prove the application of the exemption by clear and cwnvinci
evidence.Calderon v. GEICO Gen. Ins. C&09 F.3d 111, 121 (4th Cir. 2015) (citibgsmond
I, 564 F.3d at 691 n.3yee also Schmidt v. Charleston Collision Holdings Cdxo. 2:14cv-
01094PMD, 2015 WL 3767436, at *5 (D.S.C. June 17, 2015) (applying clear and convincing
evidence standard to employer’s assertion of 8 207(i) exempHeniera v. TBC Corp, 18 F.
Supp. 3d 739, 741-42 (E.D. Va. 2014) (same after noting circuit split).

In the court’s estimation, Defendants’ argument that there is no genuinesdispiuthe 8
207(i) exemption applies to them fails at the threshold issue of wtiatheemployed Plaintiffs
in a retail or service establishment,teecourt limits its discussiom this order to this threshold

issue® Defendants, asserting the § 207(i) exemption against all Plaintiffs exceptrGlsaves,

5 To the extent Defendants seek partial summary judgment on the other elemenéxefithton,
the court declines to address those elements in this order.
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and PegueséeECF No. 871 at 2425; ECF No88-1 at 2224; ECF No. 9al at 2223; ECF No.

91-1 at 2324; ECF No. 921 at 2324; ECF No. 93l at 2324; ECF No. 941 at 2426; ECF No.

96-1 at 2526; ECF No. 971 at 2426; ECF No. 98l at 2627; ECF No. 991 at 2830),° rely

heavily onMatrai v. DirecTV, LLC 168 F. Supp. 3d 1347 (D. Kan. 201684, e.g.ECF No. 87

1 at 2425). Noting first that 8 207(i) does not define the term “retail or service istadant,” the

Matrai court outlined two testhat courts have used in determining whether an empéogploys

an employeén a retail or service establishment for purposes of 8§ 2&&gMatrai, 168 F. Supp.

3d at 135962. The first testrelies on the definition of “retail or service establishm@nbvided

in the sincerepealed 29 U.S.C. § 213(a)(2) and the case law and Department of Labor regulations
emanating therefrontee Matrai 168 F. Supp. 3d at 13%®. Under this test, a “retail or service
establishmentineans an establishment with atdie@5%of its annual dollar volume of goods or
servicesbeing (1) not availablefor resale and (2recognized as retail sales or service in the
particular industrySee idat 1359 (citing 29 C.F.R. § 779.41%ge also Schultz v. W.R. Hartin &

Son, Inc,. 428 F.2d 186, 187 n.3 (4th Cir. 1970). The second test, developed by the Seventh Circuit
in Alvarado v. Corp. Cleaning Services, In€82 F.3d 365 (7th Cir. 2015)efines a “service
establishment” (as opposed to a “retail establishment”) by referentket establishmerst
productions sensitivity to demand: “Demand for services often varies, and when demand drops
the seller cannot make up for it, as a maker of goods can do, by producing for invatitery

than for immediate saleAlvaradq 782 F.3d at 36%ee Matraj 168 F. Supp. 3d at 1360.

® With respect to Plaintiff Ryman, Defendants assert the exemption, but seekrgiodgenent
only as to the threshold issue of whether Defendants employed Ryman in a retailice se
establishment and the issue of whether Ryman was paid in commission as axspffopertion

of his income and for a representative period, leaving for trial or fatea summary judgment
motion the third issue of whether Ryman’s regular rate of pay exceeded ondéahtiraes the
minimum wage. $eeECF No. 97-1 at 23-27 & n.4.)

15



In support of their argument that they employed Plaintiffs, if at all, in a retailnacese
establishmentDefendantspoint to the declaration of Valerie Kirby, DirecTV’s Supervisor of
Financial OperationgSee e.gECF No. 871 at 3;seealsoECF No. 1013 at 2.) Kirby, in relevant
part, states that “DIRECTV’s records reflect that substantially all, \aatlil over 75% of
DIRECTV’s revenues, come from the sales of goods and services to the endnesering nore
than 75% of DIRECTV'’s revenues come from the sales of goods and servicesetimat for
resale.” (ECF No. 108 at 2.) Defendants also point to the declaration of Steven Hill, the Deputy
Executive Director of the Satellite Broadcast and Communicat#@sociation(*SBCA”) who
bases his knowledge of the “consumer satellite industryiis more than 10 years of employment
with SBCA and his nearly 10 years of employment with Pegasus Commangdiee, e.g ECF
No. 87-1 at 3seeECF No. 1012 at 23; ECF No. 131 at 33 n.1&J)jll states, in relevant part:

Sales and services that are generally recognized as “retail” in our industry

include . . . the services performed by technicians to fulfill the retail tramsact

between the Satellite Service ame tConsumer by delivering, installing, or

servicing the equipment purchased or leased by the customer, andragtivat

or maintaining the customearconrection to the satellite company’s satellite

television service.

(ECF No. 1012 at 3.) Aside from these two declarations, Defendants point to no other evidence
in support of their argument that they employed Plaintiffs in a retail or sestaelishment for
purposes of the § 207(i) exemption.

Before proceeding tBlaintiffs’ responsgethe court pauses to draw two conclusions from
Defendantsargumens. First, the court observes that Defendants present no argument or evidence
supporting application of th&lvaradotest in determining whether Defendants employ Plaintiffs
in a retail or service establishment for purposes of § 207(i). In Defendantsrareda in support

of summary judgment, th&lvaradotest is only mentioned in a block quote lifted frdvhatrai,

but Defendants fail to assert that they are unable to continue producing their p(@mtunstance
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by producing for inventory) when demand for the product dr&@ee,(e.g.ECF No. 871 at 24

25.) Defendants advance no argument regarding the sensitivity of their pwadodhe changes

in demand, and, more importantly, they point to no evidence in the record by which they might
satisfy their burden of proving by clear and convincing evidence that theyseavece
establishments under the test announcedAlwarada Instead, the only evidence to which
Defendants point in this regard is evidence directed at the other test outiMattanthat relies

on regulatory definitions based on § 213(a)(3ed, e.g.ECF No. 871 at 3;seeECF No. 1012

at 23; ECFNo. 1013 at 2; ECF No. 131 at 33 n.18.) The court is under no obligation to sift
throughthe uncited portions of Defendants’ voluminous filings submitted in support of summary
judgment, and it declines to do so hé&eefFed. R. Civ. P. 56(c)(1)(3) (“Theourt need consider
only the cited materials, but it may consider other materials in the recoidl.”®dvisory
committee’s note to 2010 amendment (“[T]he court may decide a motion for synuzigment
without undertaking an independent search of therde). Because Defendants present no
argument or evidence on the matter, to the extent they seek summary juttgtieay employed
Plaintiffs in a retail or service establishmemiderthe test announced Avaradq their motions
areDENIED in this respect.

Second, although Defendants present both argument and evidence to support the
application of the § 213(a)(2) test, the argument and evidence are directed only g tnavi
DirecTV employed Plaintiffs in a retail or service establishinWhile Defendantsnemoranda
assert thatrhore than 75% of DIRECTV’s revenue is generated from the sélgsods and
services to the end user and is not for resale” and that “[t]he instaltdtDIRECTV satellite
equipment is recognized as retaithim DIRECTV’s industry” éee, e.g.ECF No. 871 at25

ECF No. 131 at 334), Defendants fail to make anyention of the percentage of MasTec’s
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revenue that is generated from the sales of goods and services that areasaidothe nature of
MasTec’sndustry, or whether any work performed by Plaintiffs for MasTec igyr@izedas retail

within that industry Further, the only evidence Defendants present as to the § 213(a)(2) test is
expressly addressed to whether DirecTV meets that test and d@gpeat to have any bearing

on whether MasTec meets the teSedECF No. 1012 at 23; ECF No. 1013 at 2) Accordingly,

to the extent Defendants seek summary judgment that MasTec employed Plaimtifistail or
service establishment, their motions BEENIED in this respect.

In response to Defendants’ argumeRtsintiffs first argue that a portion of the evidence
on which Defendants rely in support of their argument for application of the § 2Q&i(mp&on
should be disregarded pursuant to Fed. R. Civ. P. 26(a)(1)(@)il)and 37(c)(1). $eeECF No.

125 at 92 n.268.) Specifically, Plaintiffs assert hatendantsailed totimely identify Steven Hill

as an individual likely to have discoveralidormation and whom Defendants may use to support
its defense as required by Rule 26(a)(1)(Axfd (e)(1)and that therefore Defendants are not
allowed to use Hill to supply evidence in support of their motions for summary judgorsoint

to Rule 37€)(1). See id. Defendants did not respond to this argument in their reply brief.

Initial disclosures under Rule 26(a)(1) were duthis mattetby July 13, 2015ECF No.

40 at 1) Hill's declaration was executed nearly three months beforehand on May 22,s2@15 (
ECF No. 1012 at 3), and DirecTV has relied on it in other cases to support application of the §
207(i) exemptionseeArnold v. DIRECTV, LLCNo. 4:10cv-352 JAR, 2017 WI11196428, at *7

9 (E.D. Mo. March 31, 2017)Roeder v. Directv, IncNo. C1440911TS, 2017 WL 151401, at
*26-29 (N.D. lowa Jan. 13, 2017). Although DirecTV relied on the Hill declaration for this purpose
at the latest by August 19, 201€ce Roeder2017 WL 151401, at *2, the only Rule 26(a)

disclosure served by DirecTV on record, which was supplemented on September 2802616,
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not specifically name Hill as a witness likely to have discoverable intaymahom DirecTV
mayuse to support its defense€ECF No. 12558 at 17, 10). Instead, the disclosure lists as such
witnesses the “witnesses identified under [Fed. R. Civ. P.] 30(b)(6) by [M{aaTArnold v.
DIRECTV, et al.Case No. 10-0352AR.” (ECF No. 125-58 at 4.)

“Unless stipulated by thgarties or otherwise ordered by the court, [Rule] 26(a) requires
the paries to disclose the identitiesf‘each individual likely tdthave discoverable informatidhat
the disclosing party may use $apport its claims or defenses[.Russell v. Absolut€ollection
Servs., InG.763 F.3d 385, 396 (4th Cir. 2014) (ellipsis omitted) (quoting Fed. R. Civ. P. 26(a)).
“Under Rule 26(e), a party who has made a Rule 26(a) disclosure or responded toydmecsver
provide timely supplementation ‘if the party Irarthat in some material respect the disclosure or
response is incomplete or incorrect, and if the additional or corrective informationohas
otherwise been made known to the other parties during the discovery process ong ki
(quoting Fed. R. Civ. P. 26(e)). “Furthermore, ‘a party must make these disclatstiresm¢d s
and in the sequendéhat] the court orders” Wilkins v. Montgomery751 F.3d 214, 221 (4th Cir.
2014) (brackets omitted) (quoting Fed. R. Civ. P. 26(a)(2)(Blrsuant to [Rule] 37a party who
fails to comply with the disclosure requirements of R@é or the supplementation requirement
of Rule 26(e)is not allowed to use that information or witness to supply evidence on a motion, at
a hearing, or at a #i, unless the failure was substantially justified or is harnilelk. (quoting
Fed. R. Civ. P. 37(c)(1)). The party facing sanctions for failing to make theeddgiigclosures
under Rule 26(a) and (e) bears the burden of demonstrating that the iakirgubstantially
justified or harmless under the fidactor test outlined isouthern States Rack & Fixture, Inc. v.

SherwinWilliams Co, 318 F.3d 592, 595 (4th Cir. 2008®ee Wilkins751 F.3d at 222.
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Here, the court begins lmpncludingthat DiredV'’s reference to “witnesses identified by
DirecTV inArnold’ in its September 29, 2016 supplemental disclosure and in its initial disclosure,
which presumably contained the same reference, is not sufficient to identifgrHilirposes of
Rule 26(a)(1)(A(i). See6 James WmMoore, Moore’s Federal Practice§ 26.22[4][a][i] (3d ed.
2016) (“The parties must provide the specific names of the individuals they migis wgaesses.

It is not sufficient to identify them through the use of a colleatiescription . . . .”)Rule 26(a)
requires initial disclosure of the identity of only those individuals who have informaiabnhte
disclosing party, at the time of the initial disclosure, may intend toSes=id.8 26.22[4][a]ii]
(“Each party must disclose identifying information only for those persons thegicipates it

will use to support its claims or defenses. Rule 26(a)(1)(A) no longer requites pa provide
identifying information for persons whoihdoes not intend to use during the proceeding . . . .”
(footnote omitted) Here,the court findghat, at the time set for making initial disclosures in this
case, DirecTV knew of Hill's declaration because Hill had executed it nearg/niwaths before

the deadline for serving initigisclosures and because DirecTV had used it to support a nearly
identical § 207(i) argument iArnold just over a month after that deadline pas#ed.clear that
“[sJubmitting an affidavit from an individual on a motion would constitute ‘use’ oft tha
individual's information,”id., and, therefore, the court finds that DirecTV not only knew of Hill's
declaration prior to the deadline for serving initial disclosures but alsapatéid using the
information containedn the declaration before that deadlifrurther, even if DirecTV had not
intended to use Hill's declaration in this case at the time initial disclosures wer®idecTV at
some point thereafter must have intended to use it to support the instant summary judgment
motions, buit has failed gen until now to supplement its Rule 26(a) disclosures to include Hill's

identity in accordance with Rule 26(e). DirecTV’s only potential excuse fargdo supplement
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its disclosures might be that the information in Hill's affidavit was otherwise rkiaden to
Plaintiffs. SeeFed. R. Civ. P. 26(e)(1)(A). However, DirecTV has presented no evidence or
argument from which the court might conclude that this information was made km&baintiffs,
seeid. (specifying that the additional or corrective infimation” must be “otherwise be[] made
knownto the other partie¢sand “during the discovery process or in writihGemphasis added)),
eventhoughit appears that it is DirecTV’s burden to do sb,Poitra v. Sch. Dist. No.,1311
F.R.D. 659, 66468 (D.Colo. 2015) (explaining that courts should not presume that a reference to
an individual equates to Rule 26(a)(1)(A)(i) disclosure and that the “otherwide km@wn”
language of Rule 26(e)(1)(A) should be applied narrowly to avoid giving pargesdéido sandbag
each other and to supplement disclosures “almost by happenstdn@Gommc’ns Corp. V.
Jaxon Eng’g & Maint., InG.125 F. Supp. 3d 1155, 1169 (D. Colo. 2015) (explaining that “merely
pointing to places in the discovery where the information was mentioned in passiog i
sufficient”); Bush v. Gulf Coast Elec. Coglo. 5:13ev-369-RS-GRJ, 2015 WL 3422336, at *4
(N.D. Fla. May 27, 2015) (explaining that a party’s presenting evidence that indisidaate
was mentioned during a deposition isufficient to demonstrate that the information was made
known to the other party’The court concludes that, pursuant to Rul@2®)(A)(i) and (e)(1)(A),
DirecTV had an obligation to provide Plaintiffs with Hill's identity in its initial disclesuandn
its supplemental disclosures ahat DirecTVfailed to provide the requisite informatién.

Because DirecTV failed to make disclosures required in Bi(&) and (e), it is subject to

the sanctions laid out in Rule 37(c)(1), unld@smeets its burden to show that its failure was

” Faced with the same circumstances, the couRdedey summarily rejected the plaiffti
technicians’ argument that DirecTV’s had failed to identify Hill as a witness in iiiglin
disclosuresSee Roede2017 WL 151401, at *27. On this poiRtpederis not persuasive, as the
decision is devoid of any analysis under Rules 26(a) and $&e)id.
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substantially justified or harmlesSee Wilkins 751 F.3d at 222. DirecTV has presented no
evidence or argument to demonstrttat its failure to disclose was substantially justified or
harmless under thBouthern StateBve-factor test and therefore has failed to meet its burden.
Accordingly, the court agrees with Plaintiffs that DirecTV should not lmevelll to use the Hill
declaration to supply evidence in favor of application of the § 207(i) exemption in its miotions
summary judgmenteefFed. R. Civ. P. 37(c)(1).

In the absence of the Hill declaration, DirecTV has pointed to no evidence in thetoecor
support a finding that DirecTV is an establishment with at least 75% of its annwal\dlime
of goods or services being recognized within its industry as retail@adesviceSee Matrai 168
F. Supp. 3d at 135@irecTV attempts to overcome this deficiency by pointing to cases in which
courts havdoundthat the services at issue in this case are recognized as retail sales or services
within the industry (See ECF No. 131 at 334 (citing Roedey 2017 WL 151401, at *226;
Matrai, 168 F. Supp. 3d at 1362phnson v. Wave Comm GR LLLF. Supp. 3d 423, 4401
(N.D.N.Y. 2014);0wopetu v. Nationwide CATV Auditing Servs.,,INn. 5:10cv-18, 2011 WL
4433159, at *2Z7 (D. Vt. 2011)).) DirecTV suggests that this court could rely on these other courts’
findingson this issue, even though the evidence on which these courts based their decisions is not
in the record before this court, to conclude that there is no genuine dispute that the aersste
are recognized a=tail sales or services within the industigeé id(citing Johnson4 F. Supp.
3d at 440-41).)

The court does not agree willirecTV’s suggestionAlthough the rules of evidence permit
the court to take judicial notice of adjudicative fastgFed. R. Evid. 201, including the actions
of other courts and documents filed in the records of other ceedsSouth Carolina v. United

StatesNo. 1:16¢cv-00391JIMC, 2017 WL 976298, at *6 (D.S.C. March 14, 2017) (citigted
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States ex rel. Winkelman €VS Caremark Corp827 F.3d 201, 208 (1st Cir. 201@&)uller-
Paisner v. TIAA289 F. App’x461, 466 n.5 (2d Cir. 2008)1 Jack B. Weinstein & Margaret A.
Berger,Weinstein’s Federal Eviden&201.12(3) (2d ed. 2011), “records of other courts generally
may be noticed only to establish the fact of the litigation and actions of that courtjh&t¥ire&
Berger,supra 8 201.12(3). Thus, documents in other courts’ records, “may not be judiciall
noticed for the truth of the matters stated in theinWeinstein & Bergersuprg 8§ 201.12(3).
Perhaps counterintuitively, this principle applies equally to documents filedtgspas to orders
filed by the court: judicial findings of fact placedarcourt order may not be judicially noticed to
the extent the findings of fact are sought to be noticed for their 8e#1B Kenneth W. Graham,
Jr.Federal Practice and Procedu&5106.4 (2d ed. 2009); 1 Stephen A. Saltzburg dtadleral
Rules of Eidence Manuag 201.02[3] (9th ed. 2006); 1 Weinstein & Bergarpra § 201.12(3).
This is so becaugadicial findings of fact are not indisputable as that term is understood in the
context of judicial notice and because, if the rule were otherwise, the dsdfries judicataand
collateral estoppelwould be decadently superfluouSee21B Graham,suprg 8 51%.4; 1
Saltzburgsupra §201.02[3];see alsdrogers v. Dean®94 F. App’x 768, 7771 (4th Cir. 2014)
(declining to supplement the record on appeal with order entered by state adjudicativien boa
part because‘[a]lthough the filing by the [bloard odn order. . . is indisputable, the factual
findings contained therein are nptUnited States v. Zayyad41l F.3d 452, 464 (4th Cir. 2014)
(“*Facts adjudicated in a prior case.‘do not meet either test of indisputability contained in Rule
201(b).” (alteration omitted) (quotingnt’l Star Class Yacht Racing Ass’n v. Tommy Hilfiger
U.S.A., Inc. 146 F.3d 66, 70 (2d Cir. 1998)Here, although DirecTV does not employ the
language of judicial noticef essentially suggests that the court shqulticially notice the

decisions in which courts have found that the services at issue are recognieel aales or
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services in the applicable industry and to do so for the truth of those findings. Theocolutes

that it has no authority to dmfor the reasons stated by the authorities cited in this paragraph. To
the extent DirecTV relies adohnsorto suggest that the court has authority to take such judicial
notice, the court finddohnsonunpersuasivieas it provided no explanation for taking judicial
notice of other courts’ findings for their trutBee Johnsqrt F. Supp. 3d at 440-41.

In sum, the only evidence on which DirecTV relies to demonstrate that the services
Plaintiffs performed is recogred as retail sales or servieethe Hall declaration and the findings
of facts by other courtsare not appropriate for the court to consider. In moving for summary
judgment, a movant, such a DirecTV, bearing the ultimate burden of proof on an issbegas
the initial burden of coming forward with evidence or otherwise demonstrating thatisheo
genuine dispute as to every element necessary to prevail on the issua thweralhsence of
evidence or argument by the Aapovant.See Lindsey v. Searsébuick & Co. 16 F.3d 616, 618
(4th Cir. 1994);Zipit Wireless Inc. v. Blackberry LtdNo. 6:13cv-02959JMC, 2016 WL
5933975, at *6 (D.S.C. Oct. 12, 2016ge also Semcon Tech, LLC v. Micron Tech., 660 F.
App’x 908, 914 (Fed. Cir. 2016) (collectimgses)Because the coucbncludes that it should not
consider thenly evidence on whicBirecTV reliedon this issugDirecTV never makes it off the
starting block, and the court would deny its motieaskingsummary judgment on the basis of
the § 207(i) exemption for this reason alone.

Second, even assuming that the court considered the Hall declaration, Bgué that
Defendants have “only proffered evidence on the alleged retail nature offRRlawdrk . . . at an
enterprisewide level” rather than at the establishméexel to which the § 207(i) exemption
applies. (ECF No. 125 at 94ee idat 93.) The court agrees. As concisely stated by another court:

For the purposes of both the § 7(i) antBga)(2) exemptions, Congress
chose to use the individual establishment, rather than the entire enterprise, as
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the business unit for evaluating the applicability of the exemption. An

“establishment” is a distinct, physical place of busine$gle an “enerprise”

is the largest unit of corporate organization and “includes all such activities

whether performed in one or more establishments or by one or more corporate

or other organizational units.” Thus, the relevant inquiry is not whéther

defendant]’s ationwide network of service specialists is an appeberi

establishment. Rather, the ¢cft must determine whethighe plaintiffsjwere

employed by a qualifying establishment at the local or regional level
English v. Ecolab, In¢.No. 06 Civ. 5672(PAC), 2008 WL 878456, & ¢S.D.N.Y.March 31,
2008) (internal citations omitted) (quoting 29 U.S.C. § 203(r)(1), (s)) (cititey, alia, 29 C.F.R.
88779.23, 779.303)%ee also Hill v. Del. N. Cos. Sportservice, Jidos. 11CV-00753(S)(M);
14-CV-00138(S)(M), 2014 WL 10748103, at-#2 (W.D.N.Y. July 28, 2014)distinguishing
between enterprise and establishmentantext of“amusement or recreational establishment”
exemption unde29 U.S.C. § 213(a)(3)Chen v. Major League Basehadl F. Supp. 3d 449, 456
60 (S.D.N.Y. 2014)same).Here, the only evidence to which DirecTV points to prove that it
employs Plaintiffs in a retail or service establishretiite Hill andKirby declarations-refers to
the volume of goods and services sold by DirecTV as a whole and nakeention of the volume
of goods and services sold by any subpart ther8eEHCF No. 101-2 at 3; ECF No. 101-3 at 2.)
Yet, DirecTV fails to point to any evidence to support theatusion that DirecTV as a whole is
the relevant establishment, rather than an enterprise, for purposes of the 8§ 207%{t)oexdm
fact, even after Plaintiffs raised the issue in their response, DirkilEd to address it at all in its
reply. In the court’s view, DirecTV’s failure to provide any evidence ouraent to support a
conclusion that DirecTV as a whole is an establishment for purposes of 8 207(i), whéliv/Direc
relies solely on evidence that DirecTV as a whole engages in retail sales\acess@recludes

summary judgment in its favor on the basis of the § 207(i) exemf#Semcon Tech, LL&G0

F. App’x at 914 Lindsey 16 F.3d at 618Zipit Wireless InG.2016 WL 5933975, at *&lhus, the
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court would deny DirecTV’s motions seeking summary judgment on the basis of20&(i$
exemption for this independent reason.

Third, againassuming that the court considered the Hall declaraf@intiffs argue that
they have raised a genuine dispute as to whether the services they providedgimzed as retail
within the industry. $eeECF No. 125 at 992.) Plaintiffs first correctly note that the question
whether a particular service is recognized as retail may be determined rieyceféo industry
usage but that industry usage is not disposithde(¢iting Idaho Sheet Metal Works, Inc. v. Wirtz
383 U.S. 190, 2005).) They then explain that, although the Hilworndeclaration is evidence
that the industry views the servedelaintiffs provide as retailPlaintiffs have provided the sworn
testimony of other individuals within the industadohn Clarke and Daniel Yannantuonificers
with two of DirecTV’'s HSPs—who stated(drawing reasonable inferences from tastimony in
Plaintiffs’ favor)that the services are noewed as retailSee idat 3536 & nn.14748, 92 (citing
ECF No.125-14 at 2; ECF No. 1235 at 34).) Plaintiffs contend that contradictory evidence as
to whether the industry views the relevant service as retail required deminee motions for
sunmary judgment to the extent they are based on the 8§ 207(i) exem@mm.id.at 92.)
DirecTV'’s reply does not address this argument.

The court agrees with Plaintiffs. It is clear that sworn testimony from indilsda the
industry is relevant to detaining whether the service at issue is recognized as retail within the
industry,seeldaho Sheet Metal Works, In&83 U.S. at 2005, Shultz v. Nalle Clinic444 F.2d
17, 1920 (4th Cir. 1971)a point implicitly conceded by DirecTV, as it pointed to thid
declaration for this very purpose. The parties have presented sworn testimongdnaduals
within the industry, and the testimony conflicts on whether the serAtaentiffs provide is

considered retail within the industry. Thus, the evidends down toa classic swearing contest,
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for which the court, in the summary judgment arena, cannot declare a vaaddnited States v.
Funds in the Amount of $239,40005 F.3d 639, 643 (7th Cir. 2019gckson v. Wes¥87 F.3d
1345, 1357 n.6 (11th Cir. 2018)atson v. Browm46 F. App'x 643, 645 (4th Cir. 2011). For this
independent reason as well, the court would deny DirecTV’s motions for surjudgrngent to
the extent they are grounded on the § 207(i) exemption.

In sum, the court agrees witretthree arguments Plaintiffs raise in opposition to DirecTV’s

motions seeking summary judgment based on the § 207(i) exemption, as there remain genuine

8 The Arnold and Roedercourts faced the same swearing contest in deciaiotons filed by
DirecTV seekinggummary judgment on the basis of the § 207(ijrg¢@n.See Arnold2017 WL
1196428, at *79; Roeder2017 WL 151401, at *289. Bothcourtsconcluded that Yannantuono’s
and Clarke’s testimony, when going up against Hill's testimony, wadiicisuat to raise a genuine
dispute as to whethéne plaintif technicians’ services are recognized within the industry as retalil
because Yannantuono and Clarke testified only as to whether their H&P®eagnized as retail
businesses instead of whether DirecTV was recognized as a retail huSaeessnold2017 WL
1196428, at *9Roeder 2017 WL 151401, at *29. This court finds the decisiondnmold and
Roedermunpersuasive. First, the regulatory test does not ask whether the rel¢zblgrenent is
recognized as a retail business but whether a sufficienttgon of the establishment’s sales of
goods or services is recognized as retail sales of goods or seBgeSchultz 428 F.2d at 187

n.3; Matrai, 168 F. Supp. 3d at 1359; 29 C.F.R. § 779.411. The focus, then, is on the service
Plaintiffsprovided, and because Plaintiffs provided the service both for the HSPs and fonDirec

it is largely irrelevant that Yannantuono and Clarke testified as to the iyidugew of HSPs
rather than of DirecTV. Second, tAenold andRoederecisions faito provide the nomovants,

the plaintifftechnicians, the benefit of a reasonable inference. In this court’s view, aabklkeso
inference to be drawn from Yannantuono’s and Clarke’s testimony that H&Retaconsidered
retail businesses is thdBSPs’technicians are not considered to be engaging in retail work. Finally,
the court notes that it appears that, under the standard imposedAmaleandRoedercourts,
DirecTV was required to prove the 8 207(i) exemption’s applicability by prepondersasc
Arnold, 2017 WL 1196428, at *MRoeder 2017 WL 151401, at *26, whereas, under the law of
the Fourth Circuit, DirecTV must prove the application of the exemption by ¢idaramvincing
evidence seeCalderon 809 F.3d at 121Desmond | 564 F.3d at 691.3; Schmidf 2015 WL
3767436, at *5Herrera, 18 F. Supp. 3d at 7442. A higher evidentiary standard placed on the
party moving for summary judgment should ease the burden on themant to come forward

with evidence demonstratiriigat specific, matéal facts exist which give rise to a genudispute.

See Andersqr77 U.S. at 2545 (“[I]n ruling on a motion for summary judgment, the judge must
view the evidence presented through the prism of the substantive evidentiary burden. . . . [T]he
clearandconvincing standard of proof should be taken into account in ruling on summary
judgment motions . . . .”)For these reasons, the court concludes that the testimony to which
Plaintiffs point is sufficient to raise a genuine dispute.
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issues of fact regarding the exemption’s applicatAwtordingly, the motions arBENIED in
this respect.
D. Payment of at least minimum wage

Defendants argue that, with the exceptiol@intiff Watkins, Defendants are entitled to
summary judgment oall of Plaintiffs minimum wage claimdecausgassuming they were
Defendants’ employeeshere is no genuine dispute that Plaintiffs were paid in excess of the
minimum wage ratér each of the houtheyworked. GeeECF No. 871 at 28; ECF No. 88 at
26-27; ECF No. 89l at 2425; ECF No. 9dl at 26; ECF No. 91 at 26; ECF No. 92 at 27; EEF
No. 931 at 26; ECF No. 94 at 28; ECF No. 93 at 23; ECF No. 94 at 29; ECF No. 91 at
27-28; ECF No. 981 at 33; ECF No. 10Q at 2930.) Defendants point to Plaintiffs’ supplemental
Fed. R. Civ. P. 26(a)(1)(C) computation of damages and notavdrage hours each Plaintiff
estimates thate worked per workweek and the average amount each Plaintiff approximates that
he was paid each workweelSeg, e.g.ECF No. 871 at 28 (citing ECF No. 163 at 1719°).)
Using these figures, Defendants calculate each Plaintiff's regukarofapay by takingeach
Plaintiff's approximate average weekbay and dividing it by the estimated average number of
weekly hours worked(See, e.qg.id. at 2628.) Because, for eacHamtiff, the resulting rate is
above the minimum wage rate of $7.25 per hour, Defendants argue they are entittachtoys
judgment on Plaintiffs’ claims that Defendants paid Plaintiffs below the minimura vede. See,

e.g, id. (citing 29 U.S.C. § 2061°

° Actually, Defendantsncorrectlycite Exhibit 26 (ECF No. 102) rather than Exhibit 27 (ECF
No. 103-3).

10 For five Plaintiffs that worked for MasTec, Defendants also note that Mas®eided a wage
adjustment intended to ensure these Plaintiffs were paid at least at minimum wajeuktéheir
weekly rate ever fall below the minimum wage raBedeECF No. 891 at 2425; ECF No. 951

at 23; ECF No. 94 at 29; ECF No. 98 at 33;ECF No. 1061 at 2930.) Evidence of the
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In response, Plaintiffarguefirst that Defendants are not permitted to rely on Plaintiffs’
estimates of average hours worked and average pay received per week to support riealy sum
judgment motions, as the rule permitting such estimationsaadetl to inure to the benefit of
FLSA plaintif-employees in proving the amount of damages after an FLSA violation has been
proved and should not inure to the benefit of defendargloyers in seeking to disprove the
violation. (SeeECF No. 125 at 97 (citinilt. Clemens328 U.S. at 688)3econd, Plaintiffs argue
thatthe average weekly pay that they have approximated does not take into abewgabacks
later deducted from their pay amcpenses theincurred for supplies thawere necessary to
perform their work and for which Defendants did not reimburse th8ee {(d.at 9697 (citing
ECF Nos. 125830, 12532, 12536, 12538, 12540, 12542, 12544, 12546, 12548, 12550, 125
52, 12554, 12556, 12559).) Because, Plaintiffs aug, the approximated weekly pay amounts
should be reduced to reflect these unreimbursed expenses, the weekly regsilaf paty that
Defendants calculated are inflated and thus fail to show beyond genuine dispute thifsPlai
were paid at least at tmeinimum wage rate.SeeECF No. 125 at 97.) Defendants’ reply is not
responsive to these argumen&e¢ECF No. 131 at 36-37, 41.)

Regarding Plaintiffs’ first argument, the Supreme CouMinClemenset forth a burden

shifting framework that allows employees suing under the FLSA to prove damdgs the

adjustment, Defendants suggest, further supports their argument that theitlacktersummary
judgment on these Plaintiffs’ minimum wage claims.

Defendants point out that one of these five Plaintiffs test#tdds deposition that he had
received a wage adjustmese€ECF No. 891 at 2425 (citing ECF No. 10416 at 7778)) and,
for this reason, argue that this Plaintiff “admits that he does not allege to ledgaaminimum
wage” (d. at 24.) Although this Rintiff's admission that he received the adjustment might support
Defendantsargument for summary judgment in that it is evidence that he was paid at least the
minimum wage rate, the court views Defendants argumtrdt, because Plaintiff admitted to
reeiving the adjustment, he makes no allegation that Defendants failed to pay hast dhée
minimum wage rate-contrived and wrong.
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employer’'s records are inaccurate or inadequate and the employee cannot offecimgnvi
substitutes.” 328 U.S. at 687. In that situation, an employee may meet his burden

if he proves that he has in fact performed work for which he was improperly

compensated and if he produces sufficient evidence to show the amount and

extent of that work as a matter of just and reasonable inference. The burden

then shifts to the employer to come forward with evidence of the precise

amount of work performed or with evidenicenegative the reasonableness of

the inference to be drawn from the employee’s evidence. If the employer fails

to produce such evidence, the dauny then award damages to the employee,

even though the result be only approximate.
Id. at 687-88. The Supreme Court further explained that this

rule applies only to situations where the fattlamage is itself uncertain . . .

[and] assum[edhat the employee has proved that he has performed work and

has not been paid in accordance with the statute. The damage is therefore

certain. The uncertainty lies only in the amount of damages arising from the

statutory violation by the employer.
Id. at688. Based on this language, a numbeoofts have concluded that thié. Clemendurden-
shifting framework only provides an evidentiary 4gg to plaintifemployees at the damages
stagein order to prove the amount of damages that its relaxedurden simply does not apply
at the liability stageéo prove the existence of damages, i.e., that the plagmtififoyee performed
work for which he was not properly compensateee e.g, Carmody v. Kan. City Bd. of Police
Comm’rs 713 F.3d 401, 406 (8th Cir. 2018);Brien v. Ed Donnelly Enters., In&G75 F.3d 567,
60203 (6th Cir. 2009)abrogated on other grounds by Campkeiald Co. v. Gomez __ U.S.
_,136S. Ct. 663 (2016till v. Costco Wholesale Cor298 F.R.D. 611, 629 (S.D. Cal. 2014).

Although it is clear that a plaintiff may not take advantage ofMheClemensburcen
shifting framework in provingefendantsFLSA liability, it is not at all clear that this limitation
supports Plaintiffs’ argument hefighe courperceivesothing inthe case law stating that, because

the lower evidentiary burden applies oalthe damages phase, aawidencehat might be used

to meet that lower burden at the damages phase casabe used at the liability phadgkewise,
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the court has not locad case law stating that, because the lower evidentiary burden is intended to
benefit plaintiffs who have proven liability, evidence that might be used to meet threblorden
cannot also be used bgfendantso defeat liability. Accordingly, the court declines to make any
rulings on this basis in this order. The parties remain free to make furtberents on this issue.
Regarding Plaintiffs’'second argumen®laintiffs are correct that, unless an exception
applies, “[a]n employee’s wages must be ‘free and cheal an employer viates the FLSA where
kickbacks ‘directly or indirectly to the employer or to another person for theogenjd benefit’
reduce the employee’s compensation below the minimum Wwatmodie v. Kiawah Island Inn
Co.,LLGC 124 F. Supp. 3d 711, 717 (D.S.C. 2015) (quaz@d@.F.R. 8 531.35)Likewise, “where
an employer requires an employee to provide his wats of the trade . . . ‘there would be a
violation of the Act in any workweek when the cost of such tools purchased by the eenpitse
into the minimum or overtime wages required to be paid him under the [FLSAgrold v.
Benevis No. 3:14cv-771JAG, 2016 WL 7177600, at *2 (E.D. Va. Jan. 8, 201&®e also
Montgomery v. LovinOven Catering Suffolk, IncNo. 4:15¢cv-03214RBH, 2016 WL7375031,
at*4 n.5 (D.S.C. Dec. 20, 2016) (“[R]equiring an employee [to] incur[] costs of providing his own
toolsof thetrade . . may result in an employee making less than the minimum wageus, if
un-excepted chargebacks were deducted from Plaintiffs’ pay arekeepted expenses were
incurred, they operate to reduce the wages Plaintiffs received and therateyPéantiffs regular
rate of pay.Defendantshavenot asserted in their motie that thechargebacksand expenses
Plaintiffs incurred should not count against their wages for purposes of determiniegule r
rate of pay or that thesehargebacks anéxpenses weréater reimbursed by Defendants.
Accordingly, the court concludes that there remains a genuine dispute ofgiacting whether

Plaintiffs’ estimated average pay on which Defendants’ calculationsshelyld be employed
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without any deduction in order to determine Plaintiffs’ regular o&tgay. The court agrees with
Plaintiffs that Defendants’ failure to account for the chargebacks andsegehen calculating
the regular rate of pay prevents the court from concluding that no genuine diSfagieremains
regarding this particular defise. Accordingly, to the extent Defendants seek summary judgment
on the minimum wage claims on this ground, the court concludes that the motions should be
DENIED in this respect.
E. Proof of damages

“An employee who brings suit . . . for unpaid minimum wages [and] unpaid overtime
compensation . . . has the burden of proving that he performed work for which he was not properly
compensated.Mt. Clemens328 U.S. at 68&7. However, “[tlhe regulations implementing the
FLSA mandate that themployer keep words of the ‘hours worked each workday’ by all
employees.”Lee v. Vance Exec. Prot., In@ F. App’x 160, 165 (4th Cir. 2001) (argued but
unpublished) (brackets omitted) (quoting 29 C.F.R. 8§ 516.2(aWh&n an employer’s records
are inadequate or inagrate, the Supreme Court has held that an employee meets his burden to
prove the extent of his improperly compensated work by (1) “prov|ing] that he has in fact
performed work for which he was improperly compensatadd (2)“produc[ing sufficient
evidence to show the amount and extent of that work as a matter of just and reasterables.”
Mt. Clemens328 U.S. at 687f the employee carrighis initial burden, “[tlhe burden then shifts
to the employer to come forward with evidence of the precise amount of work pedfornwith
evidence to negative the reasonableness of the inference to be drawn from the é&nployee
evidence.ld. at 68788.If the employer cannot “produce such evidence, the court may then award

damages to the ergyee, even though the result be only approximatke.at 688.
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Defendants argue that they are erditle summary judgmerdn all claims asserted by ten
Plaintiffs on the groundhat theyhave not adduced sufficient evidence to show the amount and
extent oftheir improperly compensated work as a matter of just and reasonable infdfeee.
ECF No. 871 at 2829; ECF No. 88l at 2729; ECF No. 94l at 2628; ECF No. 921 at 2729;

ECF N0.93-1 at 2728; ECF No. 941 at 2830; ECF M. 971 at 2829; ECF No. 94l at 3334,

ECF No. 991 at 2426; ECF No. 106l at 3032.)!* The court pauses here to note what Defendants
do not assert. First, even though Defendants assert that MasTec, whicheshifjbogtiff Simon,

“has robust policies and procedures to ensure that technicians record their timet Ba$Tec
“relied on Simon having recorded his working time when determining his compensation during
his direct employment by MasTec,” (ECF No-D&t 34), Defendants do not assert that they, as
putative employers, maintained adequate and accurate records of Simon’©threarBlaintiffs’

hours so as to preclude application of the relaxed burden of proof imposed on FLSA plaintiffs b
Mt. ClemensSecond, Defendants do not assert that they are entitled to summary judgment on the
ground that, assuming Plaintiffs meet their initial burden, Defendants have comsed with
evidence of the precise amount of work Plaintiffs performed so as to meet their loundgative

the reasonableness of the ieflece to be drawn from Plainsffevidencelnstead, Defendants’
entire argument under tidt. Clemensurdenshifting framework is that Plaintiffs have failed to
meet their initial burden to produce suidinot evidence to showhe extent oftheir improperly

compensatediork as a matter of just and reasonable inference

11 Defendants do not seek summary judgment on this ground with respect to Plaiet#ffsnG|
Jenkins, Pegues, and RobinsddedECF No. 131 at 52\Vith respect to Plaintiffs Bullock and
Ryman, only DirecTV seeks summary judgment on this gro@eHCF No. 881 at 2729; ECF
No. 97-1 at 28-29.)
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In order to meet their initial burden, Plaintiffs point toward their own sworn testiras
to the number of hours they worked in eagrkweek. GeeECF No. 125 at 98.) Plaintiffs admit
that the estimates of improperly compensated work that they provided in theiotgswas not
always precise or consistent, but they argue that precision and consistematyracgiired to meet
their initial burden undeMt. Clemens(See idat 9899 (citing ECF Nos. 1280, 125-32, 125-36,
125-38, 125-40, 1282, 12544, 12546, 12548, 12550, 12552, 12554, 12556, 125-59))
Plaintiffs also argue that their estimations are corroborated by a swormatienlgsubmitted by
their counsel, Crystal R. Cook, in which Cook, pursuant to Fed. R. Evid. $006narizes
voluminous spreadsheets reflecting information derived from SIEBEde {dat 99 (citing ECF
No. 12512 at 26).) For each Plaintiff, the @& declaration states the dates each Plaintiff worked,
the number of workweeks worked, and the number of hours each Plaintiff was editedubrk
in each workweek.SeeECF No. 125-12 at 2-6.)

Defendants argue thatch Plaintiff's deposition testimomg to the number of hours each
of them works is inconsistent with or contradicts other of their sworn statemecitsas the
figures offered in their complaiol responses to interrogatorieSeg, e.g. ECF No. 871 at 28
29; seeECF No. 131 at 332.) Defendants contend that an FLSA plaintiff's sworn testimony as
to the number of improperly compensated hours worked is insufficient undbftttli@emens
framework if the testimony is internally inconsistent or if it is conclusory,dptee, or lacks
Substantiation(See, e.g ECF No. 871 at 29;seeECF No. 131 at 3@1.) With respect to the Cook
declaration, Defendants argue that it is incompetent evidence and that tha@olarhst consider
it (1) because the summarization contained therein amdotearsay2) becaus it is the sworn

testimony of Plaintiffs’ counsel who may not act as a witness in these proceedidd3) because
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SIEBEL is not intended to manage or record technitiscisedules(SeeECF No. 131 at 31, 37
n.21.)

With respectto the sufficiency ofPlaintiffs’ testimony, the court begins by noting that
generally,in this court,an FLSA plaintiff's estimationsoffered in swornstatementsas to the
amount ofimproperly compensated work is, alone, sufficient to meet his initial burden dnader t
Mt. Clemendramework even if the estimation is imprecisgeePerez v. Sancheko. 6:14cv-
4326BHH, 2016 WL 721032, at *2 (D.S.C. Feb. 24, 201B¢gidio v. Crazy Horse Saloon &
Rest., Inc. No. 4:13cv-02136BHH, 2015 WL 5834280, at *15 (D.S.C. Sept. 30, 2015)
McGregor v. Farmers Ins. ExghNo. 2:10cv-03088DCN, 2014 WL 4199140, at *3 (D.S.C.
Aug. 20, 2014)This appears to be true of other district courthedircuit,seeEtienne v. Ameri
Benz Auto Serv. LL®o. PWG14-2800, 2016 WL 1222569, a6{D. Md. March 29, 2016) (A
prima facie case can be made through an empleyestimony giving his recollection of hours
worked’” (internal quotation marks omitted) (quotitturd v. NDL, Inc, No. CCB11-1944, 2012
WL 642425, at *4 (D. Md. Feb. 27, 20128 ougill v. Prospect Mortg., LLCNo. 1:13cv1433
(JCC/TRJ), 2014 WL 348539, at *4 (E.D. Va. Jan. 31, 208¥)ith v. BondsNo. 91818 CIV-
5-D, 1993 WL 556781, at *4 (E.D.N.C. Sept. 28, 1993), and the Fourth Circuit itself has suggested
approval of this approackee Witz v. Durham Sandwich C867 F.2d 810, 812 (4th Cir. 1966)
(affirming damages award in favor of plaintilfhen extent of d@mages were based solely on
plaintiff's testimony).Here, Plaintiffs rely on their answers to interrogatories in which Plantiff
set forth the estimated number of workweeks and estimated number of hours ithin e
workweek that each of them recollecSeé¢, e.g. ECF No. 12530.) These are estimations offered

in sworn statements that, thougérhapsot unerringly accurate, are of the type that have been
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considered sufficienin the Fourth Circuit to showthe extent oftheir improperly compensated
work as a matter of just and reasonable inferéfce.

Moreover, the court does not agree with Defendants that inconsistency or even
contradiction in Plaintiffs’ sworn statements requires summary judgment en@aits’ favor.
Even assuming that the onlyiéence Plaintiffs proffered to meet their initial burden was
inconsistent or contradictory sworn statements, rejecting this evidendegesigly based only on
its reputed inconsistent or contradictory nature essentially would require thetcomake
credibility determinationsAt the summary judgment stage, however, the court is not permitted to

decide credibility, and, thus, the court concludes that Plaintiffs’ sworn statignreconsistent or

12 The out-ofcircuit authorities Defendants cite for the contrary proposition are distinguisieable
some extent. For instanaa,Holaway v. Stratasys, Inc/71 F.3d 1057 (8th Cir. 2014), the Eighth
Circuit affirmed a grant of summary judgment to the employer when the eeepltailed to put
forwardanyevidenceof the amount and extent of his work” and, “instead, put forth contradictory
and bareassertionsof his . . . hours worked.” 771 F.3d at 1059 (emphasis added). Here, however,
Plaintiffs have pointed to evidence as to the amount and extent of their work in the forraraf, am
other thingstheir answers to interrogatori€dee Emmel v. Cogaola Bottling Co, 95 F.3d 627,

635 (7th Cir. 1996) (“Answers to interrogatories are evidence. . . . [T|heyddmissions by a
party opponent. Attorneys must anticipate that such aneanswght find its way to the jury.))

see generall27 C.J.SDiscovery8 95 (2017). Defendants also cite several decisions in which
district courts have determined that an FLSA plaintiff’'s sworn testimony thatietisnes worked
unspecified amounts of time that were improperly compensated during some waksyedone,

not enough to meet the plaintiff's initial burden unkier Clemens(See, e.g. ECF No. 871 at 29
(citing DiSantis v. Morgan Props. Payroll Servs., Indo. 096153, 2010 WL 3606267, at *13

14 (E.D. Pa. Sept. 16, 201®oplesnikow v. Hudson Valley Hosp. C822 F. Supp. 2d 98, 118

19 (S.D.N.Y. 2009)Millington v. Morrow Cnty. Bd. of Comm’rdNo. 2:06cv-347, 2007 WL
2908817, at *7 (S.D. Ohio Oct. 4, 2007)).) Here, however, Plainéffelence as to the amount
of time they worked is not so vague.

In any event, to the extent the authorities Defendants cite stand for tlusipoopthat in
order to meet the initial burden imposed on an FLSA plaintiifibyClemensthe plaintiff's sworn
statement (a) must be specific as to rise above the level needed for reasonable estimation or (b)
must be accompanied by other substantiating evidence, this court does potTagréormer
proposition cannot be squared with the type of judgment expressly contemplated M the
Clemengourt.See328 U.S. at 688 (explaining that, under the busslaifting framework a “court
may . . . award damages to the employee, even though the result be only appiaxiinatatter
propositon cannot be squared with the practice of district courts in the Fourth Circuity whic
permit sworn statements alone to satisfy the initial burden, a practice with wikicbult agrees.
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contradictory though they may be, are sufficient to raise a genuine dispotetasther Plaintiffs
have met their initial burdetseeKuebel v. Black & Decker Inc643 F.3d 352, 3685 (2d Cir.
2011) Juarez v. Wheels Pizza In&o. 13cv261(DLC), 2015 WL 3971732, at-A3(S.D.N.Y.
June 30, 2015) (citingeffreys v. City of N.Y426 F.3d 549, 554 (2d Cir. 2004Paguay v. Buona
Fortuna, Inc, No. 11 Civ. 6266(LTS), 2013 WL 3941088, at * 4 (S.D.N.Y. July 31, 2013) (citing
Gunawan v. Sake Sushi Rehin. 09 cv 5018(ALC), 2011 WL 3841420, at *4 (E.D.N.C. Aug. 26,
2011); Zirintusa v. Whitaker674 F. Supp. 2d 1, 6 (D.D.C. 2008gboy v. Alex Displays, Inc.
No. 02 C 8721, 2003 WL 21209854, at *2 (N.D. Ill. May 21, 20@&)we v. SMC Elec. Prods.,
Inc., 916 F. Supp. 1066, 1072-73 (D. Colo. 1996).

Becausehe court concludes that, even if Defendants are correct that the Cook declaration
should be disregarded, Plaintiffs have nonetheless provided sufficient evidence aogensene
dispute as to whether they have met their initial burden to shevexten of their improperly
compensatedvork as a matter of just and reasonable infereti@ecourt need not decide in this
order whether the Cook declaration should be considered. Accordingly, to the exfiemtidhts
seek summary judgment on the ground thaitiffs have failed to meet their initial burden under
Mt. Clemenstheir motions ar®ENIED in this respect.

F. Statute of limitations

“[T]he lengthof the FLSA's statuteof limitations depends upon wheth#re violation at
issuewaswillful .” Calderonv. GEICO Gen. Ins. Cp809 F.3d 111, 131 (4th Cir. 201()ting 29
U.S.C. § 255(a)Perez v. Mountaire Farms, In&50 F.3d 350, 375 (4th Ci2011)). if it is not
willful, the limitations period is two years, but the period is three years for willfultidio&a” 1d.
(citing 29 U.S.C. § 255(apesmond v. PNGI Charles Town Gaming, LB8) F.3d 351, 357 (4th

Cir. 2011)(* Desmond ). “*Only those employers who either knemshowed reckless disregard
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for the matter of whether its conduct was prohibited by the FLSA have wilNidhated the
statute,” [a]nd[] negligence is insufficient to establish willfulnedd. (internal citation and
brackets omittedjquotingDesmondI, 630 F.3d at 358). “The question of whether an employer
acted willfully is generally a question of fdctd. (citing Martin v. Deiriggi, 985 F.2d 129, 136
(4th Cir. 1993)), and, in the context of the FLSA, “there is no reason that the issudfolinesk’
should be treated any differently from other factual determinations relatiagpication of a
statute of limitations that are routinely submittedht® jury.” Fowler v. Land Mgmt. Groupe, Inc.
978 F.2d 158, 163 (4th Cir. 1992T he burden to establish willfulness rests with the employee.”
Calderon 89 F.3d 13Xciting Perez 650 F.3d at 375

Defendants argue thportions of thé=LSA claimsassertd bytenPlaintiffs are barred by
thestatute of limitations because Plaintiffs have failed to raise a genuine disguiteethweyear
limitations period, rather than the thrgear period, applieasthey failedto adduce sufficient
evidence showing that Defendants knew of or recklessly disregarded the FLS®ns@aissue.
(SeeECF No. 871 at 3031; ECF No. 881 at 2930; ECF No. 911 at 2728; ECF No. 93l at 29
30; ECF No. 941 at 3031; ECF No. 951 at 2324; ECF No. 961 at 2931; ECF No. 971 at 2%
22; ECF No. 991 at 2627; ECF No. 1061 at 3233.)'2 Defendantoint out that the agreements
signed between DirecTV and its HSfeguired the HSPs to comply with federal wage and hours
laws andthat the agreements signbdtween MasTeand its subcontracted HSPRsquire the
subcontractor to do so as welkee, e.g.ECF No. 871 at30.) Theyalso argue thahey lacked

any knowledge of each Plaintiff's hours worked or compensation, which precludes red&actfi

13 Defendants do not seek summary judgment on this ground with respect to Plaiet#ffsnG|
Hilton, Kile, or Simon. $eeECF No. 131 at 52.) Only DirecTV seeks summary judgment on this
ground with respect to Plaintiffs Bullok and RymaedECF No. 881 at29-30; ECF No. 971 at
21-22), and only MasTec seeks summary judgment on this ground with respect to PRegfiits

and WatkinsgeeECF No. 95-1 at 23-24; ECF No. 99-1 at 26-27).
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determining that Defend&knew Plaintiffs were not being compensated in accordance with the
FLSA. (See, e.gid. at 31.)

In response, Plaintiffs do not dispute tpatt oftheir claims would be barred if the two
year limitations period applies; instead, Plaintiffs arguettieat have raised a genuine dispute as
to whether the thregear limitations period applies because they have presented sufficient
evidence that Defendants’ FLSA violations were willfdeéECF No. 125 at 9901.) Plaintiffs
first contend that, iDirecTV's agreements witits HSPs, DirecTV did notaquire theHSPs to
comply withthe FLSA, rendering Defendants’ argument in this regard merit(Seid. at 99-

100) Plaintiffs next contenthatthey have presentesvidencedemonstrating that Defendants’
business structure (i.e., DirecTWse of HSPs and HSPuse of subcontractors) was intended to
avoid theFLSA’s compensation requirements while maintaining control of technicians iy a wa
that DirecTV knew or should have known brought it within the ambit of the FLSAratdhis
amounts to evidence of willful violationsS¢e idat 100.) Plaintiffs lastly argue thBirecTV had
notice of potential FLSA violations due to the history of litigation, investigation, atidments
over allegations of FLSA violations involving technicians, which means DirecTV knaWwould
have known of the FLSA violations at issue heBegidat 101.)

In their reply, DefendantBrst note that Plaintiffs’ response does not assert that MasTec
had knowledge obr reckless disregard for the violations at isand, thusthat Plaintiffshave
waived any argument opposing summary judgment on this ground with respect to ctaigig br
against MasTec(SeeECF No. 131 at 38 n.2439) Theynext argue that DirecTV’s busess
structure has previously been found to be a valid one and that, thus, any argument tgagihg en
in it, DirecTV is recklessly disregardings FLSA obligationsis meritless. $ee id.at 39.)

Defendants lastly argue that DirecTV’s history of litigating the issueldhmt be viewed as
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evidence ofits knowingly or recklessly violating FLSA requirements becausenuch of the
litigation over business structures like that used by Direéddéral courthave approved of them
(See id.

Althoughthere is much in these arguments the court might address here, the court declines
to do so until after the hearing on the summary judgment motions.
G. Overtime claims by MasTec employees

Under the FLSA, unless an exception applies, an employer may not employ an employee
for more than 40 hours per workweek unless the employee is compensated foe tineeticess
of 40 hours “at a rate not less than -ovadf times the regular rate at which he is employed.” 29
U.S.C. § 207(a). The “regular rate’ . . . include[s] all remuneration for emplaypaad to, or on
behalf of, the employee,” except for certain enumerated payments not at issu29hd.S.C. 8
207(e).“The keystone of Section [207(a)] is the regular rate of compensation,” andthsing
correct methd of calculating the regular rate is “of prime importan®®alling v. Youngerman
Reynolds Hardwood Ca325 U.S. 419, 424 (1945). Although the FLSA itself does not provide a
method of calculating the regular rate, the Supreme Court has stated thagtthenae refers to
the hourly rate actually paid the employee for the normal non-overtime workereskith he is
employed.”ld. More specifically, “[ijn the case of piece work wages, this regular rateidais
with the hourly rate actually receivedrfall hours worked during the particular workweek, such
rate being the quotient of the amount received during the week divided by the number of hours
worked.”Id.

The Department of Labor has offered guidanc@tmoywiding in accordance witkivalling,
methods for calculating the regular rated the overtimaageobligationsfor particular kinds of

piecework or piecerate employment The method of calculation often varies according to the

40



manner in which the employer compensates an employeejsrathotive work hours.For
instance 29 C.F.R. 8§ 778.111(a) provides a method of calculation for when an employee is paid a
piecerate for productive hours and a segia rate for ngoroductive hours. In that situation, the
regular rate is calculated lgdingtogether the employee’s total earningsthe productive hours

and nonproductive hours (and any other applicable earnings) during the workweek and then
dividing this sum “by the number of hours worked in the week for which such compensation was
paid, to yield the pieceworker’s ‘regular rate’ for that week9’ C.F.R. § 778.111(a)lhe
employee is entitled to an overtime premium, which is calculated by taking tHeenofmhours
worked in the workweek in excess of 40 and multiplying that number by hatfdbar rateld.'*

The Department of Labor’'s guidance in 29 C.F.R. § 778.318 covers fileeerate
employmensituationsSubsection (a) explains that when the parties “agree[] [to] provide payment
only for the hours spent in productive work” and“teeither caunt[] nor compensate[]” for
norproductive work, “such an agreement will not comply with the [FLSA] [because} s
nonproductive working hours must be counted and paid for.” 29 C.F.R. § 778.318(a). Subsection
(b) sets forth a methofibr calculatng the regular rate and overtime obligati@ssentially the

same ashe method set forth § 778.111,(apdthe methodapplies when “[t]he parties . . . agree

14 The guidance provides a helpful example:

if the employee has worke® Hours and has earned $491 at piece rates for 46
hours of productive work and in addition has been compensated at $8.00 an
hour for 4 hours of waiting time, the total compensation, $523.00, must be
divided by the total hours of work, 50, to arrive at tegular hourly rate of
pay—$10.46. For the 10 hours of overtime the employee is entitled to
additional compensation of $52.30 (10 hours at $5.23). For the svesikk

the employee is thus entitled to a total of $575.30 (which is equivalent to 40
hours at $10.46 plus 10 overtime hours at $15.69)

29 C.F.R. § 778.111(a).
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to compensate nonproductive hours worked at a rate which is lower than thpptatabée to
productive work.” 29 C.F.R. § 778.318(lgee alsa29 C.F.R. § 778.115 (describing weighted
average calculation). Subsection épplies when “it is understood by the parties that the . . .
compensation [for productive work or otherwise] received by the employeenslat to cover
pay for [nonproductive work] hours.” 29 C.F.R. § 778.318(c). The guidance for the situation at
issue in subsection (c) is distinguished from the situation in subsection (a) batidwasgh the
parties agree that no special pag@plies to nonproductive hours, the hours are propeulyted
and paidSee id(“[W]hile it is not proper for an employer to agree with his pieceworlt@asthe
hours spent in dowhme (waiting for work) will not be paid for or will be neither pdat nor
counted, it is permissible for the parties to agree that the pay the employeeswatl @ace rates
is intended to compensate them for all hours worked, the productive as well as the nonproductive
hours.”). If the parties agree to this method, then the regular rate ismidetd by dividing the
total piecework earnings by the total hours worked (both productive and nonproductive) in the
workweek,” and the additional overtime obligation is determined by taking the number of hours
worked in the workweek in excess of 40 hours and multiplying that number by half tharregul
rate.ld.®

Defendants argue that they are entitled to summary judgment on the overgmelaims
asserted by Plaintiffs Gleaton, Naves, Pegues, Robinson, and Simon tonhéexthese claims

arise out of thee Plaintiffs’ employment with MasTec because, Defendants argue, there is no

15 Another alternative method of calculating the regular rate and overtime oblifmtioiece rate
employees is provided by 29 U.S.C. § 207(g), under which the Department of Labor has
promulgated 29 C.F.R. § 778.418:e29 C.F.R. § 778.111(a). This methisdan optional one.

See Allen v. Bd. of Pub. Edud95 F.3d 1306, 1312 (11th Cir. 2007). Defendants assert that
MasTec and the five Plaintiffs at issue did not opt to use this alternative meéey(g.ECF

No. 831 at 24 n.6), and Plaintiffs havetrasserted otherwise. Accordingly, the court concludes
that the § 207(gnethod and the guidance promulgated thereunder are inapplicable here.
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genuine dispute that MasTeorrectly calculated and paid the overtime amount according to the
principles described in the preceding paragragdselECF No. 891 at 2124; ECF No. 951 at
20-22; ECF No. 96l at 2124; ECF No. 94l at 3032; ECF No. 104L at 2629.) Defendants first
argue that these five Plaintiffs claim only that thewre rot properly compensated for
nornproductive hours that counted toward the hours worked in each work\Beek.e.g ECF No.

89-1 at 21.) In other words, Defendants characterize Plaintiffs’ cléomse not thaftcertain
norproductive hours were never counted or paid but, instead, that, although thpewdumtive
hours were counted toward the workweek, they were not properly compefsatdtse
norproductive hours. Thus, in Defendants’ view, thdy issue is whether MasTec correctly
employed a valid calculation method in determining Plaintiffs’ regularafipay and overtime
wages. $ee, e.gid. at 2122.) Defendants implicitly view the five Plaintiffs as being employed
on a pieceaate basisCiting to Walling and the Department of Labor guidance, Defendants assert
that the correct method ahlculatingPlaintiffs’ regular rate is to divide each Plaintiff's total
earnings for each workweek by the total number of hours worked in that workweek and that the
correct method of calculating Plaintiffs’ overtime wages is to multiply the veoiised in excess

of 40 hours in each workweek by half of the regular rate applicable to that work8eekid@at
22-23). Defendants assert that MasTec followad method of calculation, pointing to examples
of each of the five Plaintiffs’ pay recordSgeECF No. 891 at 2324 (citing ECF No. 12110);

ECF No. 951 at 2122 (citing ECF No. 12:2); ECF No. 96l at 23 (citing ECF No. 128); ECF

No. 981 at 32 (citing ECF NdL22-7); ECF No. 1061 at 2829 (citing ECF No. 12).) Because,
Defendants assert, there is no genuine dispute that MasTec followed the pwetiect of

calculating the regular rate and overtime wages for the five Plaintiffisépate emfppoyment, they
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are entitled to summary judgment on these Plaintiffs’ overtime claims arising from their
employment with MasTec.

In responsgPlaintiffs first point to evidence demonstrating thaadWlec paid the five
Plaintiffs pieceratewagesfor productive hours but did not pay a spécate to them for certain
nonproductive hours(SeeECF No. 125at 10102 (citing, inter alia, ECF No. 1283 at 1315);
see, e.qgid. at 4647 (citing ECF No. 1284 at 8; ECF No. 12B9 at 24, 6-7); see als, e.g, ECF
No. 12110.) Plaintiffs then argue that piecate employment schemes that fail ¢ount
nonproductive work houroward the total hours worked in a workweek and to compensate the
employee for the nonproductive hours violate the FLS#eECF No. 125 at 1002 (citing 29
C.F.R. 8 778.318(a))), unless the parties agree that the employee will be contbéorstte
nonproductive hours (which must nonetheless be counted) through thergteecgages he
receives gee id.at 10203 (citing 29 C.F.R§ 778.318(c))). Plaintiffs assert that Defendants have
put forward no evidence demonstrating thihe parties agreed that the five Plaintiffs’
compensation for productive time would also provide compensation for their nonproductive time
and thusthatthere remains a genuine dispute as to whether the method of calculationSunder
778.318(capplieshere. Gee idat 103.)

Replying to Plaintiffs’ argumenefendants admit that MasTec intended tthat five
Plaintiffs’ piecerate wage for productive hours would cover certain of Plaintiffs’ nonproductive
hours and that no special hourly rate wasdto compensate for these houiSe¢éECF No. 131
at 46.) However, Defendangsserthatthe five Plaintiffs wee required by MasTec to record all
nonproductive hours and that that they were expressly told that theirrpiecerages would
compensate them for the nonproductive hodds) (n support of these assertions, Defendants

point tothreepieces of evidencéld. at 4647.) First, Defendantpoint to the MasTec Timesheet
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Policies and Procedures memorandum (the “Memorandum”) (ECF Ne3)13éich, among
other things, lists a number of payroll codes technicians were to use to accountyfoe tfenvork

they performed o the type of paid leave takéseeid. at 3-4). With one exception, each payroll
code states that the hours covered by the code “are to be paid at an establishedtabdorlyat

the employee’s hourly rate of paylti(at 4) The one payroll code that does not use this language
instead states that hours paid pursuant to that code “are to be paid per the Tech Compatiesat
sheet available from your supervisor or office supervisdd)) Second, Defendants point to
language in the MasTec AT Technician Compensation & Performance Guide (ide™)GECF

No. 1365), which, Defendants assert, Plaintiffs Pegues, Robinson, and Simon acknowledge
receiving 6eeECF No. 131 at 46 (citing ECF No. 1:32at 19; ECF No. 128 at 84; ECF No.
1228 at 45). The language inhe Guideto which Defendants poirgmphasizes that MasTec's

piecerate employees “mustiways accurately report all hours worked” and states that “[p]iece

rate employees are paid for all hours worked.” (ECF No-5l863(emphases in original)Third,
Defendants point to language in a Question and Answer form (the “Q&A fosad ¢.9.ECF

No. 1219 at 16), which, Defendants assert, Plaintiffs Gleaton, Naves, and Simon acknowledged
receiving 6eeECF No. 131 at 487 (cting ECF No. 1219 at 16; ECF No. 122 at 26; ECF No.

122-8 at 23).) The language from the Q&A form on which Defendants rely states:

Q: I am paid by the piece. How is my hourly rate calculated?

A: You are paid by the “piece rate” method. Your hourly rate
calculated by adding your total earnings for the week, including bonuses and
incentive payments, and dividing that total by the total number of hours you
worked in that week. Under the “piece rate” method, you are paihahe
(50%) the regular ratef pay for all hours worked in excess of 40 in the week.

This is no different than being paid time and-biadf for overtime in a 4Gour
job, since your hourly rate was calculated on all hours, including those hours

over 40.

(ECF No. 121-9 at 16.)
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The caurt agrees with Defendants that the five Plaintiffs at issue have not preneged th
overtime claims that arise from their employment with MasTec on the ground elgatvtinked
hours (either productive or nonproductive) that were not recorded or countdddiyec but,
instead, premise their claims on the ground that they were improperly catguefs hours that
were in fact counted and recorded. Nothing in Plaintifésponse to the summary judgment
motions challenges this assertion made by Defendants, and Plaintiffs have montdexidence
suggesting that MasTec failed to count or redwodrs instead of failing tproperly compesate
for accurately counted and recorded hollifee court also agrees with Defendant tassuming
the method of calculating the regular rate and overtime wages for-eEemploymentn
subsection (c) o§ 778.318 applies here, then there is no genuine dispute that Masibtotd
of calculation was in accordance with the method outlined in subsection (c) artlatliting. 6 A
review of the pay records submitted by Defendants shows that MasTec took the efatigé
piecerate and other earnings for a workweek and divided it by the total number of hours worked
in that workweek and then multiplied the number of hours worked in excess of 40 hours during
the workweek by half of the resulting rate to produce an overtime premium, whichid&s he
employee. For example, during the workweek comprising one half of-awésk pay period in
January 2014 (designated “P1”), Plaintiff Gleaton’s pay record shows that, egddiovertime
premium, he earned $530.00 and that he worked 56.67 h&esECF No. 12110 at 78.)
Dividing the total earnings ($530.00) by the total hours worked in the workweek (58465) h

yields a regular rate of roughl@®86per hour. Multiplying half of the regular rat83.39 by the

16 plaintiff Gleaton asserts that MasTec sometimes miscalculated his overtime pregium b
multiplying the number ohours in a given workweek in excess of 40 by less than the required
half of the regular rate for the applicable workwe&8edeCF No. 125 at 47, 103 n.274 e court
declines to address this assertion in this order.
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number of hours worked in the workweek exceedindl805(/)yields an overtime wage of roughly
$78.02, which is the amount the pay record reflects MasTec paid to Gleaton as an overtime
premium. See id). Plaintiffs have pointed to no evidence raising a genuine dispute that MasTec’
calculation of overtime wages is in accordance with the method of calculatidorte in
subsection (c).

The only issue remaining is whether there is a genuine dispute that MasTec w#sgerm
to use the calculation method outlined in subsectiomf(§ 778.318. The court concludes that
there remains a genuine dispute on this isAlirough Defendants initially cited to § 778.111 as
authority approving of its method of calculating the regular rate and oeewenges, the court
concludes that § 778.318 provides better guidance because it more clearly sa¢oouhe
employment arrangement at issue Héras Defendants themselves admit, the pieste wage
MasTec paid the five Plaintiffs was intended to compensate them for nonproductivedrours f
which they received no special rat&e€ECF No. 131 at 45.) Accordingly, the method of
calculation outlined in subsection (b) is inapplicable, as it requires that thespagtee to
compensate the nonproductive work hours at issue at a separate, special rate.nbhaispige
that certain of the five Plaintiffs’ nonproductive work hours were not compensat@dcscial
rate or that the parties did not agree to do so. Thus, the onlyylegakptableemployment
arrangement MasTeould use is found in subsection (c). However, subsection (c) only applies if
“it is understood by the parties that the . . . compensation [for productive hours or otherwise]
received by the employee is intended to cover pay for [nonproductive] hours,” as fihisgkele

for the parties to agree that the pay the employees will earn at piece ratesledmberompensate

7In any eventas the court has aldy noted, the method of calculation outlinegi78.111
appears to be the same as that outlined in § 778.318(b).
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them for al hours worked, the productive as well as the nonproductive ha29sC.F.R. §
778.318(c). Thus, as a prerequisite for an employer to use the calculation method autline
subsection (c), there must be an agreement between the employer and tlyeetopdio so, or,

at a minimum, the employee must have understood that the compensation for his productive hours
would compensate him as well for his nonproductive h&es.Hall 846 F.3d at 773 (“A pieee

rate system is permissible under the FL@%y wherethe parties agre¢hat all ofan employees

hours, including nonproductive hours, are compensated and included in the ensptotae’
working time and where the employer continues to comply with the statute's @vprawisions.”
(emphasis added) (citing® C.F.R. § 778.318}® Where a genuine dispute remains regarding
whether the parties agreed to subsection (c)’s calculation method or whether pllogeem
understood that his nonproductive hours would be compensated by wages for productive hours,
summaryjudgment should not be granté&tke Arnold2017 WL 1196428, at *@rasfield 2010

WL 3222495, at *4Colindres 427 F. Supp. 2d at 759.

18 See alsdlivo v. Crawford Chevrolet, IncNo. CV 16782 BB/LFG, 2012 WL 12897385, at

*4 (D.N.M. Jan. 12, 2012) (“Because there was no agreement, the exception to the rule that
employees must be paid for the hours they are required to remain on the premigesaurin
productive wait time foundta29 C.F.R. 778.318(cs not applicable here.”)Espenscheid v.
DirectSat USA, LLCNo. 09cv-625-bbc, 2011 WL 10069108, at *28 (D. Wis. April 11, 2011)
(“‘[Aln employer is permitted to pay overtime to pieceworkers at-taié rates only if the
employer ad the employees reach an agreement that the @eewiill compensate the employees
for all hours worked, including nonproductive hours.” (citing 29 C.F.R. § 778.3);&csfield

v. Source Broadband Servs., LUdo. 2:08cv-02092JPM-cgc, 2010 WL 3222495, at *3 (W.D.
Tenn. Aug. 16, 2010) (“Under 29 C.F.R. § 778.318¢gkrtime may be calculated at emaf the
regular ratef the employer and employee agtbat the pieceate will compensate the employee

for all hours worked, including nonproductive hours.” (emphasis addedlijjdres v. QuietFlex
Mfg., 427 F. Supp. 2d 737, 758 (S.D. Tex. 2006) (“Section 778.3a48¢@)s employers to not

pay additional wages for nonproductive work if it is understood by the parties that the othe
compensation recetd by the employee is intended to cover pay for such hours.” (internal
guotation marks omitted)).
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The court agrees with Plaintiffs that Defendants have not adduced evelepmting
their assertion thahe five Plaintiffs agreed to an employment arrangement like that outlined in
subsection (c) or understood that their nonproductive hours would be compensated by earnings
they received for productive hour§he Memorandum to which Defendants point provides no
evidence oPlaintiffs’ agreement or understanding. As an initial matter, Defendants have failed to
produce any evidence demonstrating that any of the five Plaintiffs receiveeviewed the
Memorandumlet alone that they understood or agreed téutther, even if they had received and
reviewed itthe Memorandum does not disclose or even hint that certain nonproductive hours will
be compensated by wages earned for productive hours. If anything, the ubiquiEmerstisin
the Memorandum that, fonearly every payroll code, the employee will be paid at some
unspecified hourly rate suggest quite the opposite. The lone payroll code statirigrthatrk
underthat code, the employee is paid according to a rate sheet that must be obtainedesisewher
wholly insufficient to support the existence of an agreement or understanding thayesigl
nonproductive work hours will be compensated by wages earned for productive work hours.

The Guide is likewise insufficientt states that pieemte employees will be paid for all
hours worked, but fails entirely to disclose how such payment will be calculated faoet the
Guide’s emphasizing that employees must eately report all hours worked coupled with its
statement that all hours worked will be paid is more naturally understood to dideaise t
employees will receive wages for each hour worked (productive, nonproductive,rens¢hand
hardly suggests that certain work hours (nonproductive) will be compensated by wages pai

other work hours (productive). To the extent there is any ambiguity in the Guidgisalge, it
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favors the five Plaintfg, as all reasonable infereneeast be drawn in their favoBeeTolan 134
S. Ct. at 1863?

The court also concludes thhe Q&A form fails to support Defendants’ assertion that the
five Plaintiffs agreed to or understood the calculation method MasTec used. Tru&Alier@
describes the basic calculus: dividitige workweek’s earnings bysitvork hours, halving the
resulting rate, and multiplying that hatite by the number of hours in the workweek exceeding
40 to determine the overtime premiuBut, crucially, it fails to state how the earnings are
determined. Does each hour of work receive wages? Are wages for certainlboagpied to
other hours, which receive no separate wages of their own? These questionsiasevadd, yet
they are necessary for aamployee to agree to an employment arrangement in which
nonproductive hours do not receive their own wages. In this regard, the court ndteschbiulus
set forth in the Q&A form would describe the method of calculation outlined in sidiség} of
§ 778.318 as equally well (or poorly) as it would descifiteanethod outlined in subsection (c).
Thus, it can hardly be said that the Q&A form demonstrates the five PHlimtiffeement or
understanding that they would be subject to a calculation meththitied in subsection (c).
Further, to the extent one could read the Q&A form as consistent with the method inisnbsect
(c), one could just as easily read it as consistent with the method outlined in sub§exti
Therefore, the proper inference todrawn is that the Q&A form does not disclose that MasTec

would use the method outlined in subsection (c) and, thus, cannot support the assertion that the

191t has not escaped the court’s notice that, although Defendants offer evidene&ithtifts
Pegues, Robinson, and Simon received the Guide, there is no evidence that Plaiatifs &3id
Naves did.

50



five Plaintiffs agreed or understood that subsection (c)’s method would beSes€dlan 134 S.
Ct. at18632°

Because there remains a genuine dispute as to whether subsection (c)’s method of
calculating the five Plaintiffs’ regular rat@and overtime wageshould be applied, the court
DENIES Defendants’ motions to the extent they seek summary judgment as to the fivéf®lainti
overtime claims arising from their employment with MasTec on the ground thaishe genuine
dispute that MasTec calculated and paid them proper overtime wages.

IV. CONCLUSION

For the foregoing reasons, Defendamt®tions for summary judgment (ECF Nos. 87 to
100) areDENIED IN PART to the extent set forth above in this order. At the upcoming hearing,
the parties should shape their oral arguments accordingly.

ITIS SO ORDERED.

United States District Court Judge

May 26, 2017
Columbia, South Carolina

20 Again, the court notes that, although Defendants offer evidence that Pladiiffoon, Naves,
and Simon received the Q&A form, there is no evidence that Plaintiffs Pegueslindd did.
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