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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

Selena Sumter C/A. No. 3:14ev-4460CMC-SVH

Plaintiff
V.

Jenny CraigInc.,, Tamara Draut,
Krystian Ellisor, and Josephine Lenartz,
in their individualcapacities

Opinion and Order

Defendans.

Through this action, Plaintiffelena Sumtef‘Plaintiff”) seeks recovery from hdormer
employer,Jenny CraigInc. (“JCF), for alleged employment discrimination based on taee
pursuant to 42 U.S.C. § 200@t,seg.for discrimination baston her age, pursuant to 29 U.S.C.
8 621, andor defamation ECF. No. 1, Attachment IShe also asserts a clagfcivil conspiracy
against Tamara Draut (“Draut”), Krystian Ellisor (“Ellisor”), and Joseeh.enartz (“Lenartz”),
collectively, the “Individual Defendants.ld. The matter s before the court on Defendant
Motion for Summary Judgment, filed December 16, 2015. ECF No. 22. Plaintiff filed her
response in opposition on January 4, 2016. ECF No. 24. Defendants filed a reply on Janpary 11,
2016. ECF No. 25.

In accordance with 28 U.S.C. 8§ 636(b) and Local Civil Rule 73.02 (B)(2)(g), D.S.C|, this
matter was referred to United States Magistrate JGtiea V. Halgesfor pretrial proceedings
and a Report and Recommendation (“Report”). Mamch 23 2016, the Magistrate Judge issued
a Report recmmending that Defendant’s motion for summary judgment be granted. ECF.No. 30
The Magistrate Judge advised the parties of the procedures and requiremidintg fgjections

to the Report and the serious consequences if they failed to delamtiff was granted an
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extension of time to file objections to the Report (ECF No. 38), and filed her obgcin April
25, 2016. ECF No. 39. Defendants filed a reply on May 9, 2016. ECF N@.hM® matter is
now ripe for resolution.

|. Standard

The Magistrée Judge makes only a recommendation to this court. The recommengdation

has no presumptive weight, and the responsibility to make a final determinat@insenith the
court. Mathews v. Weber23 U.S. 261 (1976). The court is charged with makig aovo
determination of those portions of the Report to which specific objection is made, amairth
may accept, reject, or modify, in whole or in part, the recommendation of the M#gikidge, or
recommit the matter to the Magigealudge with instructions. 28 U.S.C. § 636(b)(1). The c
reviews only for clear error in the absence of an objectiSae Diamond v. Colonial Life &
Accident Ins. C9416 F.3d 310, 315 (4th Cir. 2005) (stating that “in the absence of a timely
objection, a district court need not conduckeanovareview, but instead must ‘only satisfy itse
that there is no clear error on the face of the record in order to accept the recatronéi)d
(quoting Fed. R. Civ. P. 72 advisory committee’s note).

Summary Judgment is appropriate “if the movant shows that there is no genuine dis

to any material fact and the movant is entitled to judgment as a matter of law.” .Féd. R.

56(a). On a motion for summary judgment, the district court mustW\ttee evidence in the light

most favorable to the nonmoving partyJacobs v. N.C. Admin. Office of the Couit80 F.3d
562, 568(4th Cir. 2015)(citing Tolan v. Cotton 134 S.Ct. 1861, 1868 (2014) (per cur)am
“Summary Judgment cannot be granted merely because the court believes thatathiewrib
prevail if the action is tried on the meritdd. Therefore, the court cannot weigh the evidence

make credibility determinationdd. at 569. The district court may ntaredit[] the evidence of
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the party seeking summary judgment and fail[] properly to acknowleglge\kdence offered by
the party opposing that motionld. at 570. However,a party “cannot create a genuine issue
material fact througimere speculation or the building of one inference upon anotiBale v.
Hardy, 769 F.2d 213, 214 (4th Cir. 1985). Therefore, “[m]ere unsupported speculation . .

enough to defeat a summary judgment motiorinis v. National Ass’n of Bus. & Educ. Rad
Inc., 53 F.3d 55, 62 (4th Cir. 1995).

After conducting ale novareview as to the objections made, and considering the re
the applicable law, and the Report and Recommendation of the Magistrate Judgettthgrees
with the Report’s recommendation that Defendants’ motion for summary judghauit Pe
granted. Accordingly, the court adopts the Report by reference in this Quotey,bgyond the
reasoning of the Report where necessary to address the entirety offBlailatims. For the
reasons stated in the Repand as further addressed below, Defendarg<sentitled to summary
judgment on all claims.

[I. Discussion

Plaintiff presents three objections to the Report, essentially arguinghthdagistrate
Judge’s findingsregarding eactof her claimswere error and thatall claims should survive
summary judgmentThe objections are discussed below in turn.

a. Plaintiff's Federal Discrimination Claims

Plaintiff argues that the Magistrate Judge erred in finding that her raceagm
discrimination claims fail as a matter of law. This objection focuses on thetRdpualing that
Plaintiff did not offer valid comparatots establisithe fourth elemendf her prima facie case i

the pretext framework for demonstrating discrimination. ECF No. 39, at 8; ECF No. 3a.at

of

iS not

cord,

—




Specifically, Plaintiff argues thdllisor is a valid comparatgrand that the Magistrat
Judgedid not consider the totality of éhevidence regardingis issue However, this court findg
that, while Ellisodateroccupied the sansupervisory positiofrom whichPlaintiff resigned, and
complaints were made about her asipervisorthere is simplyot enoughevidenceof similarity
to consider Ellisor a valid comparator. First, there is no evidence as touheafadhe complaints
againstEllisor. Therefore, the court is unable to determine whether the complaints agaiost
were as serious in nature as those against Flaintaddition, while Plaintiff argues that a specif]
employee made seven complaints against Ellisor, and only one complaint abuiit Wtzen she
was in the same position, it is undisputed that Plaintiff was the subject of complade$yother

employees as well, and was written up at least once regarding a comHanaily, there is no

evidence regarding JCI's response to any of the complagaisst Ellisoto determine whether

the employer treated Plaintiff differentlgither during or aér its investigation of any complajn
or if any complaint was serious enough for JCI to write Ellisoouptherwise discipline her
Therefore, as Plaintiff does not have sufficient evidence regarding her @mggdtcomparator
she is unable to shoshe was treated differently. Thus, Plaintiff is unable to state a clain
discriminationbased omace or age.

Plaintiff does not specifically object to any other aspect of the race atisgaenination
claims. Although Plaintiff “further relies onéhevidence and arguments presented in her bri
establish pretext for summary judgment, which the Plaintiff cites to andomrebes herewith,”
de novaeview is not required when objections are general and concluSomyh v. Nuth98 F.3d
1335 (Table), 1996 WL 593792 at *1 (4th Cir. 1996)ing Orpiano v. Johnsor§87 F.2d 44, 47
(4th Cir.1982). Specific objections are necessary in order to focus the court's attention oadli

issuesThomas v. Arrd74 U.S. 140, 147-48 (1985). Because general objections do not dire
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court's attention to any specific portions of the report, general objections to stratagudge's
report are tantamount to a failure to obj&srhith 98 F.3d at 13334oward v. Secretary of Healt
& Human Servs. 932 F.2d 505, 509 (6th Cir.1991).

Therefore, while the court has considefdintiff's objectionde novg it reviews the

—

remaindeof the discrimination portion of the Report for clear error only. Finding none, the court

adopts this portion of the Reportita entirety and grants summary judgmenbDefendantsn the
race and age discrimination claims.
b. Defamation Claim
Regarding Plaintiff's defamation claim, Plaintiff argues that the MagistrageJerded in

finding that Plaintiff failed to present a valithim because her evidence is inadmissible hear

In support of her defamation claim, Plaintiff presents affidavits averringstteaand two other

affiants (Ogbuewe and Sparks) were told that Plaintiff threw a chair ant@mployee and wal
fired because of it. However, neither Plaintiff nor Ogbuewe had personal knovwdedg&areness
of this alleged statement, and Plaintiff has not produced an affidavit or testfroamyanyone
who allegedly originated this information; instead, it is only tiedd that any of the person
submitting affidavits heard this rumbrSuch statements, even when contained in sworn affida
are hearsay and thus are not proper support for an opposition to a summary judgment3aet
Fed. R. Civ. P. 56(c)(4) (“Supporting. . . affidavits shall be made on personal knowledge, s
forth such facts as would be admissible in evidence, and shall show affirmativelyetladfiant

is competent to testify to the matters stated thereigeg®; also Greensboro Prof. Fifgghters

! Plaintiff produced one affidavit from affiant Sparks who heard this statementiydiréthis
evidence will be addressed below.
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Ass’nv. Greensborp64 F.3d 962, 967 (4th Cir. 1995) (inadmissible hearsay “is neither admis
at trial nor supportive of an opposition to a motion for summary judgment”). In factofibet
statements cited by Plaintiff in support of thigim are double hearsay.

Although Plaintiff argues that the statements in the affidavits constitatehearsay

original evidence or fall within an exception to the hearsay rule or otleealitaved to the

extent it is characterized as hearsay,” none of theseusiscaround the hearsay rule is availing.

i. Rule 801(d)

The avermentby Plaintiff and Ogbuewe adouble hearsay and are not exclusions as
found in Fed. R. Bd. 801(d)(2JD) for an opposing party’statement, as there is no evidence
that hey were authorized by JCI or made within the scope of employment. To introduce a
statement under Ru&01(d)(2)(D) the record must reveal “independent evidence establishir]
the existence of the agencyutton v. Roth, L.L.C361 F. App'x 543, 547-48 (4th Cir. 2010)
(citing United States v. Portsmouth Paving Cofj24 F.2d 312, 321 (4th Cir. 1982)\either
do the statements qualify as non-hearsay under Fed. R. Evid. 801(d)(2)(E) as staikovents
conspirators (see further discussion in Section c, below).

Sparks’ averment that she heard the statement regarding Plaintiff's pureon@thation
directly from Lenartz however,is different.In her objections to the Report, Plaintiff cites
paragraphin Sparks’ affidavit that states: “During my emyphent with Jenny Craig, Inc.,
received a phone call from Centre Director Josey Lenartz who told me that Sefetea &as
terminated from her employment with Jenny Craig, Inc., because Selenastotivkr employee.’
Sparks Affidavit 1 9 (ECF No. 39 4). If Lenartz, &entre Directoat adifferentJCI location,
was acting as an agent of J&lthe time she made the statement, JCI cpatdntiallybe held

liable for the alleged defamatory stateme®ee Murray v. Holnanb42 S.E.2d 743, 748 (S.Ct.C
6
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App. 2001) (under South Carolina law, “a principal may be held liable for defamaiteynsnts
made by an agent acting within the scope of his employment or within the scope pyfdrisna
authority.”).

In order to prove that an alleged defamatdatesnent was made within theope of an
employee’s employment, a plaintiff must peothat the act was both: reasonably necessat
accomplish the purpose ofehemployee’s employment, and furtherance of the master
business.’Park v. Se. Serv. @o., 771 F.Supp.2d 588, 594P.S.C. 2011)see alscArmstrong v.
Food Lion, Inc. 639 S.E.2d 50, 53 (S.C. 2006).

In this case, Plaintiff simply has not produced sufficient evidence that Lestetement
to Sparks, as relayed in Sparks’ affidavit, was “reasonably necessary tqpshdhe purpse of
the employee’s employmeand in furtherance of the master’s businedRdrk, 771 F.Supp.2d
592 (citingArmstrong 639 S.E.2d at 52)First, Lenartzneitherworked at the same location a
Plaintiff, nor was she Plaintiff's supervisor. Second, as to the timing of tteanstiat, Sparks
recalledonly that it was “during her employment with JCI” when Lenartz called and made

statement regarding PlaintiffThe statement was clearly made after Plaintiff restjyrand there

is no evidence that Lenartz had any role in her resignafidrerefore, it was not reasonably

necessary to accomplish Lenartz’'s employméittird, Plaintiff has no deposition testimony ¢

y to

» the

DI

documentation showing Lenartz’s purpose was to deeveemployer when she allegedly made

the defamatory statemenEor these reasonlaintiff has failed to showhat the alleged
defamatory statement was made in the scope of Lenartz’'s employmesquasdto hold JCI

accountable for the statement.




ii. Hearsay Exception Rule 803(21)
Next, Plaintiff argues that if the affidavit statements haearsay,they fall under the

exception in Fed. R. B¥. 803(21) astatemergas to reputation and character. Plaintiff does

not

expand orherassertion as to how this applies, and these statements do not pertain td’®laintif

character among her associates or in the commurkiyr example, they are not statements

regarding her truthfulness or honestylaintiff instead seeks to admit thesatements becaus
they purportedly contain the defamation against her. This is undoubtedly headsagt within
this exception.
iii. Rule 807
Finally, Plaintiff argues that the statements should be considered “to meedetiestsof
justice” under Fed. R. Evid. 807. These statements clearly do not meet the requicdrtieatts
rule, as the statements do not have “equivalent circumstantial guarantestwadrthiness,” and
are not “more probative on the point for which [they are]reffehan any other evidence thia
proponent can obtain through reasonable efforts.” Fed. R. Evid. 807.
iv. Defamation Conclusion
Plaintiff's affidavits supporting her defamation claim contain hearsay statements
cannot be usedsevidentiary support in opposition to summary judgmaéfthile the Magistrate
Judge recommended summary judgment, this court goes beyond the findings of theatda
Judge in order to address the agency and scope of employment issue. Having detbah
summary judgment is appropriate, thsurt adopts the conclusion of the Magistrate Judge

grants summary judgment to Defendants on this claim.
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c. Civil Conspiracy Claim

Plaintiff also objects to the Magistrate Judge’s findings regarding kgrconspiracy
claim. Specifically, Plaintiff claims that the Magistrate Judge erred in finditdPtaantiff “fails
to identify additional acts in furtherance of the conspiracy and fails to providelspamages
distinct from her other claims.” ECF No. 39, at 5 (citing ECF No. 30, at 14-16).

Plaintiff argues that her evidence of the civil conspiracy is sufficient to thig a
conspiracy against her existed. However, dethby the Magistrate Judge, Plaintiff's evidence
of this conspiracy consists almost entirely of inadmissible hearsay anehicésrdrawn from that
inadmissible evidenceSeeECF No. 39, at 6 (“Plaintiff testified that she was specifically told, . .;
[a]nother employee then came to Plaintiff and said. . . “). The only other evidence citaohbff P
in her objections was an averment by affiant Sparks, noting the “tension she dlizssween
Draut and Plaintiff,” [d.) which is clearly insufficient to establish a claim for civil conspiracy.

I. Hearsay

Although the Magistrate Judge identifilie statements made in Plaintiff's affidavit as
hearsay evidence, Plaintiff argues that these statements are not hearssg thegeare statements
of co-conspirdors; or, if they are hearsay, that they should be allowed as an exception |to the
hearsay rule in the interests of justi¢ééowever the statements do not qualify as statements-of co
conspirators under Fed. R. Evid. 801(d)(2)(E

For a statement to bemitted undeRule801(d)(2)(E), the existence of a conspiracy must
be shown by independent eviderlmeforethe hearsay statement is admitteésleeBourjaily v.
United States483 U.S. 171, 175 (1987)There must be evidence that there was a conspifacy
involving the declarant and the nonoffering party, and that the statement was mauaig tiden

course and in furtherance of the conspiracyU)S. v. Shores33 F.3d 438, 442 (4th Cir. 1994
9




U.S. v.Hines 717 F.2d 14811488(4th Cir. 1983)“[The statemens] admissibility turns on the
existence of substantial evidence of the conspiracy other than the statseieit iAlthough the
existence of a conspiracy may be supplemented by the dispudeshyestatement, the par
seeking to admit the statement must prove the existence of a conspiracgpgralprance of thg
evidence before a hearsay statement can be admitted under Fed. R. Evid. 801(@é&niEell
v. Lyon 26 F. App’x 183, 189 (4th Cir. 200{9iting Bourjaily, 483 U.S. at 175)In this case, the
only arguable noimearsay evidence in support of the alleged conspiracy is that Plaintiff
written up, and thashe“disagreed withthe writeup which shecontends was in furtherance
the conspiracy to replace her with Ellisddowever,Plaintiff offers no evidenceegardingthe
write-up, including the reason for it and whetliewas legitimate Plaintiff's proffered evidence
is simply not sufficient to prove the existence of a conspiracy by a prepondetrémeewddence.

In addition, as explained above, the statem@ntsot meet the requirements to be admit

in the interests of justice under Fed. R. Evid. 807. Therefore, Plaintiff has failedvidepr

sufficient, admissiblevadence to support her civil conspiracy claim.
ii. Special Damages

Plaintiff argues that she has sufficiently pled special damages, and ¢hislathistrate

\1%4

was

ted

Judge erred in finding that she did ndtlaintiff asserts that her special damages for this claim

include “being ostracized, blacklisted, incurring costs and fees and she soughticguarss
suffered physical impairment, pain and suffering, and emotional distressdrétather civil
conspiracy claim.” ECF No. 39, at 7. However, the Magistrate Judge fully catitterse
damages, and found that they dwmt qualify as special damagaes required for a civil conspirac
claim. This court has reviewed the portion of the Report regarding special damddgaintiff's

objectionsde nove and, considering the record and the applicable law, agrees with the Rg
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recommendation on this issue. Accordingly, the court adopts by reference iie giciie Report
regarding special damages.

Plaintiff has failed to introduce admisst#vidence to supptcher civil conspiracy
claimon summary judgment. Further, she has failed to establish special damages ed f@quir
a civil conspiracy claim. Therefore, summary judgment on this claim is proper.
[I1.  Conclusion

Having conducted ae novoreview of the Report and underlying motion and related
memoranda, and having fully considered Plaintiff's objections, the court adoptsitiesionof
the Report, although going beyond the reasoning of the Report to reach theesalten the
defamation claim Defendants’ motion for summary judgmentgisanted and this matter ig
dismissed with prejudice.

IT1SSO ORDERED.

s/ Cameron McGowan Currie

CAMERON MCGOWAN CURRIE
Senior United States District Judge

Columbia, South Carolina
June 21, 2016
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