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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

DEBRA B. CROFT, 8
Plaintiff, 8
8

VS. 8 CIVIL ACTION NO. 3:14-04630-MGL
8
BAYVIEW LOAN SERVICING, LLC, 8

Defendant. 3]

MEMORANDUM OPINION AND ORDER
GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT

INTRODUCTION

This is a Fair Credit Reporting Act (FCRA), 15 U.S.C. § 1681, action. The Court has
jurisdiction over the matter under 28 U.S.C. § 188d 28 U.S.C. § 1367. Pending before the Court
is Defendant Bayview Loan Servicing, LLC’s motion for summary judgment. Having carefully
considered the motion, the response, the replyetted, and the applicable law, it is the judgment

of the Court that Defendant’s motion for summary judgment will be granted.

Il. FACTUAL AND PROCEDURAL HISTORY

In November 2007, Plaintiff Debra B. Croft ergd into a guaranty agreement with Interbay
Funding, LLC, securing a promissory note for a bheredit for Kirby Croft Florist & Greenhouse,
Inc. (Florist Shop). ECF No. 79-1 at 1. Ptdirpartially owned the Florist Shop as a minority

shareholder. ECF No. 81 at uliSequently, the loan was assigtebefendant, and the loan itself
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was secured by a mortgage on the real promériye Florist Shop. ECF No. 79-1 at 2. Though
Plaintiff contends she was fraudulently induced leydtiner shareholders of the Florist Shop to sign
the guaranty, ECF No. 81 at 4-5, Plaintiff nevelghs admits to signing the guaranty, ECF No. 79-2
at 3-4.

After removing Plaintiff from all responsibilitior the management of the Florist Shop, the
other shareholders of the Florist Shop failechtitke the first payment due on the loan in January
2008, and following this default, Defendant commenced a lawsuit in South Carolina state court
seeking foreclosure of the mortgage and a juslgron the guaranty. ECF No. 79-1 at 2, ECF No.
81 at 4-5. Defendant named PIdirgis a party to the lawsuit puak to her status as a guarantor
for the loan. ECF No. 79-1 at 2. Eventually,tbert entered a dismissal as to Plaintiff on January
5, 2011. ECF No. 79-5 at 2-3.

Despite this dismissal, Defendant began repgithe foreclosure to the three major credit
reporting agencies in March 201ECF No. 79-1 at 3. Plaintiff's insurance carrier subsequently
alerted her to the foreclosure claim on her itnegbort, and in September 2012, she contacted the
credit reporting agencies to dispute the entphefforeclosure on her credit report. ECF No. 81 at
6. Transunion immediately removed the foreclosumtey from its credit report, but Experian first
contacted Defendant to verify the accuracy of the foreclosure ddtyfeCF No. 79-1 at 3. Upon
receiving the verified information, Experianegented Plaintiff with an updated credit report;
however, the report still contained the loan default and foreclosure entry. ECF No. 79-1 at 3-4.

Plaintiff also submitted a credit dispute to Defendant by facsimile on October 4, 2012,
disputing the entry of any credit reporting relatethe foreclosure action. ECF No. 79-2 at 8-11.

Defendant replied by letter todtiff on October 30, 2012, informirijaintiff that it would not be



making any change in reporting the foreclosure on her credit report. ECF No. 79-1 at 4. In her
deposition, Plaintiff admitted receipt of Defemd’s letter and expressed her understanding that
Defendant would not be changing its reporting efftireclosure on her credit report. ECF No. 79-2

at 13-14.

Plaintiff filed her Complaint in this ach on December 5, 2014, and she filed an Amended
Complaint on April 24, 2015. In the Amended Compiashe alleges four causes of action against
Defendant: (1) violation of the FCRA, 15 U.S81681; (2) violation of the South Carolina Unfair
Trade Practices Act (SCUTPA), S.C. Code Ann. § 39-5-10; (3) interference with prospective
contractual relations; and (4) interference with contract. ECF No. 46.

Defendant filed a motion for summandgment on December 22, 2015. The Court, having
been fully briefed on the relevant issues, is pogpared to make a determination on the merits of

the motion.

[ll.  STANDARD OF REVIEW

Summary judgment is only appropriate “if thewvant shows that there is no genuine dispute
as to any material fact and the movant is eutittejudgment as a matter of law.” Fed. R. Civ. P.
56(a). In deciding whether a genuine issue denm fact exists, the evidence of the non-moving
party is to be believed and all justifiable inferences must be drawn in his fagerAnderson v.
Liberty Lobby, InG.477 U.S. 242, 255 (1986). The moving party has the burden of proving that
summary judgment is appropriate. Once the moving party makes this showing, however, the
opposing party may not rest upon maltegations or denials, but rather must, by affidavits or other

means permitted by the Rule, set forth specific feletaving that there is a genuine issue for trial.



SeeFed. R. Civ. P. 56see also Celotex Corp. v. Catreff/7 U.S. 317, 323 (1986). A party
asserting that a fact is genuinely disputed must support the assertion by “citing to particular parts
of materials in the record, including depositions, documents, electronically stored information,
affidavits or declarations, stipulations (inding those made for purposes of the motion only),
admissions, interrogatory answers, or other materials.” FedivRPC56(c)(1)(A). A litigant
“cannot create a genuine issue of material faciugh mere speculation or the building of one
inference upon anotherBeale v. Hardy769 F.2d 213, 214 (4th Cir. 1985). Therefore, “[m]ere
unsupported speculation . . . is not enouglief@at a summary judgment motiorEnhnis v. Nat'l
Ass’n of Bus. & Educ. Radio, In&3 F.3d 55, 62 (4th Cir. 1995).

“[W]here the record taken as a whole couldleatl a rational trier dact to find for the non-
moving party, disposition by summary judgment is appropriaiedmsters Joint Council No. 83
v. Centra, Inc.947 F.2d 115, 119 (4th Cir. 1996). “Summgnpudgment is proper only when it is
clear that there is no dispute concerning either the facts of the controversy or the inferences to be
drawn from those facts.Pulliam Inv. Co. v. Cameo Prop810 F.2d 1282, 1286 (4th Cir. 1987).
The court must determine “whether the evidence presents a sufficient disagreement to require
submission to a jury or whether it is so one-sided that one party must prevail as a matter of law.”

Anderson477 U.S. at 251-52.

IV.  CONTENTIONS OF THE PARTIES
In its motion for summary judgment, Defendérgt alleges that Plaintiff's FCRA claim is
barred by the two-year statute of limitations prodidethe FCRA. Alternatively, Defendant avers

that its credit reporting was not misleading, ahdst Plaintiff's FCRA claim fails on that ground.



Defendant next contends tilaintiff's SCUTPA claim is pgempted by the FCRA, barred by the
SCUTPA statute of limitations, and fails as a maiféaw. Defendant alspropounds that Plaintiff
has failed to establish all the required elements for her interference with prospective contractual

relations and interference with contract clair®aintiff disputes each of these assertions.

V. DISCUSSION AND ANALYSIS

A. Plaintiff's Federal Law Claim

As observed above, Defendant first maintairag ®laintiff's claim for a violation of the
FCRA is barred by the two-year statute of limdas set forth in the FCRA. In her Amended
Complaint, Plaintiff urges th&efendant violated the FCRA by wrongfully certifying to the credit
reporting agencies that the foreclosure debt was accurate and duly incurred by Plaintiff, after
Plaintiff disputed the forecloseentry, without any basis for sgporting. ECF No. 46 1 28. Under
the undisputed facts of this case, Plaintiff's FCRA claim is barred by the two-year statute of
limitations.

The parties agree that the relevant statutenitations for FCRA claims is contained at 15
U.S.C. § 1681p, which provides:

An action to enforce any liability created under this subchapter may be
brought in any appropriate United Statesraistourt, without regard to the amount
in controversy, or in any other court of competent jurisdiction, not later than the

earlier of—

(1) 2 years after the datediEcovery by the plaintiff of #aviolation that is the basis
for such liability; or

(2) 5 years after the date on which the violation that is the basis for such liability
occurs.



15 U.S.C. § 1681p. The two-year period is thevaaié statute of limitatins for Plaintiff's FCRA

claim in this case, and, consequently, the limitations period begins to run when a party knows or
should know, through the exercise of due dilgerthat a cause of action might existdewater

Fin. Co. v. Williams498 F.3d 249, 260 n.11 (4th Cir. 2007).

The FCRA imposes duties on the furnishersaisumer credit information; specifically,
where a furnisher of information is notified afdispute regarding the accuracy of information
previously disclosed, the FCRA imposes a dutyhenfurnisher to reviewuch information and
report whether it was incomplete or inaccurate. 15 U.S.C. § 1681sSxbhders v. Branch
Banking & Tr. Co. of Vab26 F.3d 142, 148 (4th Cir. 2008). However, although there is a private
right of action under § 1681s-2(b), duties arise utit# provision only upon the furnisher’s receipt
of notice from a credit reporting agency that information has been disi@eddavilla v. Absolute
Collection Serv., In¢539 F. App’x 202, 208 (4th Cir. 2013).

Here, Experian contacted Defendant regardiagttice of dispute it received from Plaintiff,
and after Defendant verified the accuracy offtlieclosure entry, Experigrovided Plaintiff with
an updated credit report on September 18, 2012. NECF9-1 at 3-4. Consequently, Defendant’s
duties under § 1681s-2(b) arose when it receivedaati Plaintiff's dispute from Experian in
September 2012. Plaintiff also contacted Defendaattly to dispute the foreclosure entry, which
Defendant investigated, and ontGlwer 30, 2012, Defendant sent Rtdf a letter informing her of
its determination that the foreclosure entry was eteland that it would not be removing the entry
from her credit reportld. at 4. In her deposition testimony, Plaintiff articulated her understanding
that Defendant would not be changing the faysgte entry on her credit report. ECF No. 79-2 at

13-14. Therefore, Plaintiff knew ghould have known of the alleged FCRA violation at the latest



when she received Defendant’'s October 30, 2012, letter refusing to remove the foreclosure entry
from her credit report.

Plaintiff points to cases involving securitieadd to support her argument that the discovery
of an FCRA violation does not occur at the timéin§uiry notice” but ratheat the point when a
“reasonably diligent plaintiff would have dseered the facts constituting the violatiomferck &
Co. v. Reynoldss59 U.S. 633, 653 (2010). However, theurt is unpersuaded by Plaintiff's
argument. In particular, cases alleging securiteasd involve violations with distinctly different
elements from those present in FCRA claims, namely the requirement that the plaintiff prove the
defendant’s scienterSeeid. at 648-49. Contrary to Plaiffts position, a plaintiff alleging an
FCRA claim need not be fully aware of the spedifiilures of the furnisher’s investigation before
the two-year statute of limitations commencé®ather, Plaintiff discovered the alleged FCRA
violation when she received Defendant’s @r 30, 2012, letter informing her that it would not
change the credit entry. Because Plaintifhatenced this lawsuit on December 5, 2014, more than
two years after the date she discovered the allegation, her FCRA claim is barred by the two-
year statute of limitations in the FCRA.

B. Plaintiff's Remaining State Law Claims

Upon finding that Plaintiff's federal FCRA claifails as a matter of law, the Court must then
determine whether it should exercise supplentgatesdiction over Plaintiff's state law claims
under 28 U.S.C. § 1367(a). “The dist courts may decline to exercise supplemental jurisdiction
over a claim under subsection (a) if . . . (3) theridistourt has dismissed all claims over which it
has original jurisdiction; or (4) in exceptional circumstances, there are other compelling reasons for

declining jurisdiction.” Id. § 1367(c)(3)-(4). As noted by the Fourth Circuit Court of Appeals,



“Once a district court has dismissed the fedelgins in an action, it maintains ‘wide discretion’

to dismiss the supplemental state law claims wxech it properly has supplemental jurisdiction.”
Yashenko v. Harrah’s NC Casino €446 F.3d 541, 553 n.4 (4th Cir. 2006) (quot®&ynegie-

Mellon Univ. v. Cohill 484 U.S. 343, 353-54 (1988)). In exenogsthis discretion, a district court

must consider “convenience and fairness to the parties, the existence of any underlying issues of
federal policy, comity, and conghtions of judicial economy.Shanaghan v. Cahjlb8 F.3d 106,

110 (4th Cir. 1995) (citingcohill, 484 U.S. at 350 n.7). In the event a court declines to exercise
supplemental jurisdiction, the “period of limitations” for remaining claims “shall be tolled while the
claim is pending [in federal court] and for a peradB0 days after it is dismissed unless State law
provides for a longer tolling period.” 28 U.S.C. § 1367(d).

After dismissing Plaintiff's ERA claim arising under federal law, Plaintiff’'s remaining
claims alleging violation of thECUTPA, interference with prosptive contractual relations, and
interference with contract alliae under South Carolina law. Hetiee Court is unable to find that
the parties would be inconvenienced or unfgigjudiced by declining to exercise supplemental
jurisdiction over the remaining claims, nor does @ourt find there to be any underlying issues of
federal policy involved in Plaintif§ state law claims. The Court telthe comity factor to weigh
in favor of declining to exercise supplementaigdiction, and considerations of judicial economy
demand the Court decline to exercise supplemgmiatliction. Therefore, the Court declines to
exercise supplemental jurisdiction over Plaintiff’'s remaining state law claims.

Given that these holdings are dispositivihefcase, the Court need not address the parties’

remaining arguments.



VI.  CONCLUSION

Wherefore, based on the foregoing discussioreaiadlysis, it is the judgment of this Court
that Defendant’s motion for summary judgmentGRANTED as to Plaintiffs FCRA claim.
Plaintiff's remaining state law claims ap¢SMISSED WITHOUT PREJUDICE so that she can
pursue them in state court if she wishes to do so.

IT IS SO ORDERED.

Signed this 10th day of February, 2016, in Columbia, South Carolina.

s/ Mary Geiger Lewis

MARY GEIGER LEWIS
UNITED STATES DISTRICT JUDGE




