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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

Jane Doe 207 and Jane Doe 208, ) Civil Action No. 3:15-cv-01302-JMC
)
Plaintiffs, )
v. )
)
Octapharma Plasma, Inc., ) ORDER AND OPINION
)
Defendant. )
)

Plaintiffs Jane Doe 207 and Jane Doe 208 (Haf&s”) filed this personal injury action
against Defendant Octapharma Plasma, Inc.f€beant”) seeking actual and punitive damages,
costs and disbursements of this action, and stioér and further relief as the court deems just
and proper. (ECF No. 1-1.)

This matter is before the court on Defendahotion to Dismiss pursuant to Fed. R. Civ.
P. 12(b)(6) (“Rule 12(b)(6) motion”) on the basiattiPlaintiffs’ Complaint has failed to state a
claim upon which relief may be granted (ECB.N}), and Plaintiffs’ Motion to Amend the
Complaint pursuant to Fed. R. Civ. P. 15 (“Rlifemotion”) to state wittmore particularity the
offensive conduct alleged so as to moot DefatiddRule 12(b)(6) motion. (ECF No. 6.) For the
reasons set forth below, the colENIES WITHOUT PREJUDICE Plaintiffs’ Rule 15
motion andGRANT S Defendant’s Rule 12(b)(6) motion.

I. RELEVANT BACKGROUND TO THE PENDING MOTION

The facts as viewed in the light mdavorable to Plaintiffs are as follows.

Plaintiffs, presently adults, were victims sd#xual abuse when they were children. (ECF
No. 1-1 at 6.) Defendant employed Shane MartMg(tin”) at its Columbia location, and when

Plaintiffs visited to donate plasma Martin isolated himself with Plaintiffs and engaged in
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“inappropriate discussions and imappriate physical contact . that intruded on their privacy,
constituted a battery ...and exacerbated their pre-existimguries as ciidhood sexual abuse
victims.” (Id. at 7.) Defendant’s staff did nsupervise Martin and il@d to respond to one
Plaintiff's complaint about the length of time Martvas spending with the other Plaintiff. (Id. at
7.)

Plaintiffs filed this personal injury aot for negligent supervision in the Court of
Common Pleas, Fifth Judicial €uit, Richland County, Statef South Carolina_(Id.), which
Defendant removed to this court on March 23, 2QE&F No. 1.) In their Complaint, Plaintiffs
allege that Defendant negliggn supervised Martin and cresl the opportunity for him to
exploit Plaintiffs. (E2EF No. 1-1 at 7.)

Defendant filed a Rule 12(b)(6) motion on March 27, 2015, claiming that Plaintiffs’
allegations were “wholly inadequate to statelaim upon which relief cabhe granted.” (ECF
No. 4 at 3.) Specifically, Defendaafaims that Plaintiffs failed tallege sufficient facts to show
either that Martin intentionally harmed thesn that Defendant knew or should have known of
the necessity to exercise casitover Martin. (Id. at 3-4.)

Plaintiffs filed both a Rgmnse to Defendant's Rule 12(b)(6) motion and a Rule 15
motion on April 12, 2015. (ECF NoS8, 6.) Plaintiffs intend tanoot Defendant’s pending Rule
12(b)(6) motion with their Ruld5 motion. (ECF No. 6.) Plaifits do not concede that their
Complaint lacks specific allegatignbut they still prouile additional details(ld.) Plaintiffs’
Amended Complaint adds that Plaintiffs have gxesting mental healthonditions as a result of
their childhood sexual abuse. (ECIB.M-1 at 1.) Plaintiffs alsoda that Martin isolated himself
with them under the ostensible purpose aiducting a physical examination, which lasted over

an hour for the first Plaintiff._(Id. at 2.) The Aamded Complaint adds d#ésaof the interactions



between Plaintiffs and Martin, including dissims of sexual conduct and Plaintiffs’ childhood
sexual abuse, inquiries abouetBecond Plaintiff’s tattoos, touching of the second Plaintiff's
breasts, and proposals of a “threesome” sexueblerier and other sexuacts. (Id. at 2-3.)
These actions were conducteddan the guise that they were necessary for the physical
examination. (1d.) The Amended Complaint furthdds that Plaintiffs tvece called Defendant’s
regional offices to complaima got no response. (Id. at 3.)

Defendant filed a Response to PlaintiRsile 15 motion on April 23, 2015. (ECF No. 7.)

1. JURISDICTION

The court has jurisdiction over this mattersuant to 28 U.S.C. § 1332(a)(1) based on
Defendant’s allegations that “tteeis complete diversity of tizenship between the parties under
28 U.S.C. § 1332(a)” and “it appears from thed of the Complaint, particularly the punitive
damages claims, that the amount in controvarshis case is likely to exceed $75,000.” (See
ECF No.1at2 998, 11.)

[11. LEGAL STANDARD

A. Motions to Dismiss Pursuatd Fed. R. Civ. P. 12(b)(6)

A Rule 12(b)(6) motion for failure to stata claim upon which relief can be granted

“challenges the legal sufficiency of a comiptd Francis v. Giacomelli, 588 F.3d 186, 192 (4th

Cir. 2009) (citations omitted); see also Rem#n Party of N.C. v. Martin, 980 F.2d 943, 952

(4th Cir. 1992) (“A motion todismiss under Rule 12(b)(6) . . . does not resolve contests
surrounding the facts, the merits afclaim, or the applicability of defenses.”). To be legally
sufficient a pleading must contain a “short andimplstatement of the claim showing that the
pleader is entitled to relief.Fed. R. Civ. P. 8(a)(2).

A Rule 12(b)(6) motion should not be grantedess it appears certathat the plaintiff



can prove no set of facts that would supportdiam and would entitle her to relief. _Mylan

Labs., Inc. v. Matkari, 7 F.3d 1130, 1134 (4th.@i993). When considering a Rule 12(b)(6)

motion, the court should acceps true all well-pleaded aflations and should view the

complaint in a light most favorable to the pl#if. Ostrzenski v. Seigel, 177 F.3d 245, 251 (4th

Cir. 1999); Mylan Labs., Inc., 7 F.3d at 1134. ‘Sigvive a motion to dismiss, a complaint must

contain sufficient factual matter, acteg as true, to ‘state a claim to relief that is plausible on its

face.” Ashcroft v. Igbal, 556 U.S. 662, 6780(0) (quoting_Bell Atlantic Corp. v. Twombly,

550 U.S. 544, 570 (2007)). “A claim has faciahydibility when the g@lintiff pleads factual
content that allows the court to draw the reastnmiberence that the defendant is liable for the
misconduct alleged.”_Id.

B. Motions to Amend Pursuant to Fed. R. Civ. P. 15

A Rule 15 motion to amend allows partiesatnend pleadings if “at trial, a party objects
that evidence is not within the issues raigedhe pleadings.” Fed. R. Civ. P. 15(b)(1). “The
court should freely permit an amendment when dsemgyill aid in presenting the merits and the
objecting party fails to satisfy the court that thedence would prejudice that party’s action of
defense on the merits.” Id. “The grant or derdélan opportunity to amend is within the

discretion of the districtaurt.” Drager v. PLIVA USA, Inc. 741 F.3d 470, 474 (4th Cir. 2014)

(citation omitted).
Leave to amend should be freely granted urtgss amendment would be prejudicial to
the opposing party, there $ideen bad faith on the parttbE moving party, or the amendment

would have been futile.” Steinburg v. Chefdd Cnty. Planning Comm’n, 527 F.3d 377, 390

(4th Cir. 2008) (citation omitted). An amendméntonsidered futile “if the proposed amended

complaint fails to satisfy the requirements of fiederal rules.” U.S. ex rel. Wilson v. Kellogg




Brown & Root, Inc., 525 F.3d 370, 376 (4th Cir. 2008) (citation omitted). In other words, a
motion to amend should be denied as “futile wttenproposed amended complaint fails to state

a claim.” Van Leer v. Deutsche Bank Sdac., 479 F. App’x 475, 479 (4th Cir. 2012).

C. Employer Liability for Negli@nt Supervision of Employee

Under South Carolina law:

An employer may be liable for nisgent supervision if the employee
intentionally harms anothe&rhen he: (i) is upon the @mises in possession of
the [employer] or upon which the [empk®sj] is privileged to enter only as
his [employee], or (ii)is using a chattel of lje employer], and ... [the
employer] (i) knows or has reason to kntvat he has the dity to control

his [employee], and (ii) knows or should know of the necessity and
opportunity for exercising such control.

Degenhart v. Knights of Columbus, 420 S.E.2d 495, 496 (S.C. 1992).

“In circumstances where an employer knewsbould have known that its employment of a
specific person created an unduskriof harm to the public, a plaintiff may claim that the

employer was itself negligent in . . . supervising. employee . . . .” James v. Kelly Trucking,

Co., 661 S.E.2d 329, 330 (S.C. 2008). “The issue of an emm@dysowledge concerns the
employer's awareness that the employment ofaifsp individual created a risk of harm to the

public.” Williams v. Preiss-Wal Pat IlILLC, 17 F. Supp. 3d 528, 538 (D.S.C. 2014).

Foreseeability “[is] analyzed in terms of theamber and nature of prior acts of wrongdoing by
the employee, and the nexus or similarity betwiée prior acts and the ultimate harm caused . .
.. [T]he court should dispose of the matter alispositive motion when no reasonable factfinder
could find the risk foreseeable or the employer's conduct to have fallen below the acceptable

standard.” Doe v. ATC, Inc., 624 S.E.2d 447, 451 (S.C. Ct. App. 2005).




V. ANALYSIS

A. Defendant's Motion to Dismiger Failure to State a Claim

1. The Parties’ Arguments

Plaintiffs contend that the facts of theomplaint were sufficient to establish that
Defendant knew or should have known it was necgdsaexercise control over Martin. (ECF
No. 6.) In their Amended Complaint, Plainti§pecify that Defendant's knowledge was based on
“the length of time Shane Martin spent witraialLiff’'s exam and the complaint by the second
Plaintiff about how long her sister's examimatiwas taking.” (ECF No6-1 at 4.) Plaintiffs
assert this was sufficient information such that Defendant should have known it “should deprive
Shane Martin of opportunities exploit customers . . . [or] dhe necessity and opportunity for
exercising such control.” (Id. at 4.)

Defendant contends that in both the Complamd Amended Complaint, Plaintiffs have
failed to establish the necessary elements for a negligent supervision cause of action. (ECF Nos.
4, 7.) Specifically, Defendant argues the fact thatfirst Plaintiff's exam took over an hour and
that the second Plaintiff asked why the exam taigg so long do not suffiently establish that
Defendant knew or should have known that Mantas acting inappropridie (ECF No. 7 at 3.)

2. The Court’'s Review

As both parties have limitetheir discussion to the elenmetknows or should know of
the necessity and opportunity for exercisiagch control,” the court will only make a
determination of this matter and treat the other elements of negligent supervision as established
from the facts construed mdaiworably for Plaintiffs.

Plaintiffs have to provide suffient facts that could lead the reasonable inference that
Defendant knew or should have known that thegded to supervise Martin. Employers have

been held liable for negligent supervision whkay were made aware of previous misconduct



similar to the injury complained of in the present case and failed to take action against the

offending employee. See Doe by Doe v. Greenville Hosp. Sys., 448 S.E.2d 564, 568 (S.C. Ct.

App. 1994) (Finding employer negligent for failing to act latowledge of employer’s prior
sexual misconduct, even though the initial ingpiate conduct was not documented until after
subsequent violations haccaurred). However, if an employer has no knowledge that their
employee has been engaged in wrongdoing, they cannot be found negligent for failing to act on

circumstances of which they were not aw&ee Brockington v. Pee Dee Mental Health Ctr.,

433 S.E.2d 16, 18 (S.C. Ct. App. 1993) (Not figliemployer negligent for an employee’s
sexual assault when all partiesaae of the misconduct failed iaform employer, and there was
no evidence in employee’s personal historyemord suggesting misconduct was a possibility);

see also Hoskins v. King, 676 F. Supp. 2d 441, 446-47 (D.S.C. 2009) (Not finding employer

negligent for fatality caused by employee’sviolig even though employer had information of
employee’s previous driving infractions). The only facts that Plaintiféged that could have
alerted Defendant of the necessity to exercimatrol over Martin werghe length of the first
Plaintiff's physical and the send Plaintiff's questioning of howong the procedure was taking.
Even drawing all reasonable inferences for mRitis, assuming that the physical was unusually
long and the questioning should have aroused sospit is not reasonable to assume that this
information alone should have led Defendantealize Martin was engaging in sexually explicit
misconduct. Without any factual allegations thaaleksh Martin had prewusly perpetrated this
type of transgression, there can be no “nexusroilarity” drawn betwer nonexistent prior acts
and the ultimate harm in this case. ATC;.|r624 S.E.2d at 451. It would be unreasonable to
assume the questions of the@at Plaintiff could have, on themwn, aroused suspicion that the

first Plaintiff was being subjected to this unfortunate misconduct. As such, Plaintiffs have failed



to plead a plausible complaimbder the standard in Igbal.

B. Plaintiffs’ Motion to Amend the Complaint

1. The Parties’ Arguments

Plaintiffs contend that the facts of the@omplaint were sufficient to establish that
Defendant knew or should hakaown it was necessaty exercise convl over Martin, but
provide “additional specific detail” to state thelaim with more particularity. (ECF No. 6.)

Defendant contends that since the Amended Complaint fails to rectify the factual
insufficiencies of the Complaint, the Rule 15tmn should be dismissed as futile. (ECF No. 7 at
1.) Defendant further contends that dismissal witejudice is warranted, as this is Plaintiffs’
“second bite at the apple.” (Id. at1.)

2. The Court’'s Review

Since Plaintiffs’ Amended Complaint stillife to state a plausible claim under Rule
12(b)(6), as is described the court’s discussion above, the Rule 15 motion is denied.

However, “dismissal with prejudice is axtreme sanction that must be examined

carefully.” North Carolina v. McGuirt, 114 FApp’'x 555, 559 (4th Gi 2004). Aggravating

factors may present sufficient waigin favor of granting this s&tion, including a plaintiff's
persistence in failing to complyith Fed. R. Civ. P. 8(a). See.g., Id. at 559. As a denial with
prejudice is such an extreme measure and Rfaihive not overly burdened the court with only
one insufficient Amended Complaint, thisnsdon is not necessarthough it does fall
appropriately within the courtdiscretion.
V. CONCLUSION
For the reasons set forth above, the cBlENIES WITHOUT PREJUDICE Plaintiffs’

Rule 15 motion (ECF No. 6) af®RANT S Defendant’s Rule 12(b)(6) motion (ECF No. 4).



IT ISSO ORDERED.

United States District Judge

June 2, 2015
Columbia, South Carolina



