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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

Stanley Johnson, individually and on behali C/A No.3:15cv-01727CMC
all others similarly situated

Plaintiff,

Opinion andOrder
DenyingSecond Motion

Time Warner Entertainmetdvance/ for Summary Judgment (ECF No.109)

Newhouse Partnership d/b/@me Warner
Cable, andime Warner Cable Southeast LLC
d/b/a Time Warner Cahle

Defendang.

This matter is before the court on Defendamtsid Motion for Summary ddgmeni{ECF
No. 109). For the reasons set forth below, the motion is dehied.
BACKGROUND
As explained in the order denying Defendants’ Second Motionulom&ay Judgment:

Throughthis action, Plaintiff Stanley Johnson (*Johnsqis§eks recovery
on behalf of himself and others similarly situated for alleged unauthorized
placement of cable transmission lines and related equipment (“Cable Lines”) o
under land he purchased on Juy2014. . . . Relief is sought under various legal
theories, all of which depend on the dual premises th&tgfendants Time Warner
Entertainment Advance/Newhouse Partnership and Time Warner Cable Squtheast
LLC (collectively “Time Warner Cable))or their predecessors in intergglaced
the Cable Lines on or under the Property without authorization prior to Johnson’s

1 This is Defendantghird motion for summary judgment. Defendants filed their first motion
summary judgment on August 6, 2015. ECF No. 70. That motion was denied without prg
to renewal after discovery on specified issues germane to PlaintdRgdoal claims. SeeECF
No. 82. After discovery on the specified issues, Defendants filed their secondefoedeiirst)

for
2judice

motion for summary judgment on November 12, 2015. ECF No. 90 (“Second Moti

claims. ECF No. 109.

Dockets.Jus

n for

Summary Judgment”). That motion was denied by order entered January 25, 2016. ECF No. 102.
The present motion waded following additional discovery germane to Plaintiff's individual
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purchase and (2) the Cable Lines remained on the property without authorization
after Johnson’s purchase.

For purposes of this ordeaihe court distinguishes between two types of
lines: “Trunk Lines,” which are capable of carrying signals to multiplecsildess;
and “Service Lines,” which carry the signal from the Trunk [sh® an individual
subscriber'sresidence or other individli location Johnson’s challenge is
primarily if not exclusively directed to the presence of Trunk Lines running over
(and possibly under) his property.
ECF No. 102 at 1-2 (footnote omitted).
Time Warner Cable’'sSecondMotion for Summary ddgment advaced two related
theories: (1) “placement of the lines was authorized because service was requesied
provided to a tenarf{*Tenant”)] of the property,” with the landowner’s conseingm roughly

1994 to 2002; and (2he cable service provider wast required to remove the lines after serv

ended until a reasonable time after the landowner objected to the contiesedger of the lineg

(which request was made by Johnson in early 2055t 2-3 (summarizing opening arguments

On replyin syoport of that motionTime Warner Cable appeared to concédenk Lines serving
other properties were p&s® on the Property beforeeiant requested service in 499 It,

nonethelessrgued the earlier presensas irrelevant because Johnson may noteasgaim for

any prel994 trespass and the lines were present by permission thef(batied on Tenant’s

request for service with landowner’s consemtil Johnson objected to their preseniz.at 4 It
also pointed to an “absence of evidence that the original placement wpemaassive. Id. at 5.

Finally, Time Warner Cable argued Johnson’s posii®to absence of authority predatit@p4

ce

-

D).

was ‘self-defeating because a twerdlus year trespass would establish an easement by

prescription which ripened prior to Johnson’s purchase” in 20d.4at 5.
The court found Time Warner Cabl@peningarguments ineffective, despite a number

favorabke assumptions, because they focused on authorization of Trunk and Sengse
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necesary to provide service toehant’s residence, rather th@runk Lines necessary to provid
service to customers downstream of the Propddyat 67.2 Noting the absence of “authorit
for [Time Warner Cable’s] specific premise that Tenant’s request for sentlgariaed placement
or presence of Trunk Lines for the purposseriving downstream customg}sthe court heldit
could not “find that Time Warner Cable istigled to judgment as a matter of law on this point
the dependent argument that Time Warner Cable could not be required to remove pre
authorized lines without being given a reasonable time to relocate thé lthes.7 (emphasis in
original)).

The court declined to consider Time Warner Cable’s reply arguments on thefonevits

reasons. First, those arguments were not raised until reply and, seconaljdhessed issue

beyond the scope of the limited discovérgt had beeallowed. Id. at 8 (addressing arguments

Johnson had failed to adduevidence that placementlofes prior to 1994 was unauthorized ¢
alternatively, that Time Warner Cable was entitled to an easement by presaiipdioroting
“[d]iscovery to date has. .beenlimited, in part by the court’s oral ruling on Time Warner Cabl
original motion for summary judgment and in part by Time Warner Cables\dsy responses

suggesting Time Warner Cable was relying on Tenant’s authorization tlaéimam absence o

2 The courtassumed without deciding:
(1) Tenant’'s request for service was sufficient to authorize such dseagere
necessary to provide service to Tenant’s residence, which might include Trunk
Lines to the point where Tenant’'s Service Line connected; (2) Tenant's
authorization would be effective going forward, even if the Cable Lines were
unauthorized prior tdis request for service; (3) Time Warner Cable was not
required to remove any previously authorized lines upon termination of service
unless and until Tenant or property owner requested removal; and (4) once removal

was requested, Time Warner Cable was allowed a reasonable time to complete the

removal of previously authorized lines.
ECF No. 102 at 6.
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evidence as to whether the initial placement was authorized.”). As to the issubavization,
the court noted possible inferences favorable to Johnson that might arise from the aibs
certain evidence or Time Warner Cablad itspredecessor’s practices regarding easemedts

As to the issue of prescriptive easement, the court noted factual anssegatlequiring further

enc

developmentld. at 9 (noting “discovery may be needed as to whether there have been changes in

the physical cables or nature and extent of usage of those cables over the relexcispeeill
as legal argument on the impact of any such changes on the existence and scope qftaveré
easement.”)
DISCUSSION

MOTION FOR SUMMARY JUDGMENT

Time Warner Cablaow seeks summary judgment on two grousmisilar to those raiseq
in its replyin support of its Second Motion for Summary Judgment. First, it argues Johns
failed to adduce evidence “that the prior landowner did not acquiesce in the presence (
infrastructure on the property[.]” ECF No. 10%t 1 (addressing what it characterizes as com
element of all claims). Second, it argues “the uncontroverted recordigstablime Warnel
Cable’s entitlement to a prescriptive easement because it wdssltiits facilities in the early
1980’s based on a belief that it had the right to piggyback on utility easemkshtst 2.

A. STANDARD

Summary judgment should be granted if “the movant shows that there is no genuine
as to any material fachd the movant is entitled to judgment as a matter of law.” Fed. R. C
56(a). Itis well established that summary judgment should be granted “only whetedr that
there is no dispute concerning either the facts of the controversy or the inferencesaterbiEom

those facts.”Pulliam Inv. Co. v. Cameo Propertie&l0 F.2d 1282, 1286 (4th Cir. 1987).
4
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The party moving for summary judgment has the burden of showing the absend
genuine issue of material fact, and the court must view the evidence before & arfdrénces to
be drawn therefrom in the light most favorable to the nonmoving pdnited States v. Diebold
Inc., 369 U.S. 654, 655 (1962).

Rule 56(c)(1) provides as follows:

(1) A party asserting that a fact cannot be @esuinely disputed must
support the assertion by:

(A) citing to particular parts of materials in the record, including
depositions, documents, electronically stored information, affidavits or
declarations, stipulations . . . , admissions, interrogatasyvers or other materials;
or

(B) showing that the materials cited do not establish the absence or
presence of a genuine dispute, or that an adverse party cannot produce amissibl
evidence to support the fact.

Fed. R. Civ. P. 56(c)(1).

A party “camot create a genuine issue of material fact through mere speculation

building of one inference upon anotherBeale v. Hardy 769 F.2d 213, 214 (4th Cir. 1985).

Therefore, “[m]ere unsupported speculation . . . is not enough to defeat a sumngangnt
motion.” Ennis v. National Ass’n of Bus. & Educ. Radio,. ]S F.3d 55, 62 (4th Cir. 1995).

B. FAILURE TO ADDUCE EVIDENCE OF NON ACQUIESCENCE

Time Warner Cable’'s Opening Argument. In its opening brief, Time Warner Cab
notes Johnson has the burden of proving the presence of linemtnaermissivefrom the
standpoint of his predecessor in title.” ECF No.-19& 10(emphasis added). It then argu
Johnson has “not adduced any evidence from which the finder of fact could conclude that t
landownersdid not acquiescén the presence of the cable facilities on the property[,]”, des

having the opportunity for discovery on this issie. at 11(emphasis added)
5
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In support of this argumerifime Warner Cable cites a South Carallaw treatise for the
proposition‘lack of permission is an essential element of a cause of action for tresjuthsg.10
(citing SC JurisprudencelVIL § 4-41). It also cites a Texas decision for the preralaadowner
bears the burden of proving lack of conselal (citing Envtl. Processing Sys. FPL Farming
Ltd., 457 S.W.3d 414, 424 (TeR015). In its introduction Time Warner Cableites two South
Carolina cases requiring proof of unauthorized entgstablish trespas$d. at 910(citing Ravan
v. Greenville Cnty.434 S.E.2d 296, 306 (S.C. Ct. App. 1998)tloughby v. Ne. R. Col11 S.E.
339, 347 (S.C. 1891) Time Warner Cable does not, howewvete any authority for the mor¢
specific pppositionthat Johnson must promen-acquiescenci order to establish the challengé
entry was “unauthorized,” or without permission or consent.

Johnson’s Responseln his response, Johnson agrees that “trespass will not lie whe
landowner has granted permissibpnECF No. 114 at 7. Characterizifigme Warner Cable’s
arguments as requiring him to “disprove speculation that a prior owner of the ?rgerted
permission,” Johnson points to “ample facts giving rise to a triable issue concemnng
permissive use.ld. He notesinter alia,that the 1989 Pole Attachment Agreement betv&outh
Carolina Electric and Gas CompanypCE&G’) and Time Warner Cable’s predssorequired
the cable company to “secure any necessary consent” from landovefanes &ttaching lines tq

SCE&G'’s poles.Id. at 7. Johnsoralso notes the absence of evidence of landowner conse

3 In a footnoteo theintroduction Time Warner Cable states it has “not abandoned its addit
arguments based on the establishment of service from2®®f,]” though it is not advancing
those arguments in this memorandurad. at 10 n.4. Though not expressly identified, thg
“additional argumats” are clearly the permissitese arguments Time Warner Cable advance
its Second Motion for Summary Judgment.
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placement of Trunk Lineen the Property (to serve downstream customers), despite discovery

requests for the sameld. at 814* Johnson points to evidendénme Warner Cable and it

predecessors have presumed they had a right to piggyback on existing ugliteptsrather than

U)

seekindandowner consemtespite notice that such consent was required in the very document that

gave hem the right to attach to SCE&G’s palekl. at 11, 14. Johnsoalsoargues thatby
suggesting he must prove naoquiescencelime Warner Cable is impermissibly requiringm
to “prove a negative.ld. at 15. Finally, he argues the evidence is sidffit to allow a jury tdind
Time Warner Cable and its predecesspresence on the property wasn-permissivg]” which
is all he is required to provdd. at 1518.

Time Warner Cable’s Reply. On reply, Time Warner Cable concedest tti@covery
conducted aftedenial of itsSecondViotion for Summary Judgment is sufficient to allow “a ju
to conclude that [Time Warner Cable’s predecessor] did not receive expnessspar from the
landowner in 1981.” ECF NdL17 at 3 (staing it has never arguestherwise) It maintains,
nonetheless, that this absence of express permission does not matteat dhd thctual issue
raised” B the absence of evidence the “prior landowners did not acquiesce in the conf

presence of the cable facilities on fireperty” despite their presence since 191il.

4 Johnson suggests there is an inconsistency between a concession defense counszpmead

ry

inuous

hearing (that there were “rdmcuments that show landowners signing off, giving permission . . .

to attach to poles on [the] property”) and Time Warner Cable’s subsequent dengledtseto
admit there is “no writing evidencing permission to use the Plaintiff's PropantyTime Vrner

Cablehas “no records evidencing permission given by any owner . . . of what is now Pfaintiff’

Property.” Id. at 8. The court does not find the statements inconsistent in lightnef Warner
Cable’sreliance on the service agreement with Tenawt &enant’'s declaration regarding h
authority as writings dlectively evidencing the lamavner’'s permission to place lines necess
to provide service to Tenant.
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Discussion. To the extent it relates to Johnson’s burden of proof as to the elements
claims (all of which depend on a theory of trespass or unauthorized entry), Timer\able’'s
first argumenis misplaced. Whatohnson must prove is thdapement of thdrunk Lineswas
not authorizedeither at the time the lines were originally installed or at some lateptedating
Johnson’s objection to their presendss Time Warner Cable concedelsere is evidence fron
which a jury could conclude there waseaxpress authority at the time of installatmrthereafter.

There is also evidence from which a jury could feitheran absence or existenoé
implied authorityto install the Trunk Lines. For example, as the court noted in denying the S
Motion for Summary Judgmerthe establishment of service to Tenant magdraeevidence of
implied permissiorto install whatever lines were necessary to provide thaiceemcluding a
Trunk Line to the point where Tenant’s Service Line attached, which impliedigsgon may
carry forward until a reasonable period after an objection was niaeleECF No. 102 at 7 n.§

(noting likely jury issue “[w]hether the time requiréo reroute the cable was reasonable

of his

I

econd

L]”

assuming permissive use based on service to Tenant). On the other hand, it is “doubtful that

Tenant’s request for service, alone, could have authorized placementesrcere$ Trunk Lines
serving downstream propges.” Id. Thereare also jury issues regarding the inferences td
drawn from Time Vdrner Cable and its predecessqractice of assuming the existence of
easement despite contrary terms in Pole Attachment Agreements (“PAASGHRG. See infra
Prescriptive EasemeneienseThird Element (notingime Warner Cable’s reliance tassumed
easementsdr “pretense” of an easement, regardless of the language in thenk&/support jury
finding that it did not act under a claim of righCollectivey, the disputed evidence and infereng
to be drawn from the evidence (or lack of evidence) preclude summary judgment cu¢hefi

implied authority.
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Finally, Time Warner Cable has pointed to no authority, and the court is aware of

none,

thatwould require Johnson to prove “racquiescence” in order to prove the lines were placed

and remained without authority or conseklithile acquiescence may be relevant to Time Wa
Cable’s prescriptive easement defe(which requires proof as to a twentgar period) non

acquiesences not something Johnson must prove to establish hissldimhold otherwise would

ner

be to engraft an additional elemégonne that looks very much like an element of a prescriptive

easement defensehto a trespasand relatectlaims. Time Warner Cable’s first argument fg
summary judgment, therefore, fails.

C. PRESCRIPTIVE EASEMENT DEFENSE

Time Warner Cable’s second argument is that it has established a prescri@imerdass
a matter of law. To establishhis defense, ifne Warner Cable must prove the following eleme
by clear and convincing evidence: “(1) the continued and uninterrupted use or enjoyrae
right for a full period of twenty years; (2) the identity of the thing enjoged; (3) that the uger

enjoynment]was adverse or ueda claim of right.” ECF No. 114t 4 (reply brief) (quotingones

v. Daley 609 S.E.2d 597, 59800 (S.C. Ct. App. 200%) While there is evidence to support thi

defense, that evidence is not so clear as to support summaryejigm
First Element: Continuous and uninterrupted use for a period of twenty yeas.
Evidence adducefbllowing entry of the ordr denying Time Warner Cable’s Second Motion

Summary ddgment indicatethe Trunk Linecrossing Johnson’s propentyas installed in or

5> Time Warner Cable advances this argument as a defense, rather than as an aff

counterclaim.
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around 198%F. An “Amplifier” and related Multi-Party Backfeed ines’ have been in place fo
roughly the sameeriodof time.” There appears to be little if any dispute that these lines
equipment have been in place in one form or another long enough to tetififgt elemenof a

prescriptive easement claim or defen3ée court, therefore, assumes for present purposes

this element is satisfied.

Second Element: Identity of the thing enjoyed.The second element is, however, |i

dispute. Time Warner Cable concedes that its use has changekkasttwo ways during the
prescriptive easement period. First, the use of the claimed prescrigteraerd has “evolved’
from delivery of cable televign signal to include both telephone and internet serviesond,
the Multi-Party Backfeed line (as well as the Tenant’s Service Line) have been replaced

different type cable. Itis unclear precisely when these chamgesred, though there m® claim

® This evidence consists of a request for and grant of permission to crossoadréite

downstream of the Property. It appears to be undisputed that the original mablduld have
been installed soon after this permission was given.

” As the court understands the technology, the signal carried by a Trunk Line must pass
an Amplifier before being delivered to Time Warner Cable’'staoners. The lines between th
Amplifier and customers are referred to as Backfeed Lines. isimguish those Backfeed Ling
serving multiple customers and the portion installed solely to serve Tenant, theetengrto the
former as “MultiParty Backfeed Lines” and the latter as “Tenant’s Service Lid®hnson’s
property is burdened by (1) aerial Trunk Line that runs roughly North to South along the
Garners Ferry Road side of Johnson’s Property and is attached to two SCE&G poéesdag
the Property; (2) a short underground segment of Trunk Line running from the pole near lihg
end of the property to the edge of the propartg continuing on to provide service to downstre
customers(3) an Amplifier attached to an SCE&G pole near the South end of the propgay,
aerial Multi-Party Backfeed Line (running roughly South to North) along the same polés
continuing beyond the property to serve several customers (including, at one time), Teerth
(5) Tenant’s Service Line, running from the Muarty Backfeed Line to thedation of the
Tenant’s former residence on the Property (mostly underground).
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they occurred sufficiently long ago to independently support a prescripbeneat defense

without sharing an “identity” with the original installation.

Time Warner Cable argues it satisfies the second element as a matter of law desp
changes because they do not constitute the sort of change that would support afindarge
of identity of the thing enjoyed. In support of this argument, Time WarableGelies on two
South Carolina cases involviqmblic easements for highway purposeseeECF No. 1091 at
16-17(discussing.ayv. State Rural ElectrificatioAuth, 188 S.E. 368 (S.C. 1936), abdppard
v. Central Carolina TelCo, 30 S.E.2d 755 (S.C. 1944)); ECF No. 117-&t(dame)® In both
cases, the court construed the easements broadly to allow placement of ekgtand telephone
(Leppard lines in thepublic highway right of way, even though the particular use might not

been contemplated at the time #asements were giveheppard 30 S.E.2d at 7538 (holdiry

“the grant or a condemnation of a public street or highway must be presumed to marebee

not for such purposes and usages only as were known to the landowner at the time ot,th

but for all public purposes, present and prospective, consisténtits character as a public

highway, and not detrimental to the abutting real e8tateay, 188 S.E. at 370 (holding “in th

light of modern invention and modern progressl,] . . . the use b¥teetfification Authority of

the highways for # transnission lines under thectiof the Legislature is not an additional

8 Leppard addressed a “public easement” conveying an “unqualified right of wayhéor

construction of a state highwayl’eppard 30 S.E.2d at 756Lay addressed “an easement to t
state for highway purposesl’ay, 188 S.E. at 368.
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servitude, and . . . does not constitute a taking of private property for public use without just

compensation”y.
Johnson, in contrast, relies @Gmessette v. South Carolina Electric®as Co, 635 S.E.2d
538 (S.C. 2006), which remandecclass action challenging alienation of easement rifgtts

consider#ion of the specific language the underlying, writtereasemerst SeeECF No. 114 at

19-20. The easements at issue granted SCE&® right to construct, operate, and maintain
electric transmission lines and all telegraph and telephone linesecessary or convenient in
connection therewith Id. at 539 (quoting easement, emphasi§&nessette The class action
challenged SCE&G's sale of excess capacity on fiber optictintsrd parties. The class did not
challenge either SCE&G'’s right to install the fiber optic cable or its right to useahke for its
own communications purposes. It challenged only the sale of excess capacity partigs who
would be using the communications lines for something other than communications
connection” with electric transmission. The court found this distinction suffieceeméquire
further consideration of the impact of thmiking language.

Gressettdas not only more recent, but more on point aswoived a private easement

allowing for a specific use and alienationwith minor modification. The nature of the alienated

® Time Warner Cable also relies on decisions from other states and the Restatdringnof

Property: Servitude§ 4.10 (2000). ECF No. 117 at 5 (quoting Restatement for propositions

easements will continue, despite changes in functias®, where there is “no physical change
the use of the easement” or the physical change imposes no greater burden on thmetaady
suggesting the same rule applies to prescriptive easements). Wlalghbaty on which Time
Warner Cable reliesiay state the majority rulé,doesnot necessarily reflect the rule accepted
South Carolina, which the court concludes favors a narrower interpretation ofigires
easementfor reasons discussed below.
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use (general communications) was very similar to the permitted use (communicatidns in

connection with electrical transmission) and, presumably, imposed no greater burden

landowner®

on the

While notdirectly on point,Gressettesuggests the South Carolina Supreme Court would

follow a similar course wheconstruing the second element of a claim for prescriptive easgment

(identity of the thing enjoyed). To do otherwise would give greater breadihptescriptive

easementhan a written easement. The very nature of a prescriptive easement, which is in

derogation of property rights and requires proof of each element by clear angcoogpevidence,
suggestghe state court would construe prescriptive easements at least as nasowtitten
easementsAt the least, the issue is one involviag open isue of state law thaheuld not be
resolved on anything less than a fully developed record.

Third Element: Use that was adverse or under a claim of right.

The third element may be established by provigither a justifiable claim of right of
adverse and hostile useJones v. Daley609 S.E.2d at 59600. These twmneans of proof arg
not mutually exclusive SeealsoKelley v. Snyder722 S.E.2d 813 (S.C. Ct. App. 2012) (findi

use of property was both adverse and under a claim of right).

—

g

To establish a claim of right, claimant “must show a substantial belief that he haghthe ri

to use the property based on the totality of circumstances surrounding his uselaim.of right
is without recognition of the rights of the owner of the servient est®aine Gayle Props., LLC

v. CSX Transp. Inc735 S.E.2d 528, 5387 (S.C. Ct. App. 2012) (internal marks asithtion

10 Time Warner Cable does not addréssssetteeither in its opening brief or on reply.
13




omitted). A belief need not be correct to be substantgge Loftis v. S.Elec. & Gas Cq.604
S.E.2d 714, 717 (S.C. Ct. App. 2004) (noting “very mistaken belief” may support claim of 1

Because a claim of right does not recognize the rights of the owerenjsgive use
(whether expressmplied, or by license) cannot ripen into a prescriptive easement regardle
the length of the useld. (indicating sameule applies to claim of right anddverse use)
Therefore, aking and obtaining permission from either the tenant or owner of the servient
indicates the se is not adverse or under a claim of rigllk.

A presumption of adverse use arises when claimant establishes the usenyastopeus,

continuous and uninterrupte®oyd v. BellSouth Tel. Tel. C&33 S.E.2d 136, 141 (S.C. 2006).

If an adequatel®wing to raise this presumption is made, “the burden shifts to [the landdan
rebut the presumption that the use was adverkelley v. Snyder722 S.E.2d at 819. As note
above, ge which is permissivis not adverse.See Paine Gayle Props/35 S.E.2d at 53Bgee
alsoBlack’s Law Dictionary (10th ed. 2014) (defining adverse use as “[a] use withensé or
permission”).

Claim of Right. As to Time Warner Cable’s claim of right, a jury could find ¢tkeemed
“belief” not to be substantiander the totality of the circumstanc&e court notes, in particula
that the cable lines in question were attached to SCE&G poles pursuant to twp FeAsf
which required the cable company to obtain permission from the landbefore attachig to
the poles. While two defense witnesses testified to a “belief” that the company could att3
SCE&G'’s poles without further permission, neither explains why that beasfreasonable ir
light of the language in the PAAs. The testimony may, moreover, suggest eithdroidness
or intentional disregard of the PAAS’ limiting languag¢herthan actual belief in the rightor

example, one witness stated “the comptmok the positiorthat we had the right to put our cab
14
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on the utility company’s poles, periodSeeTribshrany dep. at 18-19 (explaining he believed the
cable company could attach to SCE&G’s poles without permission from the langalespite
language to the contrary in tRAA) (emphasis added). Another stated the cable company entered
land to install cable “under th@etensethat we had the right to be there” and characterized the
right as an “assumed rigbf-way.” Walker dep. at 22-2@mphasis added}.

The jury might also find Time Warner Cable’s claim of right inestesit with itsargument
that placement of cable was permissive during Tenant’s use and thereaftéolumtibn objected
to the presence of the lin&s.If the jury accepted this argument in full, it might defeat Johnson’s
claim for other reasons, but widue inconsistent with a claim of right (or adverse udéjhe
jury accepted it only in part, for example finding permissive use from w@@#4 Tenant obtained
serviceuntil early 2015 when Johnson first objected to the lines, there would be anciesiffi

period of non-permissive use to support prescriptive easement.

11 Time Warner Cable also suggests its claimed belief was reasonable basathdarigsanding
of the federal Cable Communications Policy Act of 1984,U.S.C. 8541 (“Cable Act”), as
supoorted by the Eventh Circuitdecision inCentel Cable Television Co. v. Admiral's Coyve
Assocs. 835 F.2d 1359 (11th Cir. 1988), and the South Carolina Court of Apgeeision in
Timberlake Plantation Co. v. Cty. of Lexingtdid5 S.E.2d 824ff'd as modified431 S.E.2d 573
(S.C. 1993). It, nonetheless, notes that the Fourth Circuit rejected the Eleventh'sCjrcuit
interpretation of the Cable Communications Policy Adledia Gen. Cable v. Sequoyah Condo.
Council of CoOwners 991 F.2d 1169 (4th Cir. 1993) (holding rightamicess under Cable Act |s
expressly limited to easements dedicated for public usejght of the Fourth Circuit’s decision
in Media Gen. Cablea jury could find any reliance on the Cable Act within this circuit reasonable,
if at all, only from1984 to 1993. Thus, it would not support the existence of a “substantial belief”
in the right either at the time the lines were first instatiethe full twenty years requirddr a
prescriptive easement, at least not as a matter of law

12 While Time Warner Cable does not now advance that argument for purposes of summary
judgment, neither has it abandoned the argum@eé supra.3 @ddressingceCF No. 1091 at 10
n.4).
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For these reasons, the court finds disputed issues of fact and inferences to keodnawn
the facts preclude a summary judgment finding for Time Warner Cable on tihiechad proving
the third element of a prescriptive easement claim.

Adverse Use. While stronger, Time Warner Cableslverse usargument is still not sc
strong as to support summary judgment. Certainly, there is evidence from winrigltayld find
that the allegg encroaching lines and related equipment were openatodous from the time
they were originally placeth or around 1981 until Johnson objected to them in 201k&is is
particularly true as to the aerial cablsd equipmenénd somewhat less so asthe limited
portion of the Trunk Line that renunderground. This is, however, an issue the court finds
inappropriate for summary judgment because a jury is the best authority for wdzstoaable
person would understand frofnet physical appearance of the cables or any additional “notice”

that might flow from the relatively short time during which cables were lmtaghed to poles o

=]

and run under one portion of the Property (on which the owner did not reside). Whilerthe cou
agrees there is no requirement that the lines be labeled eithelewasion cable lines or ag
belonging to a particular entity, neither can it conclude as a matter didaa teasonable persan
would have understood the lines present on the Progerty not electrical lines.
CONCLUSION
For reasons explained above, Time Warner Cable’s Motion for Summary Judgaeént
No. 109) is denied.
IT IS SO ORDERED.
s/ Cameron McGowan Currie

CAMERON MCGOWAN CURRIE
Senior United States District Judge

Columbia, South Carolina
July 5, 2016
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