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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

Stanley Johnson, individually and on behali C/A No.3:15cv-01727CMC
all others similarly situated
Plaintiff,
Opinion andOrder
V. on Motions

for Class Certification
Time  Warner Entertainmeiftdvance/ to Exclude Expert Witness, and
Newhouse Partnership d/b/@me Warner to Strike Exhibits
Cable, andime Warner Cable Southeast LLC ECF Nos. 163, 178, 195

d/b/a Time Warner Cahle

Defendang.

This matter is before the court three related motions: (1) Plaintiff's motion for class
certification (ECF No.163 (“Class Certification Motion”));(2) Defendants motion to exclude
certain testimony of Plaintiff's expert John A. Kilpatrié¥).D. (“Dr. Kilpatrick”) (ECF No. 178
(“DaubertMotion”))?; and Plaintiff's motion to strike certain evidence on which Defersdiaaty
in opposingthe Class €rtification Motion andpursuing theirDaubert Motion (ECF No.195
(“Motion to Strike”)). Thesemotionsareresolved as follows:

¢ Plaintiff's Class Certification Motion is deniethfra Discussion § | (pp. 6-24));
¢ Plaintiff's Motion to $rike isdenied(infra Discussiorg Il (pp. 24-27));

e DefendantsDaubertMotion is grantedinfra Discussion 8ll (pp. 27-38)).

1 Daubertrefers toDaubert v. Merrell Dow Pharmaceuticals08 U.S. 579 (1993).
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BACKGROUND

Plaintiff Stanley Johnson (“Johnsoriiled this action on April 212015, seeking recover
on behalf of himself and others similarly situated for alleged unauthorized @ateshcable
transmissia lines andrelated equipment (“Cable Facilitigsdn land he purchased on July
20142 Johnson alleges ti@able Facilitiesvere placean his property (prior to his purchass)
Defendants Time Warner Entertainmédvance/Newhouse Partnership d/b/a/ Time War
Cable, and Time Warner Cable Southeast LLC d/b/a Time Warner Cable (eelie€tiwC”) or
their predecessors.

Early motions practice. The matter has been before the court on a variety of proce
and potentially dispositive motions. These inclod#ions to remand and shiss, threenotions
for summary judgmenand a motion to deny class certificatiocBeeECF No.17, 39 (motion to
remand anarder denyingnotion); ECF Nos. 44, 57 (jurisdictional orders); ECF No. 35, 70,
82, 84 (motions to dismiss and for summary judgnaelt orders resolving the same); ECF N
90, 102, 109120 (second and third motions for summary judgnatt orders denying thos
motiong; ECF No. 110, 123nfotion to deny class certificati@nd order grantinthat motionin
part and denying in pard.

Second and third motions for summary judgment. The second and third motions fc
summary judgment are of some significance to the present adiepause they addresk

arguments that may impactanageability of a claggtion. These motions raised potenfattual

2 Johnson’s individuatlaims relate to placement of Cable Facilities above and below grq
Johnson’groposed (alternative) class definitimrscompasenly landowners with claims relating
to Cable Facilities attackleto above-ground, thirgarty dility poles.
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and affirmativedefenses to Johnson’s claims that may not be susceptible to resolution on 3
wide basis including but not limited to whether the prior owner of Johnson’s prapedgnted
to the presereof Cable FacilitiesandwhetherTWC acquired a prescriptive easement due to
morethantwentyyear presence of the Cable FacilittesJohnson’s property.

Motion to deny class certification. TWC’s motion to deny class certification is of evé
greaer significancebecauset raisedseveral arguments on which TW©Ow relies in opposing
Johnson’s motion for class certification. ECF No. 110. Most criticAW,C argued class
members were not readily identifiable becaitseas not possible to identifpotential class
members withouparcelspecific investigationncluding to determine whethgt) TWC Cable
Facilitieswere located oifor abové the propertyand (2) if so, whether the Cable Facilitied
within an area of permissive use such as putijbts-of-way or plated utility easementsE.g.
ECFNo. 110-1 at &

TWC raised elatedconcerns as to manageabilitee e.g, id. at 10 n.3 (arguing any

modification of the class definition that shifted resolution of these issues tats dedermination

3 TWC argued identifying the class would require multiple steps including, mitsalty: (1)
“analyzing system design files documenting Time Warner Cable’s plawt, identifying
individual parcels for which it cannot be readily ascertained that the facdiedocated in a publi

right-of-way”; and(2) physical inspection of each indivaluparcel. . .to determine whether

Time Warner Cable’s facilities are present as drawn on the system design @ilesether, either
in whole or in part, cable facilities are located on the pafc&l€F No. 1101 at 8 TWC asserted

whether Cable Fddies are actually present is not merely a theoatteoncern because “the

system design file is a visual representation of the system componentsangtesnaintain arn
adequate strength of signal in theea as opposed to a detailed ‘paint by numh@as for its
constructionr. 1d.; see also idat 810 (addressing additional steps needed to determine if pg
burdened by Cable Facilities fell outside the class definition because b E2eilities were
located in public right®f-way or were shject to an easement including platted utility easems
or third-party or predecessor easements that allowed placement of the Cable Facilities).
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would pose manageability or common relief concerns precluding certification urddR.Fgiv.
P. 23(b)(3) or (b)(2)).In addition to concerns relating to identification of class members, T
pointed to arguments raised in its motions for summary judgment on Johnson’s individngl
as evidencing theaed for individualized proofe(g.whether an existing or prior landowner h
given consent to theresence of the Cable Facilitiasd whether TWC had acquired a prescript
easement

Johrson opposed this motion relying, in part, on a declaration by Dr. Kilpatrick.

Kilpatrick assertedand Johnson argugdhe issues in thisaction are comparabléo those in

Barfield v. SheMe Power Elec. Coqp2013 WL 3872181 (W.D. Mo. 2013), in which Dr.

Kilpatrick served as a testifying expértECF No. 122 2. Dr. Kilpatrick explained his intend
methoddogy could be usedtd ascertairthe scope of the clagasing] documents that . . are
likely available and probative to this inquityld. { 7. Dr. Kilpatrick opined this action isfrom
an analytical and appraisal perspectivery similar” to Barfield, where “damages wers
determned to be a simple function of the linear distance of cable easement tranaiing

property.” Id. 8. Heassertedletermining*actual length and location of these easements

wWC
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easement segments is relativelygle, since records of cable installations and locations will be

produced during the discovery proces$d.  9;see also idat 1 10, 11 (explaining rpping

parcels at issueould involve a “straightforward” process usiggographic information system

4 Barfield was affirmed in part and reversed in part on app&aleBarfield v. SheMe Power
Elec. Coop 852 F.3d 795 &th Cir. 2017 (affirming class certification decision and summa
judgment for one or more subclasses on trespass claim, reversing sumrgargrjudnd jury’s
award of damages on unjust enrichment claim, and remanding for further proce@dng
damages proceedings on trespass claim)).

\ry

[72)




(“GIS”) softwarethatwould provide a detailed listing of the portions of the cable transiting each
property, and a simple valuation formula which is consistent and systematic terasstire
class”)

The ourt held oral argument AW C’s motionto deny class certificatioon July 12, 2016
SeeECF No. 126 (transcript of hearinglpuring the hearing, the court notég circumstances at
issue inBarfield were “much, much simpler” than in this actioldl. at 45. The courtexpressed
concerns as todw a class ould be adequately identified and whether individualized idsexsnd
class identificatiomight precludecertification. E.g, id. at 4.

The court granted the motida deny class certificatioas the class was then definad

ruling Johnson conceded was proper becausa faiil-safe problemwith the proposed clas

[92]

definition. The courtenied the motion to the extent it sought to preclude class discovery-or post

discoverypursuit of certification of a more narrowly defineldss It, nonethelesdprewarned

counseltheclass would have to be defined so “membership may be determined based on objective

criteria through a manageable proceds.’at 31

Subsequent proceedings On July 21, 2016, the court entered a scheduling order setting

an April 18, 2017 deadline for completionathss discovery anal May 2, 2017 deadline to move

for class certification.Discovery proceeded and concluded as scheduled with Johnson identifying

Dr. Kilpatrick as an expert witness on dadentification and damagesDr. Kilpatrick was
deposed on March 31, 2017.

Johnson filed his Class Certification Motiman May 3, 2017. ECF No. 163. He
subsequently amended the class definition to correct an ovgesighisions addressed in second

pamgraph below), moving farertification of a class defined as follows:




All owners in fee of real property in South Caroltrather than owners of
railroad rightsof-way, platted utility easements, and/or public rigbitsvay,
streets and/or highwaysupon whose property Time Warner Cable has installed
and maintained cable (i.e., coax or fiber) or other communication transmias®n |
and related equipment (i.e., strand, pole pedestals, amplifiers, etc.) abcuedthe |
on thirdparty utility poles.

Excludal from the class are any federal, state, or local governmental

agencies and any judges who have decided some or all issues in the case, any

persons related to a judge in a manner that would disqualify the judge from hearing

the case, and any chambers staifking for the assigned judge or other courthouse

staff who perform tasks relating to this matter.
ECF No. 169.

Through his reply memorandum, Johnson proposes a further modification to remag
following exclusionary language from the first paragraptthe class definition:“other than
owners of railroad rightsf-way, platted utility easements, and/or public righitsvay, streets
and/or highway.” ECF No. 194 at 10 (arguing this would “defer possibleaifghtty and platted
utility easement issues to the merits phase ofitiigation” and suggesting the modificatiomay
be necessary to avoid creating a-faife classy.

TWC also filed aDaubertMotion, seekingo exclude Dr. Kilpatrick’s proffere@pinion

relating to class identificationECF No. 178. Johnson opposed that motiorfigeia Motion to

Strike certain evidencen which TWC relies All three motions are now ripe for resolution.

® For ease of reference, the court refers to the definition proposed initiaFyNEC169, quoted
above) as the “Opening Class Definition,” the modified definition proposed in Johnsply's
memorandum s@the “Reply Class Definition,” and the categories of permissive use cower
the clause eliminated from the Reply Class Definition collectively as theli@ed Areas of
Permissive Use.”
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DISCUSSION
Class Certification Motion
A. Rule 23Standard
Class certification is goverdéby Federal Rule of Civil Procedure 23. Rule 23(a) provi
that one or more members of a class may sue or be sued as representative fmhal ohall

only if: “(1) the class is so numerous that joinder of all members is impracti¢apkbereare

guestions of law or fact common to the class, (3) the claims or defenses ofdéisemégtive parties

are typical of the claims or defenses of the class, and (4) the representditagewihirfairly and
adequately protect the interests of the claBsed. R. Civ. P. 23(a). In addition, a class must sat
the requirements set forth in one of the threemats of Rule 23(h)which allow certification
where (1) individual actionsvouldrisk inconsistent adjudications or adjudications disposafv¢
the rights oinon-patrties; (2) classvide injunctive or declaratory relief is sought and appropri
or (3) legal or factual questions, common to the proposed class members, predoming
guestions affecting individual memberSee Gunnells v. Héhplan Servs 348 F.3d 417, 423
(4th Cir. 2003).

In addition to these explicit requirements, “Rule 23 contains an implicit thres

requirement that the members of a proposed class be ‘readily identifid&(@T"Prod. Co. v.

des
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Adair, 764 F.3d 347, 358 (4th Cir. 2014). This is often referred to as the “ascertainability”

requirement.ld.

Certification is “proper only if the trial court is satisfied, after a rigoraualysis, that the
prerequisites of Rule 23(a) have been satisfi€bincast v. Belend 569 U.S. 27, 133 S.C
1426, 1432 (2013) (internal marks omittedhe proponent of class certification carties burden

of establishingeach of the requirements for class certification is satisfidd.Gariety v. Grant
7




Thornton, LLR 368 F.3d 356, 362 (4th Cir. 2004 This burden does not shift even if the

underlying issue is one on which the party opposing certification bears the burden of prabf

See Thorn v. Jeffersdritot Life Ins. Co455 F.3d 311, 321 (4th Cir. 2006).

While class certification should not be conditioned on the merits of the case, findings

necessary to the class certification decisisay overlap with the meritsBrown v. Nucoy 785

F.3d 895, 903 (4th Cir. 2015). Where certification is sought under Rule 23(b)(3), the couft must

take a“close look’ at whether common questions predominat@dmcast569 U.S. at __, 1335

S. Ct. at 1432. Ultimately, the court “has broad discretion in deciding whethetitp aelass,
but that discretion must be exercised within the framework of RuleL&hhart v. Dryvit Sys.,
Inc., 255 F.3d 138, 146 (4th Cir. 2001) (quotimgre American Med. Sys., In&@5 F.3d 1069,
1079 (6th Cir. 1996)).

B. Ascertainability

1. Ascertainability Requirement

As the Fourth Circuiexplained irEQT Prod. Co. v. Adair

We have repeatedly recognized that Rule 23 contains an implicit threshold
requirement that the members of a proposed class be ‘readily identifiable.”
Hammond v. Powell462 F.2d 1053, 1055 (4th Cir. 1972ge also In re A.H.
Robins Cq.880 F.2d 709, 728 (4th Cir. 1989) (“Though not specified in [Rule 23],
establishment of a class action implicitly requires . . . that there be an identifiable
class . . . .”)abrogated on other groundémchem Prods., Inc. v. Winds®21
U.S. 591 (1997). Our sister circuits have described this rule as an “ascertginabili
requirement.Seee.g, Marcus v. BMW of N. Am., LLL&87 F.3d 583, 592-94 (3d
Cir. 2012). . ..

However phrased, the requirement is the same. A classtdampertified
unless a court can readily identify the class members in reference to objective
criteria. See Marcus687 F.3d at 593ee also Crosby v. Soc. Sec. AdmMiR6
F.2d 576, 5780 (1st Cir. 1986) (finding that a class failed to satisfy Rule 23
requirements because it would be impossible to identify class memberstwithou
“individualized fact-finding and litigation”).




The plaintiffs need not be able to identify every class member at the time of
certification. But “[i]f class members are impossible to identify without extensive
and individualized faetinding or ‘mini-trials,” then a class action is inappropriate.”
Marcus 687 F.3d at 59Fee als&/A Charles Alan Wright et al., Federal Practice
& Procedure 8§ 1760 (3d ed. 2005) (“[T]he requiretteat there be a class will not
be deemed satisfied unless . . . it is administratively feasible for the court to
determine whether a particular individual is a member.”).

EQT, 764 F.3d at 358 (reversing decision to certify class and remanding farfootfisideration
where “proposed classes raised serious ascertainability issues beegae tthefined to includg
both former and current gas estate owners” and “resolving ownership based on datsl can
be a complicated and individualized processfljich the trialcourt failed to adequately addre$s

2. Arguments

Johnson opening argument. Johnson arguethe class may beeadily identified using
objective criteriaby (1) comparing data on different GIS maps to identify parcels above W
TWC has Cable Facilitieandthen (2) eliminating parcels that fall within the exclusions from
class definitionr@ilroad rightsof-way, platted utility easements, and public rigbtsvay, streets
and highways), again usii@S databases. He relies on teport and testimony of Dr. Kilpatrich
to support the feasibility and manageability of both steps in the process.

TWC response. TWC responds that neither step has been or can be done usir

Kilpatrick's proposed methodology. It arguas Kilpatrick's workto date is deficient for reason

addressed belows to TWC’sDaubertMotion (infra Discussion 81l). It maintains the class

cannot, in any event, be identified without physical examination of each parcekaadch oits

® The appellate court directed the district court to “give greater cenagion to the administrative
challenges it will face when using land records to determine currentsiwmand assess wheth
any trial management tools are available” to aid in the proddsat 360.
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title history, precludinga finding the class is readily @stainable using the methods applied
proposed by Dr. Kilpatrick.

Johnson reply. Dr. Kilpatrick's Second Supplemental DeclaratiatescribesDr.

or

Kilpatrick's work to dateas identifying goreliminary classibt. It offers assurances he can and

will employ additional steps to evaluate additional data to fully identify the cléstastages of
the litigation. The data and methods are only generally described but all appeabdsed or

examination and comparison of electronic data rather than any physicahatiambf property

or search of public records. Kilpatrick 2d Supp. Decl. {1 4,18. 8ohnson does not suggest any

means of identifying the class other than through Dr. Kilpatrick’'s pastinéewldied future work.

As noted above, Johnson also suggests, through his reply, that the class definition
be modified to remove the claasxcluding class members whose parcels are burdened by
Facilities falling within Excluded Areas of Peisaive Use. ECF No. 194 at 9, 18e argues this
modificationwould simplify identification of the class as it would only be necessary to deter
the “owners in fee of real property in South Carolina . . . upon whose property TimeNZable
has ingalled and maintained [Cable Facilities] above the land on-garty utility poles.” Id.

3. Discussion-Merits (Ascertainabiltity)

Effect of ruling on and overlap with Daubert Motion. For reasons explained in Sectiq
lIl of this order, the courexcludes Dr Kilpatrick’s opinion on class identification Because
Johnson suggests no other means of identifying the class, this leaves him witdemcevo
support ascertainability.Even if the court did noéxcludeDr. Kilpatrick's opinion on clasg
identification, it would find his opinion othis issueunpersuasivéor the same reasons the col

grants TWC’sDaubertmotionas summarized below
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Limited nature of work to date. Dr. Kilpatrick’'s Report and Johnson’s motion for cla
certification siggest the classas beendentified, subject to possible minor modificatiornSee
e.g, Kilpatrick Report 11 9, 10, 26, 59; ECF No. 163t 1517 (Johnson’s opening memorandy
referring to identification of class of 179,827 landownerns).contrast, inhis March 31, 2017
deposition,Dr. Kilpatrick described his workhus far as identifyingonly “people who at max
may be in the class” or a “universe of potential claimaautsl’ acknowledged substantial additior
work was needed to addressmccuracies in the data used and to address Excluded Arg
Permissive Use Kilpatrick dep. at 63, 64, 80, 92, 93, 113.” Similarly, in hisJuly 5, 2017
Second Supplemental Declaratiddt. Kilpatrick describes his work, thus far, as identifying
“preliminary list of class membérand addresses multiple additional steps needed to identif
class. Kilpatrick 2d. Supp. Decl. 11 4, 9 (dated July 5, 2017).

In his Second Supplemental @aration, Dr. Kilpatrick effectively concedes, as TW
arguesthathis staffonly used two of the thre@8IS layers he believed had been useddentify
the classat the time of his deposition. Kilpatrick 2d Supp. Decl. {1 8, 9. He, nonetmestins

the layersthat have been usedlow him to show the “easement length for valuation purpos

’ Seee.g, Kilpatrick dep. at 63, 64 (conceding he may have to go back and perform g
control and “spatial analysis” to determine location of TWC Cable Facilitielsidimg the side of
the road on which facilities are located but suggesting inaccuracies lmuébsolved using al
unspecified “mass appraisal” mechanisng); at 80 (repeating he has only determined
“universe of potential claimants,” acknowledging TWC's claim the data usechaesurate, and
stating “we will want to examine any potential ¢caracy” “as we go forward”)id. at 92, 93
(stating any inaccuracies in DynamoSpatial data could best be resolved usiatgtaaticmass
appraisal proce¥s id. at 11314 (conceding an overlay of utility company pole location data
TWC polepad GIS data indicates poles at different locations, one of which might bghwai
right-of way, and explaining future quality control would determine if the pole was;tinriethe
highway rightof way).
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“length of trespass for each parcel,” or “amount of trespass (in linear f&kt)}"10 (averringhis
method was accepted Barfield). He fails to explain howis ability tomeasureghe kength of an
alleged trespad®r purposes of valuation cures the deficiencies in determimiregher there is,
in fact, a trespass

In sum, Dr. Kilpatrick concedes he has not yet completed even the firsegteped to
identify the classdeterminirg whetherjn fact, TWC Cable Facilities exist over parcels prepod
to be included in the class. He has, at most, identified a universe of parcels thdtraugh

future quality control steps, reveal parcatsuallyburdened by TWC Cable Facilities. Thus, eV

using Johnson’s proposed Reply Class Definition, Dr. Kilpatrick invagjs own admission, not

yet identified the class (or even parcels whose owners are class membsisy. Johnson’s
Opening Class Definitioin, the problems are even more pronounced as Dr. Kilpatrickleshe
has not yet made any efforts to identify where Cable Facilities fall within @edléreas of
Permissive Usé.

Insufficiency of assurance of future cure. Dr. Kilpartick’'s assurance that he can cu
any errors througluture work, including some “more granular examination joestification”
(Kilpatrick 2d Supp. Declf 9),is too vague and comes too late to carry any weight. Dr. Kilpa
does not explain what he will be examining on a “more granular” level. Neltiesrhe explain
what his more granular examination of the undisclosed sources will entail. Foplexavhile
Dr. Kilpatrick's Second Supplemental Declaration suggebts existence of some mof

locationally accurate set of GIS dalteat might be utilizd to determine which parcels are tbeined

8 It is undisputed this step must be completedatespoint in the litigation. Removing it fror
the class definition merely moves it from an ascertainability issue to a Ralpc@®imonality,
Rule 23(b)(2) cohesiveness, or Rule 23(b)(3) manageability concern.
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by Cable Facilities, it doesot identify the sources of that data, explain the methodologies
would be applied to that data, or offer more than Dr. Kilpatrick’s personakbassuthe planneg
future work will cure the deficiencies in class identification.

Johnsoralsofails to explain why, if more accurate data and better methods existy¢hey
not employed in the preparation of Dr. KilpattekFebruary 2017 Report. The delay
identification of a clasgor, at the least, demonstration that a class actually can be adeq
identified by administratively feasibleneans) is particularly significant given the age of t
litigation and prior proceedings through which TWC raised and the court noted ma#msy
concerns with class identificatioaddresse in this order. See also infraDiscussion 8l
(addressindpaubertMotion).

What would be required to identify the class.The court is not persuaded a class can
identified using any GIS technology, including any means suggested in patriik’'s Second
Supplemental Declaration. In the most general terms, determiningnodgsbershipunder the
Opening Class Definitiowill require (1) identification of parcels over which TWC has locat
aerial Cabld-acilities attached to thirgarty utility poles, (2) exclusion of parcels where the C4a
Facilities are located withikxcluded Areas of Permissive Usailfoad rightsof-way, platted
utility easements, or public rightd-way, streets or highwaysand(3) identification of the owners
of those parcels during the time periods covered by this litigabatermining class membershi
under the Reply Class Definition eliminates the second step, but not the first and third.

TWC has argued from the outset that neither the first nor second step can beiabedn
using any available GI&r other electronic data, because such data is not locationally accura
a high degree of accuracy is required to determine whether Cable Facilitigheréoeated over

a particular parcel (a requirement for both the Opening and Reply Classidres) or fall outside
13
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Excluded Area of Permissive We (a requirement for the Opening Class Definition). TWC
also consistently maintainedientifying any class will require individualized searches of prop
records to determine what easements (included platted utility easements)ndxishyaical
examination of the propertyPhysical examinatiors required to determine whether any Ca
Facilities,in fact, fall within parcel boundaries and outside &xgluded Areaof Permissive Use
or other easementdNothing Johnson has proffered persuades the court anything less will g
to identify theclass.

Rulings in comparable cases. Difficulty identifying class members and relat
manageability concerns under Fed. R. Civ. P. 23(b(3) ltawéributed to denial of clas

certification in a number ofasessimilar to this one: cases alleging trespdse to placement o

communications cables in easements granted in favor of entities other than the aatiomsni

company. For example, Melton v. Carolina Power & Light Cp283 F.R.D. 280, 289 n.5 (D.S.(
2012), the court denied certification of a class seeking to pursue claims against agpuopany
for allegedly exceeding the scope of easengnatisted in favor of the power company. The clai
were based on the power company’s decision to gegtommunications companidgetright to
use theeasements for general telecommunications purposég court denied class certificatjo

in part, due to ascertainability concePns.

® The primary reason for denial of classtifieation in Meltonwas plaintiff's reliance on a fail
safe class definitionMelton 283 F.R.D. at 289. The court held “the class definition also
because it is not administratively feasible for the Court to determine whethécalaaindividual
is a member.”ld. at n.5 (noting identification of class members would be cumbersome, expe
and fraught with managerial problems”).

14

has

rty

Dle

uffice

9%
o

—h

A4

ms

=)

fails

nsive




Similarly, inJohnson v. Kan. City S., Ill. Cent. R.BR24 F.R.D. 382 (S.D. Miss. 2004), the

court denied certificationof a class seeking to pursue claimballenging placement of

=

communicationsines in a railroad corridor based on arguments such lxm=eded the scope ¢

D
o

the underlying easements or other rights of ukehnson 224 F.R.D. at 389. The court denig
classcertification in part due ttheneed for individualized review to deteine class membership
and noted itglecision was “consistent with virtually every other court to have consideeed t

availability of class certification in similar casedd.

To be sure, the mere fact a putative class action alleges trespass based on placement or us

of communications lines in easements allegedly intended for other purposes doesahuotd a

2]

finding of ascertainability. For examphkes Johnson noteBarfield certified a class of landowner,
to pursue claims against two utilities and their subsidiaries challenging usenwfucications
cables for purposes the landowners alleged exceeded the scope of easemedts desateof

the power companieBarfield, 2013 WL 3872181 at *1.

\"2J

Barfield is, however, distinguishable on multiple grounds. Most critically, there i

indication in the class certification decision that there was any difficulty idargifiie parcels af

issue. To the contrary, the parcelsre subject to easements granted in favor of at least one

defendant (the power company defendants) and the parcels themselves had baed fdewtife
of the two sets of defendants prior to certificatideh. at *13 n.13 (noting “land underlying Shg
Me’s fiber optic corridor has already been determined . . . and it should not hdtdidficonduct
a similar analysis to determine land underlying KAMO'’s corridos®e alsad. at *15 (holding
“potential class consists of readily identifiable privaedowners located in a defined geographic
area” (internal marks omitted)). The subject easementsalsadalready been identified and

categorized at the time of class certificatiofd. at *9 (noting, in discussing Rule 23(b)(3)
15




predominance factor, the “more than 6,900 easements” had been broken into seven cé
basd on their “purpose” language).

Further, the issue iBarfield was whether the communications subsidiaries’ use of ¢
otherwise properly within easements granted to their parent companies exteesisape of the
easemerst It was not, lherefore, necessary to resqlue the first instance, the many issues t

must be resolved here to determine if underlying parcels (whose omagrse class members

meet criteria necessary fanclusion in the classe(g, are, in fact, burdened by TWC Cable

Facilities and(under Opening Class Definition) are not located witkxcluded Areas of
Permissive UseSedd. at * 7 (distinguishing railroadorridor cases in addressing predominar
factor, noting railroad cases “necessarily implicate more complex issueshthee involved in
easements between private landowners and Defendants” due to the many wah iralvbads
acquired their rights-of way).

Conclusion as to Ascertainability. Accordingly, the court finds Johnson has failed
meet his burden of demorating a class is ascertainable because he relies solely on an
whose opinion as to class identification is excluded. Even if the opinion is not excludednJ
has failed to persuade the court that a class has been or may be identifiechbgiriegropose
by Dr. Kilpatrick or any means that would not requéreitle search anghysical examination of
each parcel whose owner may be a class member. This is trueeiisergJohnson’s propose
Opening Class Definition or Reply Class Definition. While the purposes for whichcphy
examination is necessary are more limited under the Reply Class Definitbrgxamination is

still required to determine whether the peaty is, in fact, burdened by TWC Cable Facilities.
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C. Rule 23(a)

For present purposes, the court assumes without deciding the class satisfi23(&ale
numerosityand adequacyequirementsunder either proposed definition. Commonality a
typicality present a close questigiven the divergent interests within the proposed cla$s€his
is particularly true under Johnson’s proposed Reply Class Definition, which waldde in the
class a significant number of persons whose claims will alifawitably fail on grounds no
applicable taJohnson or the remainder of the class (owners of parcels burdened by Cabled-
that are located within Excluded Areas of Permissive USegWalMart Stores, Inc. v. Dukes

564 U.S. 338, 350 (2011) (holding the “common contention” required by Rule 23(a) “must

such a nature that it is capable of classwide resoltibich means that determination of its truth

or falsity will resolve an issue that is central to the validity of each one afaimsin one stroke”
and relying orNagareda Class Certification in the Age of Aggregate Proof, 84 N.Y.U.L. Rev.
131-32 (2009), in stating the key question is whether there are common answers likely t
resolution of the litigation and “[d]issimilardgs within the proposed class are what have
potential to impede the generation of common answers.”). The need to establish use
permissive (as an element of class claims) and to address TWC's affirmaéasetefincluding
prescriptive easemengise additional concerns as to commonality and typicality. The court
not resolve whether the divergent circumstances of class members under the propoisied ¢
preclude satisfaction of these criteria because they cleadiuple certificatiorof a Rule 23(b)(3)

or (b)(2) class for reasons discussed below.

10 The divergent interests adiscussedelow in sections 1.D.1afldressing manageability ar]
superiority under Rule 23(b)(3)) ah®.2 (addressingohesiveness under Rule 23(b)(2)).
17
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D. Rule 23(b)

Johnson seeks certification of a class for money damages under Rule 23(b)
alternatively, for injunctive relief wder Rule 23(b)(2). As explained below, the courtdsin
Johnson has failed to establish certification is proper under either subpart.

1. Rule 23(b)(3).

As explained inThorn v. Jeffersomitilot Life Ins. Co455 F.3d 31 (4th Cir. 2006):

Rule 23(b)(3) has two components: predominance and superiority. The

predominance requiremeis similar to but “more stringent” than the commonality

requirement of Rule 23(a). . . . Whereas commonality requires little more than the
presege of common questions of law afatt, . . . Rule 23(b)(3) requires that

“questions of law and fact common to the members of the class predominate over

any questions affecting only individual members.”. . The predominance

requirement “tests whether proposed classes are sufficiently cohesiarémt

adjudication by representation. . .. The superiority requirement ensures that “a

class action is superior to other available methods for the fair and efficient

adjudication of the controversy.”
Thorn 445 F.3d at 319 (quoting Fed. R Civ. P. 23())#3) In determining predominance dr
superiority, the court may consider multiple factors including but not limitégAdathe interest
of members of the class in individually controlling the prosecution or defense chtgepetions;
... and (D) the difficulties likely to be encountered inrttenagement of a class actiorlhorn,
445 F.3d at 319.

Here, vhile theremay beissues common to the putative clébst is, questionsapable of

classwide resolution), those issues do not predominate. For reasons explained abowet

findsthere are significant individualized issues to be resolved to ascert@maasbershipinder

3) or,

he c

1 In Dukes 564 U.S. at 350, the Supreme Court held the commonality requirement of Rule 23(a)

required common contentions capable of classwide resolution.

18




either proposed definition, both of which require Johnson to establisltleashmember owns (o
owned at a time covered by this litigation), a parcel &oed by TWC Cable Facilitieslohnson
has not persuaded the coaxtenthis issue can be resolved withautitle search anghysical
examination of each propertgn inherently individualized determination.

Johnson must also establish the Cable Feaslburdeningeach class member’s propert

-

fall outside Excluded Area of Permissive Useeither to establish class membership (under

Opening Class Definition) or liability (under Reply Class Definitiomhis question also require
individualized deternmationinvolving physical examination of the properfyhese issues, alone
raise serious manageability conte and weigh heavily against finding common iss
predominate or class treatment is superior.

Similar issues are raised as to privedsement$> Johnson, to this point, has made onl
limited attempt to idenfy private easements thallow placement of TWC’'Cable Facitieson
private property That attempt is limited to consideration of easements produced by TW(
reflect both execution and recordiagd even this work is incomplete. While neither of Johns¢
proposed definitions exclude owners of properties with such easements fidasthée concede
in his reply memorandum that it is undisputed “current owners of treselp do not have

claim.” ECF No. 194 at 10.

12 This would include butat be limited to easements granted to TWC or its predecessors |
current or former landowners, including owners of what may previously have bgengarcels
that were later subdivided. It may also include easements granted to tlgecatippanieshat
own the poles to which TWC has attached Cable Facilities, depending on the pastordiag
of those easements.
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The court is not persuaded that these are the only relevant easements. Tording ¢

even if the only easements subject to consideration are those that have beeu,rédtif@le

inability to produce aecorded copy from its records is not dispositiveDetermining whether
easements are recorded will, instead, require ad¢onsuming search of courthouse records
least for those properties where there is some hint of the existence of aerdgaseaot for all

properties not excluded based onExeluded Areas of Permissive UseeeKilpatrick dep. at 38
(conceding searching records at courthouse could take from a few minutes todaytewer
property). Whether treated as a class identification issue, a merits issue on which the ckas

the burden of proof, or an affirmative defense, Johnson bears the burden of persuasion

ont

5 at

'S bear

that this

issue can be resolved on a classwide badsiern 445 F.3d at 321, 322. The court is not persuaded

it can be esolved on such a basiSege.g, supraDiscussion 8.A. (discussing ascertainability).

Beyond these threshold issues, there are substantial individualized issuehdinahest
be established as part of a claim or may be raised as a dafehseonsequently, that Johns
bears the burden of establishing are capable of classwide resolliiese includéssues relating
to affirmative conserthrough means other than recorded easements, absence of objection

knowledge of the presenoéCable Facilities, and prescriptive easement defenses given the

despite

many

years the Cable Facilities have been in plaldeese issues are not merely theoretical possibilities

13 TWC points to evidence easements of which it has only signed copies may, in fact, ha
recorded.
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as demonstrated by TWC's earlier summary judgment motwim€h raised these defges and
were denied, in part, due to the presence of genuine issues of materfal fact

Subclassing may allow resolution of some of these issues for groups of papeens.
For example, subclasses might be used to address the effect of a varredy cigiomer service
agreementsr to address similar language in other documents arguably evidencing perosss
(including easements granted to thgalrty utilities). It will, however, first be necessary to loc:
and categorize the relevant documseapplicable to each property burdened by TWC C4a
Facilities'® There will also be individualized issues based on what was known (or should

been known) to a property owner over the many years the Cable Facilitiesdaeaven lplace.

ive

nte

able

have

These issues iW go to both the merits of the claim (whether the challenged use is without

14 TWC raised a variety ofdctual and affirmative defenses through its second and third md
for summary judgmerds to Johnson’s individual clainmcluding: (1) the Cable Facilities werg
present on Johnson’s property by consent because a former tenant requestetbdbiroperty
with the consent of the landowner; (2) TWC was not required to remove the Cablécaadiiér
service ended unless and until the landowner requested rer(@vabhnsorfailed to meet his
burden of establishing initial placement of the Cabdeilkies was withotithe landowner’s
consent (or, alternativelyhat the landowner had not acquiesced to the presenite @able
Facilities); and (% the Cable Facilities were present on Johnson’s property for a sufficieod [
of time and under citonstances that gave rise to a prescriptive easer&€if.No. 901 at 610;
ECF No. 97 at 6-8; ECF No. 109-1 at 1, 2.

15 In his reply, Johnson explains “one of the first pmestification tasks will be to match clag
members against enrecorded easemegrantors (or other forms of permission) to discern whe
a current owner granted the instrument such that [TWC] should be deemed to have a
defense (i.e., permission) with respect to that class member.” ECF No. 194 atph@ages in
original). Johnson asserts “this task can be performed uniformly across the dihssWVhat
Johnson describes as a “uniform” process appears to be a process that will eitbetifst host of
individualized issues or, at the least, multiple-slass issues (falifferent forms of easement an
other forms of permission), each of which will require resolution. Moreover, etles guestions
may be resolved in a “uniform” manner, the answers will be divergent, dividing the rias
various subclasses that will eliminate claims for some and allow others to proceed.
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permission) and defenses., whether TWC has acquired a prescriptive easemdittis, the
court findsa class action is neither reasonably manageable nor superior to adinsrafiresolving
the trespass and related claims that may exist between putative class membgv€and

2. Rule 23(b)(2)

Johnson argues certification is proper, in the alternative, under Rule 23(b)(2)see

14

ca

injunctive relief for ejectment of [TW®G] corridor from class member land is the sort of uniform,

indivisible remedy contemplated by Rule 23(b)(2).” ECF No-16853. Johnson describes t
relief sought as “a simple remedy that can be uniformly applied regardfgsarcel size of
location.” 1d. at 55 (explaining “injunction would simply require [TWC] to remove the corri

from class property”). He argues certification of a Rule 23(b)(2) classlvetinlinate “concerns

over predominance and superiority since the ability to grant uniform, infenaiief subsumes

these concerns.Id. (citing Dukes 564 U.Sat 36263; Thorn 445 F.3d aB30) He, nonetheless,

concedesertification under Rule 23(b)(2) would be “unwarranted” if this court falBarfield’s

interpretation ofDukes Id. at 54 (explaining the district court Barfield read Dukesto treat
“relief under Rule 23(b)(2) and (b)(3) as an either/or proposition” so thatléaméibt to damage
if trespass was proven” precluded certification under Rule 23(b)(2)).

“Rule 23(b)(2)allows class treatment when ‘the party opposing the class has ac
refused to act on grounds that apply generally to the class, so that finaktivguraief is
appropriate respecting the class as a whol®ukes 564 U.S. at 360 (quiag Rule 23(b)(2)).
“The key to the (b)(2) class is the ‘indivisible nature of the injunctive or dectsraémedy
warranted—the notion that the conduct is such that it can be enjoined or declared unlawful g
to all of the class members or as tmemf them.” Id. at 360 (quoting Nagada,84 N.Y.U.L.

Rev., at 132). For this reason, Rule 23(b)(2) does not authorize certification of a ludaes
22
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individual class members “would be entitled tdifferentinjunction or declaratory judgmendt
where “each class member would bstitled to an individualized award of monetary damdges
Id. at 36061 (emphasis in original) (also noting “the combination of individualized and classwide
relief” is not appropriate under Rule 23(b)(®)).

Johnson does not rely on pursuit of declaratory relief in support of class agdificWere
he to do so, class certification would be denied because the predominant purpose obgeclarat
relief would be as a predicate for seeking monetary dam&geRarfield, 2013 WL 3872181 af
*4-6 (denying certification under Rule 23(b)(2) because “the thrust of Plaiol#iws are for
monetary compensation”).

Neither of Johnson’s proposed class definitions will result in a classdhaties the
requirements for certificain of a class seeking injunctive reliahder Rule 23(b)(2)’ For
reasons explained in the preceding section (discussing Rule 23(b)(3) requiyebmthtsroposed
definitions (even if perfectly applied at the class identification stage) keaugle issues for
resolution that will not have a common answer for all members of the dabkasofs assertion
the “first task” after certificationms to determine which class members own properties subject to
unrecorded easemeraisother evidence of permissive udentifies one of many bases on which

class members’ claims may be resolved adversely to them without affectinithe of the

16 Dukesalso noted due process concerns raised by certification of a Rule 23(b)(2) ekasg se
injunctive relief only given the absence of an opportunity to opt out and the “need forffslainti
with individual monetary claims to decider themselvesvhether to tie their fates to the class
representatives’ or go it alone[.]Jd. at 364.

17 TWC no longer uses and has abandoned any cables on Johnson’s property. It is, therefore
guestionable whether he has standing to seek injunctive relief. For purposes sttlgsidn, the
court, nonetheless, assumes without deciding that he has standing to seek such relief.
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remainder of the clas€CF No. 194 at 10Likewise, the need to determine which class members’

properties fall within an Excluded Area of Permissive Use points to another dplédoethe
interests of class members.

Dr. Kilpatrick’s Second Supplemental Declaration, similarly, points to a hogtialfty
control measures & will either eliminate or add clagsembersas the case procee@@s result in
loss of claims of those already determined to be class memibhis)as well as the fact injunctiv

relief would only benefit current property owners, would require constant mowdificztthe class

list. As explained inDukes certification under Rule 23(b)(2% inappropriate where ensuring

pursuit of injunctive relief continued to predominatequirgs] the District Court to reevaluat
the roster of class members continudllipukes 564 U.S. at 364 (adelssingconcern wherenly
current employees would benefit from injunctive rglief

In sum, he shifting nature either of class membership or those class members whose
survive the various reviews proposed by Johnson and Dr. Kilpakeitlonstratethe class lacks
adequate cohesion to support certification under Rule 23(b)(2).

E. Conclusion as toClass Certification

The court finds the class (1) is not readily identifiable under either the proposea®
Class Definition or Reply Class Defironh and (2) does not meet the requirements for certifica
under either Rule 23(b)(2) or (b)(3). Accordingly, the court denies Johnson’s Ctéfisafien
Motion.
. Johnson’s Motion to Strike

Johnson’sargument. Johnson moves to strike declarations of three witnesses as w

a number of exhibits TW@led in support of itDaubertMotion and in opposition to Johnson
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Class Certification Motiort® Id. Johnson argues tlehallengedvitnesses and exhibits sholde
excluded because he “had no notice of the foregoing witnesses or exhibits arndhdhos
opportunity to conduct depositions, serve written discovery, or otherwise invesligatature of
these submissions[.]” ECF No. 195 at 5. Alternatively, heesgsome of the exhibits warrant
exclusion for lack of foundation, authentication or as inadmissible hearighy.”
TWC’s respon. TWC responds two of thehallenged witnesséblartman and Jacobs)
were disclosed in discovery responses directed &s a¢tsuesind the third Mitchell) was not
required to be disclosed because his testimony is offered solely to impeaghlp@atrick’s
opinion. ECF No. 19t 3 (noting Mitchell measured the distance from the center of the street to
the utility poles suounding the Matthew J. Perry, Jr. Courthouse, a task Johnson may |easily
replicate precluding any prejudige

Discussion. Johnson’s argument thetartman and Jacohsere not disclosed has bee

=)

abandoned and regided with an argumettte disclosure ahese witnesses was untimely becalise
these witnessgd) should have been listed in TWC’s Rule 26(a)(1) initial disclosamdg2) were
disclosed no more than twerntyght days before the closedéssdiscovery. The firsargument
fails because the caunstructed the parties to start anew with cladated discovery following

the July 2015 hearing on TWC’s motion to deny class certificatiailure to amend the initial

18 SeeECF No. 195 (seeking to strike declarations of (1) Tim Hartman, TWC Reédneator

of Facilities (ECF No. 172); (2) Jeff Jacobs, Former TWC General Manager (ECF Ne6);7
and (3) Angus Mitchel, TWC Permitting Department (ECF No-88@nd exhibits reflecting (4
various GIS parcel, subdivision, and tax maps (ECF Nos9118810, 17811, 17813, 17814,

178417, 17825, 1807, 1824); and (5) emails and other exhibits relating to the accuracy of |GIS
data obtained from DynamoSpatial (ECF Nos.-22817823, 17824, 1818, 1819, 18110)).

DynamoSpatial is the entity from which Dr. Kilpatrick and his staff obtained @i& réflecting
parcel boundaries.

O
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discovery responses would, in any event, be harmless assuming the witnessetheveise
properly disclosed.

Johnson’s secor@rgument carries somewhat more gieiasthe timing of disclosure leff

little time to conduct depositionsThe timeliness challenge, nonetheless, fails because Johnson

waited until July 5, 2017, to challenge the delay in disclosure. Any such chadlengie have

been raised before the close of class discofreriate April 2017) at which time the court might

have afforded an opportunity for limited additional discovery if warranted.

It is also significant that Hartman and Jacobs, like Mitchell and all challengdiitexare
offered in support of TWC’'Daubert Motion and related arguments in opposition to cl
certification. All address claimed deficiencies in Dr. Kilpatrick's apmtestimony That opinion
is evidenced, in party Dr. Kilpatrick’s February 20, 201Report (ascorrected February 22
2017. TWC disclosed two of the challenged withesses roughly 28 days later, thus, soon a
expert report to which tlireproffered declarations relat®r. Kilpatrick’s opinion was, moreover
modified substantially through his March 31, 2017 depositaiter the two witnesses wer
identified).

For reasons explained in Sectohand Il of this Order Johnson bears the burden
persuasion both that any expert opinion he offers satisfies the standardsigsi@uand that all
requirements for class certification are satisfied. déwarations and exhibittohnson seeks t
strike are offered for the purpose dfallengingadmissibility ofand impeachin@®r. Kilpatrick’s
testimony. For both reasons, the court concludes the declarations and exhibitspardy |
considered for the limited purpose for which they are offered.

It is also significandohnsorhad the opportunityo respond to the concerns raised throu

these declarations and exhibits. He didhsoughKilpatrick's Second Supplemental Declaration.
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ECF N0.193-1. This opportunity has minimized if not eliminatady prejudice from the delaye
disclosures.

Moreover while Dr. Kilpatrick's Second Supplemental eBaration characterize
unspecified arguments of “the Defense [as] misleading or altogether falsepEs notdirectly
contradictthe challeged exhibits or declaration®Vhile Johnson may challga admissibility of
the referenced testimony and exhibits, Dr. Kilpatricklsposition testimony and Secor
Supplemental Declatian concede the critical pomt Dr. Kilpatrick has not yet identified a clag
and substantial additional work using new data and methods is needed to accomplish that
Any delay in disclosure is harmless under these circumstances.

Accordingly, the court denies Johnson’s motion to strike. The court, nonetheless, co
it relies on the proffered exhibits only for purposes of impeachment.

lIl.  TWC'’s Daubert Motion

A. Arguments of the parties

TWC’s opening agument. TWC's Daubert Motion challengesDr. Kilpatrick’s
testimonyas it relatedo “[1] processing rightof-acces documents to identify parcels subject
recorded easements, and [2] using GIS tools to identify parcedsinjett to a recorded easeme
on which[TWC] has aeria[Cable Facilities” ECF No. 178 at 1. WC argue9Dr. Kilpatrick
bothlacks sufficienexpetise in the relevant areas and failed to apply reliable methcdéficient

data in forming his opinions.

TWC argueddentification of class members rergs four pieces of information reflecting

the precise location of each of the following: €&ble strands; (2) property boundaries; (3) grar
easements, licenses, or other permission, and (4) public utility easementgsaofrigay. ECF

No. 1781 at 27. TWC assers Dr. Kilpatrick’s GIS review wasot based on precise location
27
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anyof thefour items, considered only some forms of permission under the third item, and
altogether, to consider the fourth ited. at 2741.1°

Johnson’s response Johnson responds that “Dr. Kilpatrick reasonably relied on tech
assistance from hiGIS mapping team . . . and document review by a-artly vendor whose
work he oversaw.” ECF No. 193 at Blerelies on Dr. Kilpatrick’s expert report (ECF No. 16
4), to explain the work performed by the thpdrty vendor and quality control measr
performed byhis staff. Id. at 35. Johnson argues the specific concerlg¢C raises about Dr
Kilpatrick's method and results are overstataddany errors can be resolved by updating
class list in future proceedingil. at 1316. He also pro#rs a new declaration by Dr. Kilpatric
explaining his plan to address TWC'’s concerns through future quality control nedsipatrick
2d Supp. Decl. (ECF No. 193-1).

As toaccuracy of thé&1S dataused to identify potential class membelshnson argue
TWC's strandlayer database (the “Bentlegysten) is more accurate thalWwC admits and any
inaccuracy tan likely be overcome through greater understanding and access to the E

system prospectively.ld. at 19. Johnson refers to the “highly accurate” pole locations prov

19 For example, TWC notes Dr. Kilpatrick’s team relied on TWC’s schematic staged to

determine the location of TWC'’s Cable Facilities. This layer is essentiafigheernatic” wiring
diagram that provides only a general proximity to where TWC planned to locat zatilities.

Id. at 2832. The second layer considered (the boundary layer) was obtained from Dynamo
Dr. Kilpatrick indicated minimal knowledgabout the vendor or its data and rated it only a 5
accuracy on a scale of1D. Id.. TWC argues the inaccuracies inherent in the two layers

(TWC'’s schematic strand layer and DynamoSpatial’s boundary layee) exacerbated by usin
the two together. TWC points to evidence of a 30% error rate in Dr. Kilpatrickls based on
examination of a sample covering a quarnele diameter areald. at 41, 42 (relying on testing
by TWC'’s expert, purportedly evidencing a false positive rate of 16.1% &de negative rats
of 13.6%)
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by SCE&G, presumably aslayer thatmight yet be usetb address concerns with tloeational
accuracy of TWC's tseand layer’® Similarly, Johnson argues any accuracy concerns
DynamoSpatial datacan be corected prospectively through a quality control reviewd at 2Q
Johnson concedes “pestrtification, prenotice refinement of the a$s list can (and must) b
done” and assert@erial imagery is one way to refine the class lisid: He arguesany other
concerns, including how to exclude parcels whahC’'s Cable Facilitiesare in public righg-of-
way or platted utility easemestan and should beddressegosteertification. Id. at 21, 22. He
concludes these concerns have no bearing on the reliability of the work Dr. ik ets done.

TWC's reply. In reply, TWC asserts Johnson has failed to proffer evidence or argy
Dr. Kilpatrick possesses or exercised expertise in performing the Gl&aaathenteview work
that forms the foundation for his opinions on class identification. ECF No. 197T&/C.argues
Kilpatrick’s relianceon a thirdpartyis improper in light of the substaal concerns raised as t
accuracy of the thirgharty work. Id. at 2,3. Referring tdr. Kilpatrick’'s Second Supplementg
Declaration TWC argues hisnon-specific and unsupported assurance of future compliaithe
Rule 23 cannot cure the noted deficiencids. at 2.

B. Standard

The party offering an expert bears the burden of establishing the admissibittg

expert’s opinions by a preponderance of the prdodoper v. Smith & Nephew, In@59 F.3d.

20 Dr. Kilpatrick’s cited testimony (Kilpatrick dep. at 109) addresses only the accuracy of
distance measuremerits lines that cross parcels, not accuracwbéreor evenf the lines cross
the parcels. It does not suggest Dr. Kilpatrick used a GIS layer refledtinal pole locations.
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194, 199 (4th Cir. 2001) (citinBaubert v. Merrell Dow Pharm., Inc509 U.S. 579, 592 n.1
(1993)). The admission of expert testimony is governed by Federal Rule oh&ife2:

A witness who is qualified as an expert by knowledge, skill, experience, training,
or education may testify in the form of an opinion or otherwise i

(a) the expert’s scientific, technical, or other specialized knowledge wpllthe
trier of fact to understand the evidence or determine a fact in issue;

(b) the testimony is based on sufficient facts or data;
(c) the testimony is the product &liable principles and methods; and

(d) the expert has reliably applied the principles and methods to the facts of the
case.

Fed. R. Evid. 702.

In testing reliability, “the district court must ensure the proffered expéntarpis based
on scienffic, technical, or other specializddhowledge and not on belief or speculation, a
inferences must be derived using scientific or other valid methdelase v. Ford Motor Cp848
F.3d 219, 229 (4th Cir. 2017) (internal quotation marks omitted, emphasis in original).
especially important factor” in the “reliability determination is whether amitheory has bee
tested.” Id. at 23132. Additional factors include (1) whether the theory has been subject to
review and phlication; (2 the krown or potential rate of error; \3he existence and maintenance
standards controlling the technique’s operation; agdvf¥ether the technique has achieved gen
acceptance in the relevasttientific or expert communityUnited States v. Crisi824F.3d 261, 266
(4th Cir. 2003)see alsddglesby v. General Motors Cord.90 F.3d244, 250 (4th Cir. 1999).

Two-part analysis. The plain language of Rule 702 requires a-paot analysis. First
the court must determine whether an expert is qualified to offer an opinion on the madiject

at issue by virtue of “knowledge, skill, experience, training, or education.” FefvdR 702.
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Second, the court must determine whether the particular opinion offered satisfidour

requirements in Rule 702(&). 1d.

Sufficiency of and connection to data.“Nothing in eitherDaubertor the Federal Rules of

Evidence requires a digct court to admit opinion evidence that is connected to existing data only by

the ipse dixitof the expert.” General Elec. Co. v. Joingb22 U.S. 136, 146 (1997)Thus, “[a]n
expert’s opinion should be excluded when it is based on assumptions whigbeaulative ang
are not supported by the record:yyger Const. Co. Inc. v. Pensacola Const, 28.F.3d 137, 142
(4th Cir. 1994).

D. Discussion

Scope of Challenge. TWC’s DaubertMotion challenges two aspects of Dr. Kilpatrick
opinion testimonyboth of which relate to his identification of class members. Specifidale
challenges Dr. Kilpatrick’s quiiications and opinions regardir{@) use of GIS tools to identify
parcels potentially falling within the class definition af@) treatment ofright-of-access
documents to identify parcels that should be excluded from the?¢lass.

Quialifications. For purposes of theaubertMotion, the court assum&. Kilpatrick has
special expertise as an appraiser, which qualifies him to offer an opmioass appraisal or othg
valuation techniquesseful in determining damages a classwide basi$le has, moreover, bee
qualified by other courts for this purpos8ee Barfield v. Shble Power Elec. Coq®R013 WL

3872181 (W.D. Mo. 2013).

21 The challenges at issue do not relate to Dr. Kilpatrick’s opinion asridaovaluation or mass
appraisal methodology. Thus, theéy not implicate his opinions or qualifications as a real eg
appraiser to offer such opinions.
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While Dr. Kilpatrick’'s work as an appraiser requitese of GIS datand tools, that doe

\"2J

not automatically translate into qualification to perfariass identificatiorwork through a GIS
based methodology, particularly where, as here, locational accuracycal.ciit his deposition,
Dr. Kilpatrick could not recall if he had previously been “qualified as an expgrerform the
specific [GIS] analysis” used to identify parcels whose owners nilayithin the class definition
in this cae. Kilpatrick dep. at 50.Dr. Kilpatrick’'s Report reveals no training or experience
specific to this task although, as noted above, GIS work for appraisal purposes incluskng ma
appraisals for damages determinationsiass actionis within his area of training and expertfée

The record is, therefore, unclear as to whether Dr. Kilpatrick has trasniagperience
specific to the tasks on which he offers an exppinion: identification oburdened parcelssing
GIS data and toolehere locational accuracy is critical to determining (1) whether parcels are in
fact burdened and (2) (under Opening Class Definition) whether the burdesutaleExcluded
Areas of Permissive Uge.g, public rights-ofway and platted utility easements).

It is also significant that Dr. Kilpatrick relied on a thipdrty vendor and his staff tp
perform substantial portions of the work. Despite asserting this work was done under his

supervisim, he was unable to provide details as to the data or methods used in performing that

22 Johnson argues Dr. Kilpatrick should be found qualified because the work herdsistsithie
work for which Dr. Kilpatrick was found qualified iBarfield. There is, however, no indication
in Barfield that there was any question as to whethercdmmunicationgines at issue ossed
class members’ parcels whether the lines fell within any exclusion from the class definition.
See suprdiscussion §.B.3 (“Rulings in comparable casesdiscussingBarfield). Neither is
there any indication Dr. Kilpatrick offered opinion testimony on class iftEtton (as opposed
to damages issues). This is consistent with his deposition testimony that hereichiidtaving

been qualifiechsan experin the class identification methodologies ubede Kilpatrick dep. at
50.
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work.2® This lack of knowledgesuggests either a lack of expertiseaofailure toutilize that
expertise in the process.

These considerations raise concerns whether Dr. Kilpatrick is qualifiedntifycke class
using the GIS data and techniques referenced in his report, deposition, and Second Supp
Declaration orjf qualified, whether he actually used his knowledge and expertise in perfor
or supervising the work at issue. The court, ultimately, leaves the question oildtrigk’'s
gualificationsunresolved because it finds Dr. Kilpatrick’s opinion inadmissainl@ther grounds
for reasons addressed below.

Reliability of opinion. As noted above, to be admissible, expert testimony must be |

on sufficient facts or data, the product of reliable principles and methods, and basedbba

23 Throughout his deposition, Dr. Kilpatrick indicated either a lack of knowledge or an ing
to recall details of the methodology used to identify the “universe of potdairakbmts” identified
to that point.Id. at 1921, 30, 31, 71, 72, 989. For example, in responding to questions al
easement review, he was unable to recall (1) whether his team had a list of TWEtepozd
companies, (2) how his team handled easements signed by someone other than the propel
or (3) what steps his staff took to check 10% of the tpady’s easement review workd. at 19

21. He was also unable to recall whether his team compared acreage on an easememtcéb
to which it was linked or obtained and reviewed plats of easemientst 30, 31. Similarly, with
respect to the GIS review, he could not expand on what was in his report and wasousgtibar
what quality control, if any, had been performdd. at 71, 72 (stating some quality control
“implicit” in any GIS analysis, and he suspected some quality control weesdglperformed, bu
could not affirmatively state if or what quality control work was dosegalso id.at 9699 (stating
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he could not “add in any color” to what was explained in his report regarding use of th
Intersect tool or confirm “what GIS layers were used in [the] process igmedds off [on] and
supervised,” though he (incorrectly) believed the GIS layers used in thestitarsl Dissolv

GIS

processes included pole locations from utilitied)r. Kilpatrick also did not know whether

DynamoSpatial implied its data had survey quality locational accuracy, coukecabithe format
or geograhic projection of TWC’s GIS data, and did not recall if or how projections

converted for comparison between different GIS laydds.at 58. Similarly, he did not kno
whether TWC'’s GIS data might reflect facilities that were never constrant@ddicated virtually

ere

no knowledge about DynamoSpatial as an entity or its data, other than that it did nat warra

locational accuracyld. at 8283 (explaining his team selected and he approved DynamoSp
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application of the principles and methods to the facts of the case. Fed. R. Rvith)-{d).
Johnson has failed to meet his burden of demonstrating Dr. Kilpatrick’'s opinion on

identification satisksanyof these requirements.

The court reaches this conclusion even if it considers only Dr. Kilpatrick’s dieposi

testimony and declarations (most critically, his Second Supplemental Declar&tibite TWC’s
proffered evidence, including declarations and exhibits subject to Johnson’s Motidkepa#to
supports this conclusion, it is not necessary to it.

Sufficiency of data. As Dr. Kilpatrick conceded in his deposition, he has, thus
identified only a “universe of potential claimantilpatrick dep. at 63, 640, 92, 93, 1134.
Similarly, in his Second Supplemental Declaration, Dr. Kilpatrick describes the current sla
as “preliminary,” conceding it will “[ulndoubtably need to be updated,” refersduséments and

modificaions that will certainly be made by my team . . . at a later stage in the litigation,” &n

to “continue to update data throughout the process” and an ability to supplement the andlysi

a more granular examination, if and as needed, on an extetasis” during the meritsr
damagestage of the litigation. Kilpatrick 2d Supp. Decl. 1 4, 5, 8sé&e also id 10.
Both his deposition testimony and Second Supplemental Declaration attribut

incomplete status of his clagtentification work, at least in part, to deficienciaghe data usec

class

far,

5S i

inten

e the

andacknowledges the need for quality control steps that have not yet been taken. For,example

his depositionDr. Kilpatrick rated the locational accuracy of the three GIS layebzlevedhad

been used to that point (the TWC strand layer, DynamoSpatial parcel boundaryridyatility
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company pole location layer) as fives on a scale of one t& tefilpatrick dep. at 54. He
maintained he could get the data quality or result “from 5 to 9 or 9.5 through a rigorousah
process, a quality control process,” though he conceded he had “not yet” begun that pdoc
at 55, 102, 103.

While he opined any inaccuracies would be resolved at a later time, Dr. Kitpatfered
only general references to other data sousres methodologieshat could be used for thi
purpose”® He makes similar statementshis Second Supplementak8aration. Kilpatricked
Supp. Decl. 11 5, 9, 10.

These statements and testimpalpne, persuade the court the data Dr. Kilpatrick use

identify a “universe of potential claimants” or “preliminary” class list is insidficeven 6r that

24 TWC has presented uncontroverted evidearu Dr. Kilpatrick appears to now concede tl
no utility-company, poldocation data was used in the GIS proc&sKilpatrick 2d Suppl. Decl.
19 9, D (discussing two layers used).

25 SeeKilpatrick dep. at 1113 (indicating exclusion of parcels with facilities in applicable priv,
easements, public rightd-way or platted utility easements would not be onerous, but
indicating what data sources would be usédl)at 65 (referring tovarious GIS data source
including utility data as to pole locations, aerial photographs, aerial maps, andrtpecified
GIS data that might be compared to determine locations and concluitiing Have to examing
this for accuracythen a systematic ethodology such as | have proposed here is far, far 1
efficient and far, far more accurate than an atomistic profsgrproperty examination” (emphas
added));id. at 72, 73 (conceding he was not aware of any GIS source that would reflect
rights-of-way across South Carolinagt. at 92 (referring generically to a “variety of databas
that could be used for quality control purposds;at 102 (stating there were “highly accurag
databases available to us” but not identifying any specificadlyst 11416 (conceding he coulg
not identify a source for a public rightd-way GIS layer, but stating records were available {
could provide the necessary information, which his staff could convert to usableretedaita
for purposes of performg quality control “between now and the damages phadegt 163, 164
(stating if he has everything he is going to get from TWC, he can begin to lookett data sets
other parcel level data, the highway department data,” but conceding he hadenthid in the
months since receipt of GIS data from TWC and utility companies).
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purpose. Identifying a universe of potential claimants is, in any event, not enligghifying
class members, instead, requidsterminations of the following(1l) whether TWC Cable

Facilities arejn fact on a given parcgl2) if so, whethe the Cable Ecilities are located within

Excluded Areaof Permissive We and (3)the owners of the parcels during the times covered by

the litigation. Dr. Kilpatrick’'s concessions preclude a finding the data usddttissufficient for
thesepurposes.
Through Dr. Kilpatrick’s deposition testimony and Second Supplemental Déemtar

Johnson suggests other data sources exist that might be usatke tthe deficiencies.See

Kilpatrick dep. at 55, 102, 103; Kilpatrick 2d Supp. Decl. {1 4, 5, 8, 9. Johnson has not, hqwever,

offered anything more than Dr. Kilpatrickigse dixitthat the sources exist or would suffioe

class identification Neither does he present a plidles explanation for why, if they exist, sugh
sources were not used by Drlpétrick in preparing his initial report, particularly in light of the

concerns raised by TWC in its motion to deny class certificatiorrelated concerns raised hy

the court during the July 12, 20b&aring. In any event, the court is npérsuaded thanyGIS

source (or related methoalogy) now proposed by Dr. Kilpatrick would beuSicient, most

critically that it would eliminate the need for physical examination of parcalsasches of publid
records SeesupraDiscussiorg |.B.3 (*What is requied to identify the class.”

Reliability of methodology and application of same to dataDr. Kilpatrick’s deposition

testimony and Second Supplemental Declaration also defgatlaim the methodology he has

used to this point is reliable for its intended purpose: identifying members oftdte@alasgor
parcels whose owners may be members)ys noted above,ather thanexplaining why the
methodologyaddressed in his February 2017 Repsrtsufficient to identify the clasPDr.

Kilpatrick concededn his deposition that he had only identified a universe of potential claim
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He alsoconceded a number of additional steps were needed to identify parcels whose
comprise the class definition, describing those steps in general tévhike he estified quality
control measurewere critical to his work, he conceded they had not yet been bégipatrick
dep at 163, 164.

Dr. Kilpatrick’'s Second Supplemental Declaratibkewise,describes multiple additiona
steps(using new data sourcelsg intends to take at some point in the future to identify the ¢
Kilpatrick 2d Supp. Decl. 11/ 5, 8, 9,.18s in his deposition, he does not argue that hetbdkis
point, reliably applied any reliable method to sufficient data to identify negsnbf the class
Thus, Dr. Kilpatrick’s deposition testimony and Second Supplemental Demtacdfeat any
argumentis opinionsatisfies thes®aubertrequirements At best, they support the suggesti

he may do so in the future.

Beyond arguments theork Dr. Kilpatrick has done or will yet do is similar to that

accepted iBarfield, Johnson offers no support for any of the factors normally considered in t¢
expert opinion. Specifically, he offers no evidencegpecificmethods used thus far identify

the clas®r proposed to be used in the future (1) have beean bdested, (2) have been subject
to peer review or publication, (3) have been evaluated for error rates, (4) aret solgay
standards controlling their operation, or (5yéacquired general acceptan&ee Crisp324 F.3d
at 266. While Johnson may argue each of these points is satisfied as to use ofaG&d(
methodology generally or in support of mass appraisals, his burden here is thattbespecific

data andmethodsused (or to be usedpeet these deria for the purpose for which they we

utilized: identifying parcels that fall within the class definition where locational acgusac¢

necessary to that purpose.

37

owners

ass.

2sting

(4%
o

jat

(€




In sum, Dr. Kilpatrick’'s deposition testimorgnd Second Supplemental Declarati
effectively concede his work tdate fails to satisfyhe requirements for admission of exps
testimony to the extent he offers an opinion on identification of the class.ed#isany as to
future steps he intendstake to cure the deficiencies (using different data and methodologie
too vague to persuade the court they would serve the intended purpose.

Accordingly, the court finds Johnson has failed to meet his burden of demonstrati
Kilpatrick’s testmonyon class identification is admissible. This is due to insufficiencies in
data used and failure to establish the methodologiesarsedliable orthat they wereaeliably
applied.

CONCLUSION

For reasons set forth above, Johnson'’s Class Certification Motion and his Motiokeo
are denied TWC's DaubertMotion is granted. The parties shall confer and, within two week
entry of this order, propose a schedule to resolve Johnson’s individual claims.

IT IS SO ORDERED.

s/ Cameron McGowan Currie

CAMERON MCGOWAN CURRIE
Senior United States District Judge

Columbia, South Carolina
August 31, 2017
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