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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

Rhonda Meisner, C/A. No. 3:15-3523:=MC-PJIG
Plaintiff
V.

Zymogenetics, Inc., a  whollyowned
subsidiary of Bristol Myers Squibb, Inc.
Zymogenetics, LLC, a  whollyowned
subsidiary of Zymogenetics, Ing. Bristol Opinion and Order on

Myers Squibb, Inc.; Tracey Caldarazzo; J Plaintiff's Motion to Remand
Fortino; Stephanie Lewisndividually and as
a member of Jackson Lewis, PC, Greenvill
Jackson Lewis LLP, Greenville; Jacks
Lewis, PC; John Does and Jane Doe$01
(whose name is unknown or as yet discovered

e

Defendans.

This matter is before the court on Plaintiff's motion to remand to state couR.NECL1.
Plaintiff filed apro secomplaint in the Court of Common Pleas for Richland Cogntytaining
state law claims. Defendants removed the case to this court pursuant to 28 U.S.C. § 11§, asse
diversity jurisdiction. ECF No. 1. Although Defendants Jackson Lewis, LLP; Jacksos, PC;
and Stephanie Lewis are citizens of South Carolina, so that complete diderss not exist,
Defendants contend that these defendants were fraudulently jdthed.

In accordance with 28 U.S.C. § 636(b) and Local Civil Rule 73.02 (B)(2)(e), DSC, this
matter was referred to United States Magistrate Judge Paige J. Garspstttrial proceedings
and a Report and Recommendation (“Report”). On March 9,,20@®agistate Judge issued a
Report recommending that theotion for remand be denied and that the-dmerse Defendants

be dismissed from the actiorECF No. 19.The Magistrate Judge advised tRartiesof the
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procedures and requirements for filing objectionth Report and the serious consequences if

they failed to do so.Plaintiff filed objections to the Report on March 28, 2016. ECF No.|21.

Defendarg did not file objections.
. Standard

The Magistrate Judge makes only a recommendation to this court.eddramendation
has no presumptive weight, and the responsibility to make a final determinat@insenith the
court. See Mathews v. Wehd23 U.S. 261 (1976). The court is charged with making a de novo
determination of any portion of the Report of the Magistrate Judge to which aspbégfttion
is made. The court may accept, reject, or modify, in whole or in part, the recontimemazade
by the Magistrate Judge or recommit the matter to the Magistrate Judge withtimssrusee28
U.S.C. § 636(b).

After conducting ale novareview as to the objections made, and considering the record,
the applicable law, and the Report and Recommendation of the Magistrate Judgettthgrees
with the Report’s recommendation that Plaintiff's motion to remand should be denied and thhe non
diverse Defendantdismissed from this action. Accordingly, the court adopts the Répdtie

reasons stated in the Report and as further addressed beftaintiff’'s motion to remand ig

! This court will allow Plaintiff a longer time than recommended by the Report tonegpo
Defendants’ Motion to Dismisfiowever, the balance of the Report is adopted.
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denied and Defendants Stephanie Lewis, Jackson Lewis PC, and Jackson Léwasellhereby
dismissedfrom this action witlut prejudice?
[I.  Discussion
Plaintiff presents ten objections to the Report. The court reviews Plaintiféstasjs below.
A. Fraudulent Joinder
Plaintiff's primaryobjectionis that the doctrine of fraudulent joinder is not applicable in
this case To show fraudulent joinder of a party, a removpagty “must demonstrate either
outright fraud in theplaintiff's pleading of jurisdictional facts or that there is no possibility that the
plaintiff would be able to establish a cause of action against-tate defendant in state court.
Hartley v. CSX Transportation, Ind87 F.3d 422, 424 (4th Cir929). Plaintiff alleges that she
has a viable cause of action against Lewis and her thheninstate defendantgecause South
Carolina law permits attorneyts be a part of a civil conspiracy if he or sh@éaches some

independent duty to a third person or acts in his own personal interest, outside the scope of his

2 This court’s inquiry into fraudulent joinder is to make a determination as to juidsdanly, and
thus the court is unable to make a decision as to dismissal on the merits. Therefdiemissal
must be without prejudiceSee Wivell v. Wells Fargo Bank, N.&A73 F.3d 887, 896 (8th Cir.
2014) (dismissing nediverse defendant without prejudice due to temporary jurisdiction
allowed by the doctrine of fraudulent joinderpgan v. Raymond Corps36F. App’x 207, 211
(3dCir. 2013) (“The fraudulent joinder inquiry is a jurisdictional one and not a merits
determination. Thus, itsad of dismissing [the plaintiff's] claims against [the ftiverse
defendant] with prejudice under Rule 12(b)(6), the District Court should havessksirthem for
lack of subject matter jurisdiction under Rule 12(b)(1)&pert v. Smith’s Food & Dru@trs.,

Inc., 356 F.3d 1242, 1249 (10th Cir. 2004) (“Once [the district court] determined that [the non
diverse defendants] were fraudulently joined, the district court had no jusdiotiresolve the
merits of the claims against them. In cases wheralistrict court has determined that it lacks
jurisdiction, dismissal of a claim must be without prejudice.”).
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representation of the cliehtStiles v. Ororatp457 S.E.2d 601, 602 (S.C. 1995). Althotigbcase
law is clear that an attorney may be held liable for civil conspiracy in some circwestéhere
is simply no suctevidence in this case.

Plaintiff aversthatthe subornation of perjury in Plaintiff'srét filed case on these issues
is evidence of a conspiracy in which attorney Lewis was a part; however, thihasuaiready
determined tht the proffered evidence was not sufficient to “suggest perjury byrbDaif], much
less subornation of perjury by defense counsBlgisner v. Zymogenetics, et,al/A No. 3:12
cv-00684CMC-PJG, 2014 WL 6686791 at *D(S.C.Nov. 25, 2014). Other thnaPlaintiff's
accusations of perjury, there is no evidence of a civil conspiracy to suppaimaagainst Lewis

or her firm (which is sued only because Lewis is its managing member).

Plaintiff citesFabian v. Lindsayn support of her argument that an attorney can be held

liable to a third party in the absence of an attomtient relationship, andlaimsthat the South

Carolina Supreme Court should determine whettiefacts in her case create exception to the

removal statutes. 765 S.E.2d 132 (S.C. 2014). Plaintiff argues that the Report did not pddress

Fabian, however, that was not necessary as it is easily distinguishable from the tasel.at
Fabiandiscusses liability for legal malpractice, which is wholly distinct from a catiaetion fo

civil conspiracy, such as the one alleged here. The noBeabian notedthat privity is required
for a legal malpractice action, but allowed a cause of action by a third partycieyedf an estate
planning documentld. at 492. The cousdpecified that its holding wdisnited to estate planning
documents and did nehcompassther types of legal documents or causes of act@mianhas

no bearing on the outcome of the removal or remand of this case.
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As the Magistrate Judge noted in tReport, Plaintiff's civil conspiracy claim cannc
survive against attorney Lewis and her firm, as attorneys are immune froltylialthey are

acting within the scope of representation of a cli&deArgoe v. Three Rivers Behavioral Ctr.

Psychiatic Solutions697 S.E.2d 551 (S.C. 201®ye v. Estate of Fp833 S.E.2d 505, 509 (S.C.

2006). This court has addressed a similar issue where allegations related to actartsytakn
diverseattorneydefendants in a previous lawsuBee Bertwell VAllstate Insurance CpC/A No.
0:07-3875€MC, 2008 WL 304735 (D.S.C. Jan. 31, 2008). In that case, this court dismiss
non-diverse, fraudulently joined defendants, who had been adversaries of the plaintiffinap
legal action but had takem mactions to further their own personal benefit outside the scope of
representationld. at 3. As the Repogxplains Lewis’ actionshereof interviewing a witness anc
obtaining his statement in support of motions made onbatadr client wereindoubtedlyvithin
her scope of representation, and thererarether allegations of actions in furtherance of
conspiracy and outsideer representationl'herefore, Plaintiff’'s claim for civil conspiradyas no
possibility that Plaintiff will be ald to establish a cause of action against Lewis and her

rendering Lewis and her firm fraudulently joined.

B. Scope of Inquiry

Plaintiff alsoarguesother procedural issues, such asdiaim that the Magistrate Judge’
Report and Recommendation excegthe scope of the limited inquiry for removal. Howev
jurisdiction is a threshold issue that must be determined in order for the casestlpRdaintiff's
objections later recognize this point, noting that “[tlhe [c]ourt has not detetnumisdicion

which is required prior to issuing Orders.” ECF No. 21 aiS.thiscase necessariipvolved
5
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diversity jurisdictionand allegations of fraudulent joinder, the determination of the capacity

scope of attorney Lewis’ relationship with Bristol Mge3quibb was required.

C. Wellpleaded Complaint Rule

Plaintiff avers that the Report conflicts with thell-pleaded complaint rule. As thaitle
regards federal question jurisdiction, not diversity jurisdictibis,not applicable in this case.

D. Diversity Jurisdiction

Plaintiff argues that the Report did not make an independent determination oftyli
jurisdiction for each claim and defendant. Defendants other than Lewis anthhardidiverse
from Plaintiff. If the nondiverse defendants are dismissed, the case can go forward in f
court under diversity jurisdiction. The Report made a finding thetausethe nondiverse
defendants (Lewis and Jackson Lewis) were fraudulently joined, theerstiip is disregarde
for jurisdictional purposes and diversity exists. This finding is sufficienuppat diversity

jurisdiction over the remaining parties.

Il. Conclusion

Having conducted a de novo review of the Report, Plaintiff's objections, and unde
motion and memoranda, the court adopts the recommendations of theotepothan the time
period for Plaintiff's response to Defendants’ motion to dismRkintif’'s motionto remand is
deniedand the nostiverse defendants (Lewis, Jackson Lewis, PC, and Jackson Lewijsatd.
dismissedwithout prejudice Plaintiff is to respond to Defendants’ motion to dismiss (ECF

8), filed September 9, 2015, within twertix days of the entry of this Order. This time peri
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preserves theemainingamount of timgorovided for responge the motion when it was originall
filed. Plaintiff's motion to stay (ECF No. 14) is moot. The court denies PRsnteéquest for a
heaing onthis issue as it iadequately considerexh the briefs.
IT IS SO ORDERED.
s/ Cameron McGowan Currie

CAMERON MCGOWAN CURRIE
Senior United States District Judge

Columbia, South Carolina
April 7, 2016
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