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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

Rhonda Meisner, Civil Action No. 3:15€v-3523-CMC
Plaintiff,
VS. Opinion and Order on
Defendants’ Motion to Dismissand
Zymogenetics, Inca wholly-owned subsidiy Motion to Amend Complaint

of Bristol Myers Squibb, IncZymogenetics
LLC, a wholly owned subsidiary o
Zymogenetics, In¢Bristol Myers Squibb, Inc.|
Tracey Caldarazzo; Jeff Fortino; John Does and
Jane Does-10 \Whose name is unknown or as
yet discovere))

Defendars.

Through this action, Plaintiff Rhonda Meisr{#?laintiff”) seeks recovery from hdéormer
employers, Zymogenetics, Inc. and Zymogenetics, 1;Lt8eir parent company Bristol Myers
Squibb, Inc.("BMS”); two former employees of Zymogenetics, Tracey Caldarazzo and Jeff
Fortino; and John and Jane Does( (collectively “Defendarg”). ECF No. 1, Attachment 1. She
alleges breach of contract against Zymogesetortious interference wittontract againstracey
Caldarazzo, negligent retention @ aldarazzo (presumably by Zymogeneti¢siand civil
conspiracy against Jeff Fortino and Bristol Myers Scfiifithe matter s before the court on
Defendarg’ Motion to Dismiss Plaintiff's Complaint pursuant to Fedd&ale of CivilProcedure

12(b)(6). ECF No. 8.

! The court will refer to Zymogenetics, Inc. and Zymogenetics, LLZgmbgenetics.”

2 Formerly included in the civil conspiracy claim were Defendants Jacksors,Lel®; Jackson
Lewis, PC; and Stephanie Lewis, who were previously dismissed as fralydjde®d. ECF No.
22.
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In accordance with 28 U.S.C. 8 636(b) and Local Civil Rule 73.02 (B)(2)(e), (g), D.
this matter was referred to United States Magistrate Judge Paige J. (Bogsetrial proceedings
and a Report and Recommendation (“Report”). On June 2, 2016, the Magistrate Judge
Report recommending that Defendamhotion to dismiss be grantedCF No. 34 Specifically,
the Magistrate Judge recommended granting dismissad on the doctrine ofs judicataand

in the alternative, based on the statute of limitatfoitie Magistrate Judge advised the parties

the procedures and requirements for filing objections to the Report and the seriseguences

if they failed to do so. Plaintiff filed objections on June 20, 2016. ECF No. 37. Defendant
a reply onJuy 6, 2016. ECF No. 39. Plaintiff was granted permission to file a sur reply, an
so on July 28, 206 ECF No. 48.

While the Motion to Dismiss was pending, but after the Magistrate Judge issuedpuat,

Plaintiff filed a Motion to Amend her Complaint. ECF No. 50. Defendants filed a respor

opposition on August 29, 2016. ECF No. 51. Plaintiff filed her reply on September 9, 2016.
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3 Defendants John Does and Jane Do are dismissed without prejudice for failure to stat
claim. While they are named as agents of Jackson Lewis in the civil consgaany Jackson
Lewis has been dismissed from this caseanamed Defendants are also mentioned in the brg
of contractand tortious interference wittontract claims as unknown employees at Zymogene
however, the Complaint does not identify any actions undertaken by John or Jane Does.
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4 Plaintiff's deadine for filing her sur reply was July 26, 2016 (fourteen days after entry of the

order allowing the sur reply, which was on July 12, 2016). ECF No. 42. However, in an abu
of caution, this court has considered the sur reply when reviewing thistRepor
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No. 52. As the motion to amend is necessarily intertwined with the motion to dismssyilbot

be addressed in this Ordfer.
l. Motion to Dismiss

a. Standard

The Magistrate Judge makes only a recommendation to this court. The recotionenda

has no presumptive weight, and the responsibility to make a final determinat@insenith the
court. Mathews v. Weber23 U.S. 261 (1976). The court is charged with making aovo
determination of those portions of the Report to which specific objection is made, amairth
may accept, reject, or modify, in whole or in p#rg recommendation of the Magistrate Judge
recommit the matter to the Magistrate Judge with instructions. 28 U.S.C. 8§ 636{[H&LTourt
reviews only for clear error in the absence of an objecti&ae Diamond v. Colonial Life &
Accident Ins. C9416 F.3d 310, 315 (4th Cir. 2005) (stating that “in the absence of a timely
objection, a district court need not conduckeanovareview, but instead must ‘only satisfy itse
that there is no clear error on the face of the record in order tptabeerecommendation.”
(quoting Fed. R. Civ. P. 72 advisory committee’s note).

b. Discussion

5> As the Report had been issued on the Motion to Dismiss, the reference to thedagudge
had been withdrawn by the time the Motion to Amend Complaint was filed.
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Plaintiff presentseveralobjections to the Report, essentially arguing that the Magistrate
Judge’s findings regarding her claims wesgoneousand that all claims should survive

Defendants’ motion to dismissThe objections are discussed below in turn.

i. Background
Plaintiff first argues that several facts are inconsistent with the prelimadion. She

alleges that Defendants are conflating her current slander claim with tHeoonéhe first suit,

which in fact are two different instances of slandih differentlegalclaims based on the second

slander. Plaintiff argues the claims relatinghite seconglander could not have been brought|in
the first suit because she was not aware of it until a deposit®Blaimntiff’'s prior lawsuit in this
court, C/A No. 3:1200684CMC (“Meisner I). Therefore, Plaintiff argueses judicatadoes not

applybecause she did not learn the facts that form the basis of the new claims uritikeatitae

for amendment of her complaintifeisner Ihad expired.

It is well established thags judicataapplies not only to causes of action of which Plaintiff
wasaware, but alsto all which arose out of the same transaction as the first slatnett v.
Billman, 800 F.2d 1308, 1313 (4th Cir. 1986) (“For purposes of res judicata, it is not necesgsary to

ask if the plaintiff knew of his present claim at the time of the former judgmentt, i®ithe

® Plaintiff filed a motion to amend her complaintNteisner Ito include a seconcause of action

for slander against Caldarazzo, which is the subject of the breach of colatiradincthe instant

suit. However, this motion to amend was denied as futile based on the statuteatibhshitor

such a claim.Plaintiff failed to file amotion for leave to ament add the claims in the instant

suitin Meisner Iwhen she did learn the facts that form the bases of the new claims. She did,

however, raise the issues in her opposition to Defendants’ Motion for Summary Judgment
4




existence of the present claim, not party awareness of it, that control$.’Is therefore
unpersuasivéhat at the timeMeisrer | was filed,Plaintiff was unaware of the second alleged
slander she assigns to Ms. Gazzo. he facts and any associated clagnssted at the time of
the first suit andPlaintiff learned of the second alleged slander during the pendeMsgisrder |
Further, Plaintiff raised the facts and issues underlying the instantsclai her opposition tg
Defendants’ motion for summary judgmentMieisner | Just because the court did not consider
these legalclaims in the first suit does not mean that Plaintiff may bring them now. Plaintiff's
objections regarding when she became aware of certain claims and her “apptotlitigate”

themareunavailing.

ii. Federal Pleading Standard

Plaintiff's next objection centersnahe federal pleading standasd set fah in Ashcroft

v. Igbal 556 U.S. 662 (2009), argkll Atl. Corp. v. Twomb|ys50 U.S. 544 (2007@s she seeks

\*2)

to amend the complaint to meet these standards. However, the Magistrate Judge didi@ot de
the motion to dismiss on the basis that the Comipthd not meet the federal pleading standards;

in fact, the Magistrate Judge specifically noted thed se complaints were to bdéberally
construed. Te Magistrate Judge determined that Plaintiff's claims were barred dres to

judicata, not becausefa failure to meet federal pleading standards.

iii. Res Judicata

" See furthediscussion of the Complaint and Motion to Amend on page 11, infra.
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Plaintiff argues thates judicatadoes not apply to her claims, initially arguing that her f

case was dismissed on procedural grounds, sadbatidicatawould not apply, and that South

Carolina law, instead of federal laghould applyecausder case was initially filed in state cou
This court disagrees with both assertions for the reasons stated below and inisthetdagdge

Report.

As an initial matter, this court has detened, consistent with the Magistrate Judg
Report, that federaks judicatdaw applies to th&leisnersuits. While statees judicatdaw may
apply when the first action is adjudicated in federal court based on diversitygtioisdseeQ
Int'l Courier Inc. v. Smoakd41 F.3d 214, 218 (4th Cir. 2006)he first suitherewas filed in

federal courbased oriederal question jurisdiction (for Plaintiff’'s federal discrimination claim

Taylor v. Sturgell553 U.S. 880, 891 (2008) (“For judgmemtdederalquestion cases. . . federal

courts participate in developing ‘uniform federal rule[s]’ of res judicata. . . .").

In federal courtsfor res judicatato apply there must bél) a final judgment on the merits

in a pior suit; 2) an identit of the cause of action in both the earlier and later suit; and 3
identity of parties or thejprivies in the two suits.’Pueschel v. United State®69 F.3d 345, 354

55 (4th Cir. 2004).

Plaintiff argues thahe first prong does not apply becatisben the first case is dismissed

based on procedural grounds, then the party is barred from assertingaodateppel or res
judicata.” ECF No. 37 at 6, citinealy v. Dodge347 S.E.2d 504 (S.C. 1986). However, 1
only does that case espouse South IBeraonstead of federal law, it is inapplicable becay

Mesiner I'ssummary judgment order was a fimgposition on the meritsSee Shoup v. Bell &
6
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Howell Co, 872 F.2d 1178 (4th Cir. 1989) (“For purposesasf judicata a summary judgment

has alway®een considered a final disposition on the merits.”).

There do not appear to be specific objections regarding the second prong, that gf (dentit

of the causes of actiplther than those discussed above in the Background section. The
notes that thiprong does not require that the claims in the current suit actually be thestrme
first suit, only that the claims arise out of the same fa8ee Harnett800 F.2d 1308, 1314 (“Thg
appropriate inquiry is whether the new claim arises out of thes deamsaction or series ¢

transactions as the claim resolved by the prior judgment. . . . Res judicata @é¢ohuliegation

D

—

court

a

by the plaintiff ina subsequent action of claimsith respect to all or any part of the transaction,

or series of connectedanhsactions, out of which the first aré8g.Pueschel369 F.3d at 3556

(“[T]he doctrine ofres judicatanot only bars claims that were actually litigated in a pt
proceeding, but also claims that could have been litigated.”). As discussed alaovif |
argued lack of knowledge about the current clgmmar to the amendment deadlineNteisner |
does not bar the imposition s judicata Pueschel369 F.3d at 3556 (citingMeekinsy. United
Transp. Union946 F.2d 1054, 1057 (4th Cir. 1991)

Plaintiff also objects regarding the third prong to the determination of parttyprECF

No. 37 at 9. In support of her argument, Plaintiff cites South Carolina lagofdract privity,

arguing that a party who is not a party to the contract lackisy to enforce or breach the contract.

However, this argument is misplaced. Privity in ttes judicatacontext depends on the

relationship between the partigsthe first and second lawsuits, and is differieam privity of

contract. For res judcata, privity “is merely a word used to say that the relationship between
7
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who is a party on the record and another is close enough to include thatwvibtirerthe res
judicata” Nash County Bd. of Educ. v. Biltmore C&40 F.2d 484, 494 (4th Cir981). For a
non-party from the first litigation to be in privity with parties from the former litigatioe, nlew
party must be “so identified in interest with a gdd former litigation that he represents precist
the same legal right in respect to the subject matter involviet.at 493;Martin v. American
Bancorporation Retirement Plad07 F.3d 643, 651 (4th Cir. 2005).

Next, Plaintiff argues that the Magis&aludge “did not do an analysis of each claim
instead issued a blanket acceptance of privity which the plaintiff objects to."NEGF at 1112.
However as discussed below, this court finds the Magistrate Judge’s explanation of patsty
to be sufficient.

As the Magistrate Judge explained in the Repoitp is not necessary fa@ymogenetics
or Tracey Caldazarro, as they &iah defendants iMeisner land in the current suit. Therefor
the identity of the parties, asquired forres judicatato apply is satisfiedor those Defendants
The two remaining “new” Defendan{sot named irMeisner ), BMS and Jeff Fortino, are bot
in privity with ZymogeneticsBoth Zymogenetics entitiese whollyowned subsidiaries of BMS
SeeCompl. atf 6. A relationship between a parent company and a wiwalliged subsidiary ig
sufficiently close to justify the application oés judicata Saudi v. Ship Switzerlan®.A., 93 F.
App’x 516, 520 (4th Cir. 2004)\Vhitehead v. Viacon233 F.Supp.2d 715,21 (D.Md. 2002)
aff'd sub nom Whitehead v. Viacom, Inc63 F.App’x 175 (4th Cir. 2003).Further, BMS’s
interests are aligned with Zymogenetics, as evidenced by BMS’s hiringckéah Lewis to

represent Zymogeneticseisner | a suit in which BMS was not a defendaeeCompl. 1 105
8
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(“Bristol Myers Squibb Company, Inc. hired Jackson Lewis. . . to represent thetigatidn
resulting from the termination of Rhonbf&eisner”)

Similarly, employees antbrmer employees of aentity are in privity with that entity for
res judicatapurposesSee Kayzakian v. BucB65 F.2d 1258 (Table)988 WL 138438at *2 (4th
Cir. 1988) (holding that privity exists where new defendants were “employeegyrkers, or
administrators” of theame entity as the defendants in the prior actida)colm v. Bd. of Educ
of the Honeyoye Falkima Central Sch. Dist506 F. App’x 65, 68 (2d. Cir. 2012) (finding privit
for “current or former agents or employees” of the entity in the first sD&fendant Fortino was
an employee of Zymogenetics during the time Plaintiff was employeddhdre&shen the action
giving rise tothis suit took placé SeeCompl. at 101 (“Jeff Fortino was the former manage
Rhonda Meisner during her tenure at Zymogfics.”) Defendant Fortino’s interests in this st
are necessarily aligned with Zymogenetics’ interasta defendant in the previous suit, as.w
Finally, Plaintiff herself agrees that Fortino is in privity with Zymogerset8eeECF No. 37, at
12 (“[1]t is an obvious fact that Mr. Fortino and Zymogenetics, Inc. are in pnvitty each other
in the civil conspiracy claim....”). Therefore, all parties tihe current suit are the same as of
privity with the defendants iMeisner |

All three prongs required faes judicatato apply are met in this case. Accordingls

judicataworks to bar the current lawsuit.

8 Although Plaintiff argues that Defendant Fortindeclaration was written at a time when he W
not an employee, he was an employee when the employment actions that algettteo$ both
suits occurred.
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iv. Statute of Limitations/Alternative grounds for dismissal

The Magistrate Judge found that, in the alternative, the claims should be disass
outside the statute of limitations. In respondajrfiiff argues that her breach of contractd

tortious interference withontract claims are not outside the statute of limitations because s

not discover the breach until depositions were takéneisner lin 2013. However, Plaintiff was

clearly aware of the alleged “slanderous report,” upon which she bases har énelatotious
interference claimat the time of the first suibecause she alleges that the report “was usedsig
Ms. Meisner inher employment relationship with Zymogenetics and was$ @f the reason tc

terminateMs. Meisner’'s employment.” Compl. at § 68.

As Plaintiff's employment with Zymogenetics was terminated in August of P0athpl.
at 1 10), any claimsegarding her employment or termination occuroedor before that date
Therefore, any breach of contratrtious interference with that contraor negligent retentior
necessarily would have had to occur no later than August 2010. Plaintiff dile isoit until July
of 2015, well past the three year statute of limitations for breach of contratoraraaims,
including tortious interferenceith contract SeeS.C. Code Ann. 88 15-3-530(1), (5).

Plaintiff also argues that her negligent retention claim is neepnated bythe Workers’
Compensation Act because it is an intentional tort and therefore an exception ¢t thi@wever,
thenegligentretention of an employee is clearly notiatentional tort excepted from the Actn
her sur reply, Plaintiff argues that “the company is vicariously liak¢Galdarazzo’s] actions.’
ECF No. 48, at 10. Hosver, Plaintiff alleges negligent retention, not vicarious liability, on be

of Zymogeneticsegarding Candarazzd-urther, it is well established that the Act provides
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exclusiveremedy for a employee who brings a claim aggligence in hiring, retentiorgr

supervision of a cemployee. See Sabb v. S.C. State Unb67 S.E.2d 231, 234 (S.C. 20042

Addison v. CMH Homes, In&7 F.Supp.3d 404, 429 (D.S.C. 201A5 the statute of limitations

for the Worker's Compensation Act is two years (S.C. Code. Ann-B4W), this claim was
filed outside the statute of limitatiofs.
Therefore, Ruintiff's claims are also subject to dismissal on statute of limitagposnds.
[I.  Motion to Amend

Plaintiff requests permission to amend her Complaint to meet the heightenedgl

);

D

eadin

standards for federal court. ECF No. F8ederal Rule of Civil Procedure 15(a)(2) states that “a

party may amend its pleading only with the opposing party’s written consent or the [Eawe.

The court should freely give leave when justice requires.” However, it iseatablished tha

[

leave to amend may be denied “when the amendment would be prejudicial to the oppoging part

there has been bad faith on the part of the moving party, or the amendment would have bee
Laber v. Harvey438 F.3d 404, 426 (4th Cir. 2006ge also Eqal Rights Center v. Niles Bolto
Associates602 F.3d 597, 603 (4th Cir. 2010) (“[A] district court has discretion to deny a m
to amend a complaint, so long as it does not outright refuse to grant the leave wighosiifgmg

reason.” (citation oitted)).

° Assumingarguendahat Plaintiff's negligent retention claim was not preempted by the Work
Conpensation act, it would still be filed outside the three year statute of limitationstfor $C.
Code Ann. 88 15-3-530 (5).
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Plaintiffs proposed Amended Complaint contains further factual allegatioamsag

Defendants and one additional legal claim, breach of contract accompanied byuéefraact.

ECF No. 501. Plaintiff argues that this amendment is necessary because of the remogthfeom

to federal court, where her complaint must pass heightened pleading standandsé¢casnotion
to dismiss. However, as noted above, the Magistrate Judge’s Report, and this

determination, of the Motion to Dismisgere not based on any problems with the form
sufficiency of the pleading itself. In fact, the Magistrate Judge fspEty explained that
Plaintiff's pro seComplaint was liberally construed, and decided the motion on a matter o
not facts (or lak thereof).

Plaintiff’'s proposed amendments to her Complaint are futile. As explained ahsoues
regardingPlaintiff's employment and actions that occurred during the employment relatio

are barred byes judicataand/or by the statute of limitaths. Plaintiff's addition of facts an

court’s

or

f law,

nship

o)

another cause of action serve to strengthen, not weaken, those conclusions, asthéey fur

demonstrate that the claims in this complaint arise out of the same facts as ithesen and
therefore thates judicda applies See Jones v. HSBC Bank USA, N444 F. App’x 640 (4th
Cir. 2011) (upholding district court’s denial of leave to amend wiesnjudicataapplied and

therefore amendment would be fujl®aul v. SC. Dep't of Transp.No. CA 3:121036-CMC-

PJG, 2013 WL 1182591, at *2 (D.S.C. Mar. 21, 20@d@nying leave to amend as futile because

the plaintiff's claims were barred bbgs judicataand/or the statute of limitation®arnett v. Bank

of Am., N.A. No. CIV.A. RDB-120422, 2012 WL 3775763, at *4 (D. Md. Aug. 29, 2012)

(“Because this Court concluded that Plaintiff's claims are barred under theedofies judicata,
12




amendment of those same claims does not alter the 2008 Action's preclusivardfdot, motion
for leave to amendill be denied”). Despite Plaintiff's argumenDefendant did not acquiesce
in the filing of the current suit, as Plaintiff suggests, merelydmoving the case. The ca
Plaintiff cites in support of this propositioBeazer East, Inc. v. United States Nadvg. $%-1736,
1997 WL 173225 (4th Cir. Apr. 11, 1997), is inapposite, as it discusses two claims filed
same time frame (the second having been filed while the first was pen&@uagh is not the cas
here.

In addition, Plaintiff's motion to amend is aldenied due to undue delay that is prejudig
to DefendantsPlaintiff did not file her motion to amend until August 11, 26&er two months
after the Magistrate Judge issued her Report recommending that Defendarp&nditg Motion
to Dismiss be ganted, and over four months after this court denied Plaintiff's motion to ren
therebyofficially exercising jurisdiction over Plaintiff's claim$laintiff contendghe court “only
recently ruled that it had subject matter jurisdiction and most critically that the statefiled
complaint would be evaluated under the federal pleading standards as outlilgaliand
Twombly” ECF No. 52, at 6. However, the ruling on jurisdiction was over four months pri
Plaintiff's filing of her motion toamend, and as noted previously, the federal pleading stan
are not the reason for the dismissal hdpéaintiff noted that she would file a motion to ame
with her objection to the Magistrate Judge’s Reffded on June 20, 2016); however, she i
do so untilnearly eightweeks later. She offers no explanation for her delay in filing.

While delay alone may not be a sufficient reason to deny leave to amend, in thtbese

delay is accompanied by prejudieDefendants.SeeNat’| Bank of Wash. v. Pearsp863 F.2d
13
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322, 328 (4th Cir. 1988) \(When accompanied by bad faith on the part of the movant, futilit
the proposed amendment, or prejudice to themowant, however, undue delay is an appropr
ground for a district court's denidlleave to amendt).. Defendants have fully briefed their motig
to dismiss, as well as several other motions brought by Plaintiff, prior to this motaonetag
whichis based on facts known to Plaintiff at the time of the removal.
To allow the Plaintiff to amend its Complaint at this stage of the proceedings, after
the Magistrate Judge has issued a formal recommendation regarding theidisposit
of a dispositive motion, would not only prejudice the Defendants, who have
expended the time and expensefudly briefing a motion to dismiss; ivould

encourage dilatory practices on the part of plaintiffs in delaying motionsdwe |
to amend until after they have the benefit of a Magistrate Judge's opinion.

Allison Outdoor Advert., LP v. Town of CantonCl\No. 1:11CV58, 2012 WL 4061510, at *1
(W.D.N.C. Sept. 14, 2012%ee also Googerdy v. N.C. Agr. and Tech. State 286 F. Supp.

2d 618, 623 (M.D.N.C. 2005).

Therefore, due to futility as well as delay accompanied by prejudice to DatenBé&intif's

motion to amend is denied.

II. Conclusion
Based on ae novoreview of the record, the complaint, the motions and responses
applicable lawtheReport and Recommendation of the Magistrate Judge, and the objectio

court finds that the Report and Recommendation of the Magistrate Judge has ccoredtigied
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thatPlaintiff's claims are barred bgs judicataor, in the alternative, by the stige of limitations:®
The Report and Recommendation, therefore, is adopted and incorporated Il@nceef
Defendantsmotion to dismiss igranted.!* Plaintiff's motion toamendis denied Plaintiff's
claims aredismissed with prejudiceas to Defendants Zymogenetics, Inc., Zymogenetics, L
Bristol Myers Squibb, Tracey Caldarazzo, and Jeff Fortinoyatisbut prejudice as to John anc
Jane Does
IT IS SO ORDERED.
s/ Cameron McGowan Currie

CAMERON MCGOWAN CURRIE
Senior United States District Judge

Columbia, South Carolina
September 15, 2016

101n the motion to dismisand their opposition to Plaintiff's motion to ameimkfendants reques
sanctions against Plaintiibr filing claims barred byes judicatain bad faith. The Report did ng
address this issue. In any case, the court declines to impose sanctions oh&|tirgifime.
1 While dismissal under Federal Rule of Civil Procedure 12(b)(6) may be without peefodi
some cases, the grounds for dismissal hesg judicataand statute of limitations) necessita
dismissal with prejudice.
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