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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

Jodi A. Whitehead
Civil Action No.: 3:15-cv-04200JMC

Plaintiff,
V. ORDER AND OPINION

The Travelers Indemnity Company of
America, Plaintiff's UIM Insurance,

NN O e

Defendan
)

Plaintiff Jodi A. Whitehead (“Plaintiff’)filed this action alleging claims fdsreach of
contract bad faith and negligent misrepresentation, and other cfamgginstDefendant The
Travelers Indemnity Company 8imerica (“Defendant arising from Defendant'sefusalto pay
benefits under an underinsured motorist policy (“UIMBCF No. 11 at 7-17.) This matter is
before the court on Defendant’s Motion for Summary Judgrfie@E No. 14). fer the reasons

that follow, the courtGRANTS IN PART and DENIES IN PART Defendant’s Motion for

1 When Defendant removed the action to this court, it filed a copy of thelaiotmplaintiff filed
in state court. That complaint contained four claims: (1) breach of contract; (&jthedif refusal
to pay UIM benefits; (3) bad faith in handling of théiM claim; and (4) negligent
misrepresentation. (ECF No-11at 69.) The Defendant noted that pagesli0of the complaint,
which presumably listed more claims, appeared to be missing. (ECE d®2) Subsequently,
Plaintiff filed an amended complaint in state court #pgiears to contathe missing pages, which
include claims for fraudulent misrepresentation and violation of the Southr@admfair Trade
Practices ActS.C. Code Ann. § 39-5-10, et seq. (2018geECF No. 26-1.)

2 Defense counsel has asserted that the correct name of the defendant in this ThatfBragelers
Indemnity Company of Americas¢e, e.g.ECF No. 1 at 1), and Plaintiff has not disagreed.
Although the court retains that caption used in Plaintiffs complaint, the cdersr® The
Travelers Indemnity Company of America as the Defendant.
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Summary JudgmerfECF No. 14) andDISMISSES all claims in Plaintiff's Complaint (ECF No.
1-1 at #17), save PlaintiffSouth Carolina Unfair Trade Practices Act (“SCUTP&gim.
|.RELEVANT FACTUAL AND PROCEDURAL BACKGROUND

The material facts are not in dispu@n October 15, 2012, Plaintiff, while driving her
truck, was involved in a collision with a tractiailer operated by Rodney Jermain Dove
Plaintiff's truck was damaged, and Plaintiff incurred injuries, requiringicaé treatment and
rehabilitation, and missed work between October203,2, and December 5, 2012, causing her
lost wages.

Dove was insured by State Farm Insurance Companies (“State Farm”). Ory I2uar
2014, State Farm and Plaintiff entered a Covenant not to Execute (the “Covenant”). ThanCove
specified that Plaintiffetained “the right to bring suit against . . . Dove and prosecute [the suit] to
final judgment’ (ECF No. 235 at 3.) However, the Covenastatedha, in exchange for $25,000,
Plaintiff agreed to “not enforce against . . . Dove . . . any judgment” obtained thaouagttion
based on the October 25, 2012, collisidah.) (t further specified “that . . . Dove desiany liability
to [Plaintiff, Jthat this agreement and payment is not intended as, nor should be construed as, an
admission ofiability,” and that the “Covenant is not a release, nor shall it be construed as a release
...."(Id. at4-5.) The Covenant contemplates that Plaintiff would be able to @aglavailable
UIM berefits in litigation. Seeid.)

At the time of the collision, Plaintifiad two automobile insurance policies with Defendant
that carried UIM coverage of $25,000. In July 20R4gintiff submitted lettes to Defendant,
demanding payment of benefits under the UIM coverage. After settlementatiegstifailed,

Defendant refuseBlaintiff's demands.



On August 27, 2015, Plaintiff commenced the instant action in state court bydiling
complaintagainst Defendardnd a summons.The complaint ontains claims for (1) breach of
contractfor failure to pay the UIM benefits; (2) badith for refusal to pay the UIM benefits; (3)
bad faith for failure tohandle Plaintiffs claim for UIM benefits; and (4) negligent
misrepresentation in Defendant’s advertisements regardingaiidling of insurance claima.
laterfiled amended complaint suggests additional claims of (5) fraudulent misnejatese and
(6) violation of SCUTPA were also contained in the compl&ee supranote 1.

On December 21, 2015, Defendant filed the instant Motion for Summary Judgment. In the
motion, Defendant argues that the undisputed evidence shows that Plaintiff failedgoty witim
S.C. Code Ann. § 387-160 (2015), which, in relevant part, reads: “No action may be brought
under the underinsured motorist provision unless copies of the pleadings in thesdatiiaheng
liability are served in the manner provided by law upon the insurer writing the nsuled
motorist provision.” S.C. Code Ann. §-39-16Q0 Defendant contends that, because Plaintiff never
commenced an action against Dove to establish his liability and thenefeer served pleadings
of the action, she is barred from recovering under South Carolina’s UIM provisonsover,
Defendant asserts that, because the staftitmitations period for Plaintiff's UIMrelated claims
has expired, Plaintiff is unable to cure the deficiency, and summary judgregyropriate.

On January 27, 2016, Plaintiff claims that she filed a complaint against Dove and a
summonsn state court and that these pleadings were served on Defendant. The complaint agains
Dove is, in fact, an amended complaint that amends the complaint filed in the statedongs
that were removed to this adu(CompareECF No. 11, with ECF No. 261.) Although the
summons issued to Dove names him as a defendant in the caption, the amended comagplaint do

not name Dove as @&f&ndant, does not refer to him as a liable party in any of the numbered causes



of acion, does not allege that Plaintiff incurred damages as a result of Dove’s conduct, and doe
not seek any religfom Dove. (ECF No. 26-1.)
[I.LEGAL STANDARDSAND ANALYSIS

Summary judgment is appropriate when the pleadings, depositions, answers to
interrogatories, and admissions on file, together with affidavits, if any, show tthere“is no
genuine dispute as to any material fact and the movant is entitled to judgment as afri@attér
Fed. R. Civ. P. 56(a). “[l]n ruling on a motion for summary judgment, ‘the evidence of the
nonmovant is to be believed, and all justifiable inferences are to be drglear]ifavor.” Tolan
v.Cotton __ U.S. __ , 134 S. Ct. 1861, 1863 (2014) (per curiam) (brackets omitted) (quoting
Anderson v. Liberty Lobby, Inet77 U.S. 242, 255 (1986)).

The party seeking summary judgment shoulders the initial burden of demonstrating to the
district court that there is no genuine issue of material $a&et.Celotex Corp. v. Catretf77 U.S.
317, 323 (1986). Once the movant has made this threshold demonstration,-thevinan party,
to survive the motion for summary judgment, may not rest on the allegations avetred in
pleadings. Rather, the nanoving party must demonstrate that specific, material facts exist which
give riseto a genuine issu&ee idat 324. Under this standard, the existence of a mere scintilla of
evidence in support of the plaintiff's position is insufficient to withstand the soyrjoggment
motion.See Liberty Lobby, Ing177 U.S. at 252. A dispute is genuiriethe evidence is such that
a reasonable jury could return a verdict for the nonmoving party,” taalia materialif it “might
affect the outcome of the suit under the governing léav.at 248.
A. Claimsfor breach of contract and bad faith for refusal to pay UIM benefits

Thefacts of the instant case are almost identical to the fastéliilmms v. Selective Ins.

Co. of the Se466 S.E.2d 402 (S.C. 1994).that case,



Williams was injured in an auto accident. She settled wighatitiault
driver’s liability insurance carrier for $25,000, the limit available under that
policy. In return, she agreed not to execute any judgment obtained against the
at-fault driver personally. After the settlement, Williams did not bring an action
against thet-fault driver but filed a claim for underinsured motorist benefits
under her policy with Insurer claiming her medical bills exceeded $25,000.
When Insurer refused to pay, Williams commenced this afiiwrbreach of
contract and bad faith refusal to pay underinsured motorist benefits].

Insurer moved for summary judgment on the ground Williams failed to
pursue an action against thefatlt driver to establish liability and damages.
Further, since the statute of limitations to commence an action atjeerest
fault driver had expired, no such action could ever be broughhander was
entitled to judgment as a matter of law.

466 S.E.2d at 5334 (parentheses omitted). In its brief analysis, the South Carolina Supreme Court
affirmed the grant cdummary judgment to the defendant insurer:

Under [8 3877-160], summary judgment was properly granted Insurer
because Williams failed to comply with the requirement that she serve on
Insurer copies of pleadings in an action against tieudtt driver. Futher, an
action against the dault driver can never be brought since the statute of
limitations has run on that cause of action. Since-§B3860 bars an action
for underinsured benefits absent compliance with the requirement that
pleadings in the actio establishing liability be served on the underinsured
carrier, Williams cannot maintain her action against Insurer.

.. .[T]he intent of 8 3&7-160 is to protect an insurance carsaight
to contest its liability for underinsured benefits. An meslmust therefore
preservethe right of action against an-fault driver so long as the
underinsured carrier has not agreed to the amount and payment of underinsured
motorist benefits. In the event the insured choosestite with the afault
party’s liability carrier, the underinsured carrier has the option to assume
control of the defense of the action as provided in §3B86Q In this case,
Williams’s failure to pursue an action against théaatt driver resulted in a
total waiver of Insurés night to defend. The purpose of 838-160 is to avoid
such a result.

Id. at 534-35.
As in Williams, Plaintiff here agreedotto execute any judgment against the putaditve
fault driver, Dove, in exchange for a payment from the putatifaudtt driver’s insurer, State

Farm. As inWilliams Plaintiff did not commence an action against Dove but, insteadfiézth



of-contract and bafthith refusalto-pay UIM benefitsclaims against her insurer. And as in
Williams, the statute of limitations for commencing an action against Dove expired &amth
summary judgment was sougBeeS.C. Code Ann. 8§ 13-530(1) (2005) (setting a thrgear
limitations period). AsVilliams explained, Plaintiff was required to preseher right of action
against Dove by commencing suit against him enserve the pleadings on Defendant before
commencing a suit against Defendantiforach and bad faith based on Defendant’s refusal to pay
UIM benefits.SeeWilliams, 466 S.E.2d at 534-3Sge alsdEx parte Allstate Ins. Cp528 S.E.2d

679, 680 (S.C. Ct. App. 2000)THhe requirement of service @ 38-77-160]is absolut€); Louden

v. Moragne 486 S.E.2d 525, 527 (S.C. Ct. App. 1997) (“[T]he insured must preserve the right of
action against an dault driver so long as the underinsured carrier has not agreed to the amount
and payment of underinsured benefjtsBecause Plaintiff failed to commence an action against
Dove before the limitations period for doing so expired, she t¢cameet the§ 3877-160
requirement, and summary judgment for Defendant on the breach and bad faith slaims i
appropriate.

Plaintiff's attempts to distinguish the instant case fiiiams are unpersuasive. First,
Plaintiff appears to argue that 8-38-160’s service requirement applies only when a plaintiff is
seeking compensation from the other driver's insurer, not from the plaintiffs ownems
Williams contradicts this argument, atite court rejects it.

Second, Plaintiff contends that she sufficiently preserved her claims agaugsbBcause
she obtained payment from Dove’s insurer under the Covenant, or, as she filiiteifatt, that
the atfault motorist and the insurancarder tendered for liability establishes thdatlt liability.”

(ECF No. 23 at 10.) The court rejects this argument because it reflect®arehanderstanding

of the effect of a covenant not to execlg.itself, acovenant not to execuig not sdficient to



satisfy § 3877-160’s requirement that a plaintiff preserve her right of action against thévputat
at-fault driver See Williams 446 S.E.2d at 5334 (concluding that “summary judgment was
properly granted” even though plaintiéttledwith the atfault driver’s liability insurance carrier
... [and] [i]n return, . . . agreed not to execute any judgment obtained againstathé dtiver
personally’) “A covenant not to execute is treated differently than a settlement agreemeimt whi
is a releasé Cobb v. Benjamind82 S.E.2d 589, 591 (S.C. Ct. App. 1997) (cithakerman v.
Travelers Indem. Cp456 S.E.2d 408 (S.C. Ct. App. 1993)fherean agreement reserves a
party’s right to obtain a judgmemtgainst a putative dault driver, prevents that party from
executing any such judgment, and contemplates that the party may recoweradalyle UIM
benefits, the agreement is a covenant not to exesateld. Ackerman456 S.E.2d at 413. Here,
the Covenant states it is not a releasservesdlaintiff’s right to obtain a judgment against Dove,
preventsPlaintiff from executing any such judgment against Dove, antéogriateghat Plaintiff
is able to seek any available UIM béitee Accordingly the Covenant is a covenant not teaese
and, alone, is not sufficient to satisfy the § 38-77+Hd{uirement

Third, Plaintiff argues that her January 27, 2016 filing and service of the amended
complaint and summons satisfies #e877-160 requirement. The court disagreB&intiff
attemped to commence an action against Dove by filing an amended complaint in staendour
issuing a summons in the same action that was removed to this courtodieconcludes,
however, that themendeadomplaint and summons are ineffectisecommence aaction against
Dove because Plaintiff failed to amend the complaint in this court. The federaVakstatute
states that, once removal has been perfected, “the State court shall procedtenarilegss and
until the case is remanded.” 28 U.S.C. § 1446(d). The Fourth Circuit has interpreted thagéang

to mean that a state court “losesjatisdiction to proceed immediately upon tiperfection of



removal]. . . . [Ahy proceedings in the state court affemoval]and prior to a federaemand
order are absolutely void . . . South Carolina v. Moore447 F.2d 1067, 1073 (4th Cir. 1971).
Under this interpretation, the state court has no authority to entertain a nmtamenda
complaint in a case that has been removed to the fedend] aod an attempt to amend the
pleadings in state court is whollyeffectual.See Mid S. Carbon Corp. v. TriCamp Capital, L.LC
622 F. App’x 223, 225 (4th Cir. 2015) (“[O]nce [defendarthoved[plaintiff]'s case to federal
court, [plaintiff] lost the ability to cure the defect in its pleading becausesttite court lost
jurisdiction over the case;"Holmes v. AC & S, Inc388 F. Supp. 2d 663, 667 (E.D. Va. 2004)
(“[B]ecause removal to federal court suspends any subsequent state @oegtprgs, thplaintiff
could not even have acted to perfect an appeal in the state sysiéms) Plaintiff's attempt to
commence an action against Dove by filing a motion to amend her aheadyed complaint is
without any effect, and the amended complaint andnsoms are treated as if they were never
filed. Accordingly, Plaintiff is in the exact same position as the plaint¥¥iliams who did not
commence an action at all against the putativfawdt driver. ThusPlaintiff's belated attempt to
amend her complaint does not distinguishdieumstancefrom those inwilliams3

In sum, Plaintiff's claims of breach of contract and bad faith based on Defen@énsal r
to pay UIM benefits fit will within the circumstances on#d inWilliams. Because Plaintiff failed

to preserve her right of action against Dove and cannot cure this defjcathg limitations

3 The court notes that Plaintiff has failed to seek an amendment in accordance \pitbcdures
applicable in this courBeered. R. Civ. P. 15(a). The court alsutes that the amended complaint
cannot be read to state any cause of action against Dove or to otherwise seekthatuldoge
was liable for the collision at issue. Therefore, even if the amended compés not void, it
likely would not satisfy the requirements of 838-160.SeeS.C. Code Ann. § 387-160 (“No
action may be brought under the underinsured motorist provision unless copiegleatiegs in
the action establishing liabilitgre served in the manner provided by law upon the insur@ngvr
the underinsured motorist provision.” (emphasis added)).
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period for filing such an action has expired, Defendant is entitled to summarggatgn the
claims.

B. Claims of bad faith in handling UIM claim, negligent misrepresentation, and fraudulent
misrepresentation

Plaintiff's complaint also contains claims of bad faith in handling Plaintiff's clains f
UIM benefits, negligent misrepresentati@nd fraudulenimisrepresentatiof The court must
decide whether summary judgmenaliso appropriate for these claimghich all sound in tort.

Although South Carolina law is clear that failure to comply with-§3860'’s requirement
bars claims for breach of contractd bad faith based on an insurer’s refusal to pay UIM benefits,
it is less clear how that provision applies to related claims, such as those soondirigSee
Halmon v. Am. Int'l Grp., Inc. Ins. Co586 F. Supp. 2d 401, 405 (D.S.C. 2007). The court
determines thatsaa general matter, the case law supports the conclusion tha7s188 presents
a bar to tort claims that are grounded upon an insurer’s refusal to pay UIM b&esita/illiams
466 S.E.2d at 5335 (affirming grant of summary judgmieon claim of bad faith refusal to pay
UIM benefits);see also Booth v. Allstate Ins. C834 F. Supp. 2d 880, 882, 885 (D.S.C. 2004)
(dismissing allegation of “bad faith insurance settlement practices” becsluises insurer has
reasonable grounds tordeclaim, plaintiff cannot sustain a bad faith claim). This rule applies not
only to direct claims of bathith refusalto-pay, but also to other tort claims that rely on the
insurer’s obligation to payseePotylicki v. Allstate Ins. Cp386 F. App'x435, 438 (4th Cir. 2010)

(“[W]e reject [plaintiff]’s attempt to evade the statute by labeling his claim asoorwolation of

4 Because the couctain dispose of Plaintiff's claims on grounds discussed below, the court declines
to consider, at this stage, whether her claims for fraudulent misrepresentadi@C&TPA
violation should be disposed on the basis that they were not contained in theamiiaint,see
supranote 1, and that Plaintiff has not sought in this court to amend her complaint to include the
two missing claimsFor purposes of disposing the summary judgment motiencdurt assumes,
without conclusively deciding, that the twiaiens were alleged in the complaint.
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the implied covenant of good faith and fair dealing . . . rather than whan isibstance: a claim
for breach of contracof failure to pay uninsured motorist benefitsid);at 43839 emphasizing
that “South Carolina law explicitly requires that an insured serve his UlMensuth pleadings
filed in a suit against the-&ult motorist prior to commencirany actiori) ; Adcock v. Allstate
Ins. Co, No. 962216, 936 F.2d 567, at *1 (4th Cir. 1991) (unpublished table decision) (explaining
that claims that rely on insurer's obligation to pay benefits are properjgcsitb summary
judgment if plaintiff fails to meet statutp prerequisites for establishing obligation to pay)
Martin v. Bristol W. Ins. CoNo. 4:15¢cv-04134RBH, 2016 WL 4455157, aB%(D.S.C. Aug. 24,
2016) “[D]ecisions within this district . . . recognize that if a plaintiff féadserve upon the UIM
insurer copies of the pleadings from the action establishing the-fauladriver's[] liability, the
failure to serve constitutes a procedural bar to an action brought againg#ttivesUrer; this bar
applies to both contract and tort claims asserted against the UIM insuder(€pllecting cases)
Myers v. State Farm Auto Ins. C850 F. Supp. 148, 150 (D.S.C. 199AV(lliamg] and § 38
77-160 . . . establish that the carrier’s duty to act in good faith regarding underinsueddsb
arisesafterthe insured brings suit against thdailt driver and serves the carrier with process.”)
Based on the weight of authority, the court concludes that tort claimsgeyirthe insurer’s
obligation to pay UIM benefits are subject to 8 38-77-160’s requirement and should beelismis
if there is no genuine dispute that the plaintiff insured cannot satisfy thateraguir.

Here, each of Plaintiff's tort claim&ly on Defendant’s obligation to pay UIM benefits.
With respect to her claim of bad faith in Defendant’s handling of the UIM cldamtff alleges
that Defendantacted in bad faith by failing to properly investigate and evaluate thetiFtaclaim
for UIM benefits” and “acted in bad faith by failing to communidatgood faith with the Plaintiff
about [its] investigation and evaluation of the Plaintiffs clai(ECF No. 11 at 13.) These actions,

Plaintiff alleges, resulted in “[Defendant]’s bad faith refusal to pay the appropriafgecsation,” and

10



thus, “Plaintiff suffered loss and is entitled to damagéd.’af 1314.) Therefore, based on Plaintiff's
own allegations, the only injury she sustained as a result of Defendantathathndling oher claim
was the loss of UIM benefits, and, thus, the claim relies on Defendant’s obligation to paiyvher U
benefits.

With respect toher claim of negligent misrepresentation, Plaintiff alleges that Defendant,
through advertisement, represented thabitld fairly handle her claims and that these representations
were false because Defendant “breached its duty to properly compPRtesatéf for her accident.”

(Id. at 14.) Thus, based on her own allegations, Plaintiff's claim of negligent misreptieserabes
on Defendant’s obligation to pay her UIM benefR&intiff's claim of fraudulent misrepresentation
restates the same allegations as her claim for negligent misrepresehtatincludes an additional
allegation that the misrepresentation Wwaswing and intentional. (ECF No. Z6at 10.) Thus, the
claim for fraudulent misrepresentation also relies on Defendant’s obligation tdildayenefits.

Because these tort claintisat are set forth in Plaintiffs complaint all rely on Defendant’s
obligation to pay UIM benefits, they are subjec§t88-77-160’s requirement that Plaintiff preserve
her right of action against Dove by commencing an action against him within théitingtpeiod
for doing so and by serving the pleadimjghat actioron DefendantBecause Plaintiff failed to
preserve her right of action against Dove and cannot cure this deficiency, Defisnefatitled to
summary judgment on the related tort claims.

C. Claim of SCUTPA violation

Although there is ample case law for the court to determine whethemathes discussed

above are barred by § 38-77-160’s requirement, Defendant has pointed to no authority addressing

whether a SCUTPAiolation claim is likewise baed, and the court’s own research has revealed
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none® Moreover, Defendant has offered no ground, other than the7§-380 requirement, for
grantingsummary judgment. Accordingly, the court concludes that Defendant has not shown that
it is entitled to summary judgment on the SCUTPA violation claim as a matter celelAgd. R.
Civ. P. 56(a) (“The court shall grant summary judgment if the movant shows thatisheye
genuine dispute as to any material faatl the movant is entitled to judgment as a matter aof law
(emphasis added)and the motion must be denied with respect to that claim.
[11. CONCLUSION

Upon careful consideration of the entire record, Defendants’ Motion for Summary
Judgement (ECF No. 14) is hereBRANTED IN PART andDENIED IN PART. Plaintiff's
claims of breach of contract, bad faith in refusal to pay UIM benefits, bad faitiandling
Plaintiff's UIM claim, negligent misrepresentation, and fraudulent representation (ECFINa. 1
7-17; ECF No. 26t at 10) arddI SM|SSED.

IT1SSO ORDERED.
8 ' ’
United States District Court Judge

September 27, 2016
Columbia, South Carolina

® The reason for a dearth of authority on this issue is because SCUTPA does not apjthadie the
practices at issue in this caSee Lewis v. Omni Indem. C870 F. Suppd 437, 45152 (D.S.C.
2013) (citing S.C. Code Ann. 39-540 (2016) Trs. of Grace Reformed Episcopal Church v.
Charleston Ins. Co868 F. Supp. 128, 132 (D.S.C. 1998y aseparate ordd¢o show cause, the
court will sua spontactto consider whether to grastmmary judgmerto Defendantegarding
the SCUTPA violation claim on this grourBeeFed. R. Civ. P. 56(€2).
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