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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

JAMES BRUCE SIRON and
ELLEN SIRON,

Plaintiffs,
VS. CIVIL ACTION NO.3:15cv-4868MGL

ALLSTATE FIRE & CASUALTY
INSURANCE CO.,

Defendants.
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MEMORANDUM OPINION AND ORDER
GRANTING IN PART AND DENYING IN PART
PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT AND
ENTERING A DECLARATORY JUDGMENT

INTRODUCTION

Plaintiff James Bruce Siron amis wife, PlaintiffEllen Siron €ollectivelyPlaintiffs) filed
this action for aleclaratory judgment regarding the enforceability of a provisi@am automobile
insurance policythe Policy)issued to them by Defendant Allstate Fire & Casualty Insurance
Company (Defendant) The Policy statethe amount of underinsured motorist bésepayable
will be offset by medical expense benefits receivederthe policy. The Court has jurisdiction
over this matter under 28 U.S.C. 8§ 1332. Pending before the Court is Plaintiffs’ Motion for
Summary Judgment. ECF No. 31. The parties have agreed the Court’®niiiagntiffs’ motion

will fully resolve this case. ECF No. 4Having carefully considered theation, the response,
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the reply, the supplement to the motion, the record, and the applicable law, it is thentuad
the CourtthatPlaintiffs’ Motion for Summary Judgment will be granted in part and denigdri,
and the Court will enter a declaratory judgment holding the offset provision atsssufeiceable

but shall be applied only after Plaintiffs are fully compensated.

. FACTUAL AND PROCEDURAL HISTORY

The relevant factual background is undisputed. Plaintiffs are residents ofrfidiCldanty,
South Carolina, and Defendant is an insurance company organized and existing uasies tfe |
the State of lllinois with its principal place of business in lllinois. Plainpitichasedhe Policy
from Defendant, which included underinsured motqtiiM) and medical paymen(8ledPay)
coveragesamong others.The Policy has UIM bodily injury coveragémits of $500,000 per
peron/$1,000,000 per accident and MedPay coveliagjes of $100,000 per person. ECF Ne. 6
1 at 1011. The Pvlicy containghe following provision limiting liability “[sJubject to the above
limits of liability, damages payable will be reduced by: . . . all amountsijd@ynder . . . Medical
Expense Benefits Coverage of this policy, or any similar automobile nhpdiraents coverage.”
Id. at 34.

Plaintiff James Bruce Sironag involvel in a car accident during thelRy periodwhen
a vehicle driven by Julia Carty struck hisir. Siron sustained injurgeas a result of the accident
Hesubsequently filed a claim with Defend&mt MedPay benefitsvhichDefendant accepteahd
tenderechpproximately $100,00@he policy limits for MedPaybenefitsunder Plaintiffs’ policy.

On March 13, 201 Rlaintiff James Bruce Sirdiled suit against Ms. Carty for his injuries

in the Court of Common Pleas for Richland County, Soutlol@ar. Plaintiffs fled an amended



complaint in that case on December 17, 2012, in which Ellen Siron joined as a plaintiffexteblass

a claim for loss of consortiumMs. Carty’s liability carrier tendered its policy limits to Plaintiffs,

but Plaintiffs maintain their injuries exceed the damages they have recovered thus far and have
consequently submitted a claim to Defendant for UIM benefits payable uraéblicy. In
response to Plaintiff's claim, Defendansistsit is entitled to enforce the prows in the Policy
authorizing an offset dfIM benefits with MedPay benefits already issued

Plaintiffs filed the present declaratory judgment action in the Court of Commas fele
Richland County, South Carolina, on October 29, 2015. ECF Mo.Oefendant removedhe
actionto this Court on December 7, 2015. ECF No. 1. According to Plaintiffs and Defendant,
Plaintiffs’ state court action against Ms. Carty is stagedding resolution of this declaratory
judgment action. ECF No. 27.

Plaintiffs filed their Motion for Summary utdlgment on June 27, 2016. ECF No. 31.
Defendant filed a responseapposition on July 12, 2016, ECF No. 33, and Plaintiffs filed a reply
on July 22, 2016, ECF No. 34As directed bya text order issued by the Court oncBmber 1,

2016, ECF No. 45, Plaintiffs filed a supplement to their Motion on December 5, 2016, consisting
of copies of the pleadings in related actions pending in the Court of Common Pleas for Sout
Carolina, ECF No. 46. The Court, having been fully briefed on the relevant issues, is nowdprepare

to dscuss the merits of Plaintiff’'s Motion for Summary Judgment.

[11.  STANDARD OF REVIEW
“The court shall grant summary judgment if the movant shows there is no genuine dispute

as to any material fact and thovant is entitled to judgment as a matter of law.” Fed. R. Civ. P.



56(a). Summary judgment should be granted under Ruileh®&® “the pleadings, depositions,
answers to interrogatories, and admissions on file, together with the affjdaany, showhere
IS NO genuine issue as to any material fact and the moving party is eotal@dlgment as a matter
of law.” Celotex Corp. v. Catretd77 U.S. 317, 322 (1986). A genuine issue of material fact
exists“if the evidence is such that a reasonabtg pould return a verdict for the nonmoving
party” Anderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986). A fact is material if it might
“affect the outcome of the suit under the governing’ldd:. On a motion for summary judgment,
all evidence rast be viewed in the light most favorable to the nonmoving pd&éyini Corp. v.
Perini Constr., InG.915 F.2d 121, 123-24 (4th Cir. 1990).

The Declaratory Judgment Agtonounces$any court of the United States, upon the filing
of an appropriate pleadingiay declare the rights and other legal relations of any interested party
seeking such declaration, whether or not further relief is or could be sought.” 28 U.S.C. § 2201(a).
A declaration issued under the Act “shall have the force and effect of a finalgatinid. A
state declaratory judgment action removed to federal cowbkes the Feeral Declaratory
Judgment Act.Hartford Fire Ins. Co. v. Harleysville Mut. Ins. C&.36 F.3d255, 261 n.3 (4th

Cir. 2013).

V. CONTENTIONSOF THE PARTIES

Plaintiffs’ Complaint seeks a declaratory judgment that any provisiothenPlicy
permitting Defendant to offset UIM benefpiayable under thedfcy by the amount oMedPay
issuedis unenforceablander South Carolinew. Plaintiffs assert in their Motion for Summary

Judgmenthatthey are entitled to théeclaratory judgmenequested in their Complaintn the



alternative, Plaintiffs maintain that, if the offset is enforceable, theyrditéed to a declaratory
judgment holding it should apply only after they are fully compensated.

Plaintiffs acknowledge the Fourth Circuit heldRowzie v. Allstate Insurandgo. 556
F.3d 165 (4th Cir. 2009}hatthe precise type of offsgirovisionat issue here-a provisionin a
personal automobile insurance policy allowing for UIM benefits to be offsetdnPlsly benefits
issued—is enforceable under South Carolina law. Nevertheless, Plaintiffs argue thesiGnuid
decline to followRowziebecause a case central to its reasorsate Farm Mutual Automobile
InsuranceCo. v. Calcutt530 S.E.2d 8965.C.Ct. App. 2000), was subsequently overturned by
Sweetser v. S.C. Department of InsuraReserve Fund/703 S.E.2d 509 (S.C. 2010).

Plaintiffs asserthata provision in a personal automobile insurance pgeynittingUIM
benefits b be offset by MedPay benefissunenforceable under South Carolina law because UIM
coverage is defined by statute, specifically S.C. Code-g7380, and astatutory provision
authorizing such an offset absent Plaintiffs admit that, if such offsets are unenforceable, there
might be cases when an insured appears to receive a double recovery, but Plainafioande
premiumhas been paid. Plaifis furthernote the absence ohaeaningful distinction between an
insureds receiving the full amount of MedPay and UIM benefits from its own insaner
recoveringthe full amount of its medical bills from both the tortfeasor and its own MedPay
covera@. In support of Platiffs’ alternative positior-if the offset is enforceable, it is
enforceable only after Ritdiffs are fully compensatedPlaintiffs cite decisions from other
jurisdictions as well as two South Carolina cases analyzing other typeofodile insurance

offset provisions.



Defendantrespondsthat the subject offsetprovision in Plaintiffs’ Policy is valid and
enforceable Accordingly, Defendant requestatthe Court deny Plaintiffs’ Motion for Summary
Judgment on the ground Ritffs are entitledto up toonly $400,000 in UIM coverage in the
underlying litigation which represents the policy limit of $500,000 minus the $100,000 Defendant
has already paid in MedPay benefit®efendant propounds the offset provision is enforeesabl
because, under South Carolina law, insurance policies are subject to the normal colesaot
construction, and there is no statute prohibiting this type of offset. Defendant looksrad seve
South Carolina cases upholding other offset provisiormlster its position and to support the
proposition limitations to voluntary insurance coverage, such as UIM cevesag permitted.
Defendant claims Plaintiffsuggestiorthat circumstances allowing for a double recovery are fair
because a double premium has been collected is misplaced because UIM and MeeiRgg cov
insure different risks.

Additionally, Defendant insistRowzieshould befollowed. Defendant disagreesitiv
Plaintiffs’ contentionthat the reasoning iflRowziehas been overturned as a result of the South
Carolina Supreme Court’'s subsequent decisiorSuveetseroverruling Calcutt Defendant
explainsSweetsepverrulesCalcutt only in regard to the interpiaion of a statutory provision

inapplicable to this case.

V. DISCUSSION AND ANALYSIS
A federal court exercising diversity jurisdiction applies state substantiveGaaperini v.

Ctr. for Humanities, In¢.518 U.S. 415, 427 (1996) (citations omitted). It is undispthed



substantive law of the State of South Carolina applies to this mattex Court will therefore
analyze this case under South Carolina substantive law.

“[l]n determining state law a federal court must look first and foremostetdath of the
state’s highest court, giving appropriate effect to all its implicatiomsssicurazioni Generali
S.p.A. v. Nejl160 F.3d 997, 1002 (4th Cir. 1998). If the highest court of the relevant state “has
not directly addressed the issue, a fedeoairt* must anticipate how it would rulé. Stahle v.

CTS Corp. 817 F.3d 96, 100 (4th Cir. 2016) (quotibdperty Univ., Inc. v. Citizens Ins. Co. of
Am, 792 F.3d 520, 528 (4th Cir. 20)5)Neither party has brought to the Court’s attention a
decisionby the South Carolina Supreme Court on the enforceability alitomobile insurance
policy provision authorizingy IM benefitspayableto be offset by MedPay benefits issued, and the
Court islikewise unaware of any such decision. Accordingly, the Court must determine how the
South Carolina Supreme Court would likely rule on the isSee StahleB17 F.3d at 100.

Although the South Carolina Supreme Court has failed to considenfineeability of the
type of insurane offsetprovision at issue here, the Fourth Cirhas. SeeRowzie v. Allstate Ins.

Co, 556 F.3d 165, 16@tth Cir. 2009)Xholingthata provision in a personal automobile insurance
policy calling for UIM benefits to be offset by MedPay benefits receiigednforceable under
South Carolina layv The offset provision analyzed Rowziewas in fact identidao the offset in
Plaintiffs’ Policy. See id. The courtin Rowzieaffirmed the district court’suling that theoffset
was in keeping witls.C. Code § 337-144 (hich statesnedical paymestcoverage is not subject
to asetoff)because South Carolina Supreme Court precedent clarifie3 8B& applies only to

a tortfeasor’s liability and prohibits only setoffs that reduce a tortfesalgability. Id. at 167-69.



The courtin Rowziealso rejected the plaintiff's argument that the provision violated S.C.
Code § 38-77-160ld. at 169-70. Section 38-77-160 states, in relevant part:

[Automobile insurance] carriers shall offer, at the option of the insured,

underinsured motorist coverage up to the limits of the insured liability coverage to

provide coverage in the event that damages are sustained in excess oflitye liabi

limits carried by an atault insured or underinsured motorist or in excess of any

damages cap or limitation imposed by statute. . .. Benefits paid pursuant to this

section are not subject to subrogation and assignment.
S.C. Code § 337-160. TheRowziecourt affirmed the district court’s holding that the provision
did not violate § 3&7-160eitherbecause, givethatthe plaintiffs received UIM and MedPay
benefits to fully compensate them, they received all the rights to which theyewitted under
South Carolina law, and there waansequentlyo subrogation or assignment of UIMnedits as
prohibited by § 38-77-160Rowzie 556 F.3d at 169-70

Like Plaintiffs in this case, the plaintiffs iRowziealso asserted the offset should be
unenforceable on the ground the plaintiffs paid separate premiunisefoMedPay and UIM
covera@g. Id. at 170. The court helithatargument was erroneous because, tikeePolicy here
the coverages were part of one policy contract with terms providing for 8et.dff. at 170. The
court further noted an insured may not recover more than the total damages incurred, and
“[a]llowing Plaintiffs to recover UIM benefits totaling the entire amount leftampensated by
the atfault motorist, without any deduction of PIP/MedPay benefits already paid, waplotee
[the insurer] to doubly compensate their insureds” and would result in a “windfall rgtéwme
the plaintiffs. Id. at 170-71.

The Court thinkRRowzies persuasive Plaintiffs’ contentiorthatthe Court should ignore
Rowziebecause&alcutt a case allegedly central to its reasoning, has been overturSseeleyser

is misguidedfor two reasons First, the Court disagrees with PlaintiffassertionCalcutt was
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central to the reasoning Rowzie The court irRowziesimply referencedalcuttas an example
of asimilar analysis acknowledging thatalcuttinvolved a differentype ofoffset provision.Id.

at 168. SecondsweetsepverrulesCalcuttonly “to the extent” it conflictavith the holding in
Sweetsethat S.C. Code § 387-220 applesjustto employers.Sweetser703 S.E.2d at 511 n.4.
Section 3877-220 is inapplicable to this case. BecaS8seetsepverruledCalcutton only one
narrow ground inapplicable to this case, berdaus¢he Court disagrees with Plaintiffs’ argument
Calautt wasimportant to the court'seasoning inrRowzie the Court is of the firm opiniothe
holding in Sweetsepverruling part ofCalcutt fails to diminish theyersuasive valuef Rowzie
Accordingly, tie Court will followRowzieand adopt its reasoning.

The Court adopts thRowziecourt’s rationale, as detailed above, in concluding the South
Carolina Supreme Court would likely hdlehata provision authorizinghe offset ofUIM benefits
payable under a personal automobile iasge policy by MedPay benefits issus@nforeable
under South Carolina law. Accordingly, the Cowitl hold the subject offset provision in
Plaintiffs’ Policy isenforceable

Nevertheless,hie Court will briefly address Plaintiffemainingargunents why the
Court’s ruling ought to be different The Court rejects Plaintiffs’ contentiothat the offset is
unenforceable because UIM coverage is defined by statute, specificallg&€.8 3877-160,
and there is no statutory provision authorizing such an offsmtthe reasons set folthRowzie
the Court holds the offsaes in keeping with§ 3877-160. See Rowzje556 F.3d at 1690
(upholding the district court’s conclusion that the offset was in accord with7§-280 because
the plaintiffs receivedall the rights to which they were entitled and there was therefore no

subrogation or assignment of benefitsyhe fact the South Carolina Code lacksstatutory



provision authorizing the offset is immaterial. As the couRawzienoted,a statuteprohibiting

the offsetis missing from the statutory schemld. at 168. “Insurance policies are subject to the
general rules of contract constructionJSAA Prop. & Cas. Ins. Co. v. Cledg¥7 S.C. 643, 655,
661 S.E.2d 791, 797 (2008) (citatiomitted) (internal quotation marks omittedecause there
is no statute or other public policy articulated by Plaintifi®hibiting the offset, the offset is
enforceable under the normal rules of contract construction.

The Court also repudiates, finesame reasons explained by tbeit inRowzigPlaintiffs’
suggestion the offset should iowalidatedon the ground Plaintiffs have paid separate premiums
for their UIM and MedPay coveragle See Rowzje556 F.3d at 1701. PlaintiffS UIM and
MedPa coverages are part of the same insurance contract, and the contract providesdfits! be
may be offset by MedPay benefitdJnder the normal rules of contract constructisnch a
provision is enforceableFurthermore, an insured is unabled¢cover nore in UIM benefits than
the amount of damages actually sustaindtoome v. Watis461 S.E.2d 46, 489 (1995)
(citations omitted)see also Rowzi®&56 F.3dat 171 (citing Broome 461 S.E.2d at 46 Striking
down the offsetvould result in situationsgumitting Plaintiffsto recover more thatheir actual
damages through UIM benefits. The Court declines Plaintiffs’ invitatiorider dhem to do so.

Likewise, the Court holds that Plaintiffs’ argument there is no meaningful distinc
between an insured’s receiving the full amount of MedPay and UIM benefitstéomn insurer
and recovering the full amount of its medical bills from both the todfeasd its own MedPay
coverage is erroneouhereis a distinction between the two situatianisen, as is the case here,
a policy contractually limitsan insured’sability to receive the maximum coverage for both

MedPay and UIM benefits.
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The Court nowturns to Plaintiffs’ alternative argument that, if the offset is enforceable, it
should be enforcednly after Plaintiffs arefully compensated.Defendant has failed to address
this issue and has therefore abandoned any arguments Defendant might inevenatier. See
Mayfield v. Nat’'l Ass’n for Stock Car Auto Racing, |r&Z4 F.3d 369, 377 (4th Cir. 2012) (“A
party’s failure to raise or discuss an issue in his brief is to be deemed an abandonmant of th
issue.” (citations omitted)see alsdSatcher v. Univ. of Ark. at Pine Bluff Bd. of Tr$58 F.3d
731, 735 (8th Cir2009) (“[F]ailure to oppose a basis for summary judgment catetitvaiver of
that argument.”).Becausehis issue is uncontested, the Court Wwold thatthe offset prgision
at issue in Plaintiffs’ Blicy is enfoceable but shall be appliedly after Plaintiffs havéeen fully
compensated fatheir damages.In other words, the offset shall be applater Plaintiffs have
receivedthe total amount of damages to whtbleyareentitled as determined by the underlying
litigation. In the eventapplying the offset would leawaintiffsless than fully compensated given
thetotal damages and thapplicable coverage limitfhe offset shall not be applied.

The Court notests holdingthatthe offsetshall apply only after Plaintiffs are made whole
issupported by South Carolina cases analyzing similar offset proviSeesSweetser03 S.E.2d
at510-12 (upholding a provision in an employer’s automobile policy allowing uninsured motorist
coverageto be offset byworkers’ compensation benefits and explaining “no public policy is
violated if the employer is permitted to offset the employee’s recovery uredautthimobile policy
against the employee’s compensation benefitépng as that offset does not operate so as to make
the employee less than whole.Williamson v. U.S. Fire Ins. Co442 S.E.2d 587, 5889 (S.C.
1994) (enforcing an offset of UIM benefitgth workers’ compensation benefits but specifying

the offset'shall be applied against the total of damages sustained once the employee has/been ful
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compensated for his injuries.”). Likewise, the Fourth Circuit natdgRlowziethe plaintiffs were
being fully compensated even after application of the oflRetvze, 556 F.3d at 170.
Accordingly, e Court willgrant Plaintiffs’ Motion for Summary Judgment as tteeir
contention the applicable offset their Policyshould be enforced only after Plaintiffs are fully
compensated for their damages and will denynBfts’ Motion as totheirargument the offset is
unenforceableunder South Carolina law.The Court willissue a corresponding declaratory
judgment. Because the declaratory judgment will resolve the entire diapthis matter the

Court will direct he Clerk of Court to close the case.

VI. CONCLUSION

Wherefore, based on the foregoing discussion and analysis, it is the judgnmesCafutrt
that Plaintiffs’ Motion for Summary JudgmeniGRANTED IN PART andDENIED IN PART.
The Courtissuesa DECLARATORY JUDGMENT that the provision in Plaintiffs’Policy
authorizing Defendant to offset UIM benefppiayableto Plaintiffs by the amount of MedPay
benefits issued is enforceable, but the offset shall be apptigdafter Plaintiffs are fully
compenated for their damages as determined by the underlying litigafibe. Clerk of Court
shall close the case.

IT 1SSO ORDERED.

Signed this 1th day of December 2016 in Columbia, South Carolina.

s/ Mary Geiger Lewis

MARY GEIGER LEWIS
UNITED STATES DISTRICT JUGE
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