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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

JeannédNest, ) Civil CaseNo. 3:15-cv-04898-JMC
)
Raintiff, )
) ORDER AND OPINION
V. )
)
South Carolina Electric & Gas Company, )
)
Defendant. )

)

Plaintiff Jeanne Wes{“Plaintiff") filed this action seeking damages from Defendant

South Carolina Electric & Gas Company (‘'BS&G”) for the damage caused to her home by
flood water released from Lake Murray whenEG opened floodgates. (ECF No. 1-1 at 3-9.)
This matter is before the court by way Rifintiff's Motion for Reconsideration of the
court’s Order entered on Aprd0, 2016 (the “April Order”), orin the alternative, Motion for
Certification pursuant to 28 U.S.C. § 1292(b)ECF No. 14.) In the April Order; the court
denied Plaintiff's Motion to Remand (ECFoN6) the case to the Lexington County (South
Carolina) Court of Common Pleas. (ECF No. 13&) In the instant Motion, Plaintiff requests
that the court either vacate the April Order &sdinding of subject matter jurisdiction based on
her negligence claim and remand the matter difgehe issue for an immediate interlocutory
appeal to the United States CooftAppeals for the Fourth Cirgu (ECF No. 14 at 2.) SCE&G
opposes the Motion asserting tHiaintiff has not presenteany arguments entitling her to
reconsideration of the April OrdefECF No. 15 at 1.) For the reasons stated below, the court

DENIES Plaintiff’'s Motion for Reconsideration and Maon to Certify Interlocutory Appeal.

! The April Order also containa thorough recitation ofhe relevant facal and procedural
background of the matter and is incorporatedihdrg reference. (See ECF No. 13 at 1-2.)
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l. LEGAL STANDARD AND ANALYSIS

A. Plaintiff's Motion for Reconsideration

1. Applicable Standard

In her Motion for Reconsidetian, Plaintiff fails to specifythe Federal Rule of Civil
Procedure in which she is seeking relief. n&ally, motions for remnsideration are raised
pursuant to Rules 59 and 60 of the FeldRtdes of Civil Procedure.

Rule 59 allows a party to seek an altemator amendment of a previous order of the
court. Fed. R. Civ. P. 59(e). Under Rule 59égourt may “alter or amend the judgment if the
movant shows either (1) an intervening changeécontrolling law, (2) new evidence that was
not available at trial, or (3) &t there has been a clear error of law or a manifest injustice.”

Robinson v. Wix Filtration Corp., 599 F.3d 403, 407 (4th Cir. 2010); see also Collison v. Int'l

Chem. Workers Union, 34 F.3d 23235 (4th Cir. 1994). It ithe moving party’s burden to

establish one of these three groumderder to obtain relief under Rule 59(e). Loren Data Corp.

V. GXS, Inc., 501 F. App’x 275, 285 (4th Cir. 201ZJhe decision whether to reconsider an

order pursuant to Rule 59(e) wathin the sound discretion dhe district court. _Hughes v.
Bedsole, 48 F.3d 1376, 1382 (4th Cir. 1995). A opwtio reconsider should not be used as a
“vehicle for rearguing the law, raising new arguments, or petitioning a court to change its mind.”

Lyles v. Reynolds, C/A No. 4:14-1063-TM@016 WL 1427324, at *1 (D.S.C. Apr. 12, 2016)

(citing Exxon Shipping Co. v. B@r, 554 U.S. 471, 485 n.5 (2008)).

Rule 60(b) allows the court to relieve “argga. . . from a finhjudgment, order, or
proceeding” due to (1) “mistake, inadvertenserprise, or excusable neglect”; (2) “newly
discovered evidence”; (3) “fraud . . . , misreg@etation, or misconduct”; (4) a void judgment;

(5) a satisfied, released, or discharged judgment; or (6) “any other reasqustiiiats relief.”



Fed. R. Civ. P. 60(b); see also United &at. Winestock, 340 F.3d 200, 203—4 (4th Cir. 2003).

Rule 60(b) “does not authorize a motion merly reconsideration of a legal issue.” United

States v. Williams, 674 F.2d 310, 312 (4th Cir. 198®yhere the motion is nothing more than a

request that the district court ctgge its mind . . . it i:ot authorizedy Rule 60(b).” _Id. at 313.
“A motion for reconsideration ued Rule 60(b) is addresseéd the sound disetion of the
district court and . . . [is] geerally granted only upon a showin§exceptional circumstances.”
Lyles, 2016 WL 1427324, at *1 (citation anddmal quotation marks omitted).

2. The Parties’ Arguments

Plaintiff moves the court for reconsideratiof the April Orderarguing that the court

erred in applying theubstantial federal question analysiatlined in_Grable & Sons Metal

Products, Inc. v. Darue EngineerigManufacturing, 545 U.S. 308 (2005)p the facts of this

case. (ECF No. 16 at 1-2.) However, even il is applicable, Plaiiff asserts that in
finding “the only source of any duty owed taaRitiff by Defendant arasout of Federal Laws
pertaining to the regulation and operation of darttsg” court “ignores longstanding case law
from South Carolina regulating the constructiowl @peration of dams” arfdils to consider the
lack of a private cause oftéan contained in the Federal Wer Act (“FPA”), 16 U.S.C. 88 791—
828c. (ECF No. 14 at 5 (citations omitted).)ddiionally, Plaintiff asserts that subject matter

jurisdiction was erroneously credtevhen the court found (1) “a disig as to whether or not the

2 To establish a substantial federal question, the state law claim must “[1] necessarily raise a
stated federal issue, [2] actually disputed §Bldsubstantial, [4] with a federal forum may
entertain without disturbing angongressionally approved balanckfederal and state judicial
responsibilities.” _Grable, 545 U.&t 314. “Where all four othese requirements are met . . .
jurisdiction is proper because tbeis a ‘serious federal interest in claiming the advantages
thought to be inherent in a federal forum,” whian be vindicated wittut disrupting Congress's
intended division of labor between state arakfal courts.”_Gunn v. Minton, UusS. ,133

S. Ct. 1059, 1065 (2013) (citing Grable, 545 U.S. at 313-14)).
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FPA and the FERTrules and regulations are applicabléPtaintiff's negligence claim”; (2) the
involvement of allegedly ‘substéial’ federal issues in thisase; and (3)that retaining
jurisdiction over this cse would not disrupt the Federaldg&t balance approved by Congress.”
(ECF No. 14 at 5-6.) Based on the foregoing,rifhiargues that the finding of subject matter
jurisdiction was erroneous and, tefare, the court should remancetbase to state court. (Id. at
8.)

In its Response, SCE&G argues that Pl#iatMotion for Reconsiération only contains
rehashed arguments that the court addressed acteckeje the April Order.(ECF No. 15 at 1.)
In support of this argument, &G asserts that “Plaintiff melserepeats her prior arguments
that SCE&G’s duties with respect to operation and maintenance of the Lake Murray Dam
nevertheless arise from state law and that @asrt cannot have jgiliction because the FPA
does not provide for a private right of action” but “the cases citeddgti#i do not support her
argument for the simple reason that they doineblve FERC-licensed dams.”_ (Id. at 3-4.)
SCE&G further asserts that Plaintiff fails tobstantively challenge the court's determination
that there are disputed federal issues that “afestaintial’ and that the resolution of this case in
federal court will not disrupt the federal-state ba&h (Id. at 4.) In this regard, SCE&G asserts
that the court correctly applied the Grable analysis and appropriately denied Plaintiff’'s Motion to
Remand. (Id. at 5.) As a result, SCE&G requtsds Plaintiff’'s Motion for Reconsideration be
denied. (Id.)

3. The Court’'s Review

In the April Order, the court applied the Grable analysis and determined that it “has

original jurisdiction over this action under 28 U.S.C. § 1331 and exclusive jurisdiction pursuant

®The Federal Energy Regulatory @mission (“FERC"), which is an independent agency within
the Department of Energy that has jurisdiction over non-federal hydropower development under
the FPA.



to 16 U.S.C. § 825” because “Plaintiff's ne@gige claim involves substial federal issues
under the FPA as it relates to the FERC(ECF No. 13 at 14.) In her Motion for
Reconsideration, Plaintiff generally reiteatéhe same arguments regarding the court’s
application of the Grable analysis that shade in her Motion to Remand. These arguments
were not persuasive then and are not persuasive Moreover, the court is not persuaded by
Plaintiff's reference to “longstaling case law from South Céira regulating the construction
and operation of dams” when Sbutarolina has expressly declinedregulate dams owned or
licensed by FERC in its Dam amkservoirs Safety Act (‘DARSA”), S.C. Code Ann. 88 49-11-
110 to -260 (2015). In section 49-11-120(4)(20X5), the South Carolidagislature expressly
excludes from DARSA dams “owned or liceddsy the Federal Enerdyegulatory Commission
[FERC], the South Carolina Public Service Aatity, the Nuclear Regulatory Commission, the
United States Corps of Engineers, or othapoasible federal licensing agencies considered
appropriate by the department; . . ..” Id. &msideration of the foregoing, the court finds that
Plaintiff does not provide any basilemonstrating why she is ekt to reconsidration of the
April Order under either Rule 59 or Rule 6(Accordingly, the court must deny Plaintiff's
Motion for Reconsideration.

B. Plaintiff’'s Motion to Ceriffy Interlocutory Appeal

1. Applicable Standard

28 U.S.C. § 1292(b) allows a dist court to certify an interlocutory appeal to the court
of appeals when (1) the district court’s prioder involves “a controlling question of law,” (2)
as to which there is “substaaitiground for difference of opiniongnd (3) the immediate appeal
of the prior order “may materially advance tHegnoate termination of the litigation.” _1d. “All

three elements must be satisfied for certifamat Gardner v. Country Club, Inc., C/A No.:




4:13-cv-03399-BHH, 2015 WL 783556, at *8 (D.S.C. Dec. 3, 2015) (citations omitted).
“Whether to certify an interlocutory appeal is withhe district court’s dicretion.” _Id. (citations
and quotation marks omitted).

2. The Parties’ Arguments

In the alternativeo her Motion for Reconsideration,diitiff moves thecourt to certify
the April Order for immediate appeal to theitdd States Court of Appeals for the Fourth
Circuit. (ECF No. 14 at 7.) Plaintiff asserts that the matter should be certified for interlocutory
appeal because (1) the casesasi out of a significant event” Bouth Carolina resulting in the
loss of life and the extensive property damage(@ntier “very right . . . to recover damages for
their [sic] injuries are potentially impacted by tBeurt’'s Order” and “the parties in this case
sharply disagree as to the applicabilityFeideral Law to this case.” (Id. at 7-8.)

SCE&G opposes the Motion to Certify an ihbeutory Appeal argag that neither of
the grounds asserted by Plaintiff éet the strict requirements 8f1292(b) certification.” (ECF
No. 15 at 6.) As to the first ground, SCE&G asstras “the significance of the event that gave
rise to this litigation has nothing to do with whether ‘a controlling question of law exists about
which there is a substantial basis for differenfepinion’ or whether an ‘immediate appeal
from the order may materially advance the ultentermination of thditigation.” (Id. at 7

(citing Butler v. DirectSAT USA, LLC, 307 R.D. 445, 452 (D. Md. 2015)).) As to the second

ground, SCE&G posits that Plaintiff's disagreemeith the court’s analysis “is insufficient to
meet the ‘substantial ground for difference ofrgn’ requirement of § 1292(b).” _(Id. at 7

(citing City of Charleston, S.C. v. Hotetem, LP, 586 F. Supp. 2d 538, 548 (D.S.C. 2008)).)

Accordingly, SCE&G suggests that “Plaintiff sxdailed to demonstrate that the requirements

under § 1292(b) are met and that certificationifimmediate interlocutory appeal is appropriate



or warranted.” (Id. at 8.)

3. The Court’'s Review

In her Motion to Certify an Interlocutory ppeal, Plaintiff failsto provide specific
argument as to how the issues addressed iAgheOrder satisfy the prerequisites for granting
relief under section 1292(b). Upon review, the tdimds that PlaintiffsMotion to Certify an
Interlocutory Appeal should be denied because she has not demonstrated how an immediate
appeal of the April Order willmaterially advance thaltimate termination othe litigation.” 28
U.S.C. § 1292(b). Instead, it is obvious to doeirt that “an interloatory appeal would only

further delay the ultimate termation of this case.” E.g., Hadck v. Goodyear Dunlop Tires N.

Am. LTD, C/A No. 2:13-cv-00419-PMD, 2014 WIL1022098, at *4 (D.S.C. June 16, 2014).
Accordingly, the court denies Plaintiff's Motion to @8&ran Interlocutory Appeal.
. CONCLUSION
For the foregoing reasons, the caDENIES Plaintiff's Motion for Reconsideration of
the Order entered on April 20, 2016, dDENIES Plaintiff's Motion for Certification pursuant
to 28 U.S.C. § 1292(b). (ECF No. 14.)

IT ISSO ORDERED.

United States District Judge

May 31, 2016
Columbia, South Carolina



