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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

CAROLINA WATER SERVICE, INC.,
Plaintiff,
VS.
REGINA MCCARTHY,
ADMINISTRATOR, UNITED STATES
ENVIRONMENTAL PROTECTION
AGENCY, in her official capacity,

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY,

and

TOWN OF LEXINGTON, SOUTH
CAROLINA,

Defendants.

) Civil Action Number:3:15¢v-04919MBS

)
)
)
)
)
) OPINION AND ORDER
)
)
)
)
)
)

)

)
)
)
)
)

This matter is currently before the court for three motionsa ¢hjption to dismiss filed

by DefendantUnited States Environmental Protection Agency and Regina McCarthy, in her

capacity as Administrataf the United States Environmental Protection wggcollectively

hereinaftet'EPA”) (ECF No. 24);(2) a motion to dismiss theoanterclaimfiled by Carolina

Water Service, Ind‘Plaintiff’ or “CWS”) (ECF No. 32); and (3) a motion for summary

judgment filed bythe Defendant Town of Lexington, South ©ana (“Town”) (ECF No. 40).

As explained below, the court dismisses CWS’s action against thédePa#lure to state a

claim upon which relief may be grantethddismissesCWS'’s actionagainst the Town aritie

Town’s counterclainfor lack of subject m#er jurisdiction.
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l. FACTUAL BACKGROUND

The claims in this case ariset of an ongoing dispute concerning the continued
discharge of wastewaterto South Carolina’s Lower Saluda Riieom aCWS-ownedregional
wastewater treatment plant{2D Plant”).CWS is a privatelyowned company that is a “public
utility, as defined by S.C. Code Ann. 88 58-3-5(6) and 58-5-10(4), and is authorized by a
certificate of public convenience and necessity issued by the Public Seonuaission of
South Carolina (‘PSQ'to provide wastewater collection and treatment services to customers in
various areas in the State of South Carolina, including portions of Lexington County, South
Carolina.” ECF No. At 1. TheCentral Midlands Council of Governments (“CMCOG4)
board consisting of elected officials, administrators, and appointees froncdoicdies, towns,
and cities, is taskedith conducting water quality planning and management for the Midlands
region of South Carolina. ECF No. 24-1 at C®VSs I-20 Plantis locatedin the Town and is
within CMCOG's regionld.

In 1979, pursuant to Section 268the Clean Water Act (“CWA”} 33 U.S.C. § 1288,
CMCOGdrafted its originat208 Han,” a waste treatment and water quality plan for the
Midlands areaSince then, the 208 Plan has been regularly amebde@rthe currenplan,the
Town is the Designated Management Agency (hereinafter ‘D)#id also the regional
provider of wastewater collection and transportation services in a portion of trenigl5outh
Carolina region.” ECF No. at 4. The 208 Plan is subject to the review and approval of the
South Carolina Department of Health and Environmental Control (DHEC), which the EPA
authorized South Carolina to create in 1975. ECF No. 24-1 &HBC is thepermitting ageng

for National Pollutant Discharge Elimination System (NPDES) permits in South Caidlina.

1 The formal name of the Clean Water Asthe Federal Water Pollution Control Act
Amendments of 1972. 33 U.S.C. 88 1251-1376.
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TheNPDESprogramhelps “regulate[] wastewater discharges from, among other thinggysewa
treatment plants in the Stdtéd.

In November 1994, DHEC issued to @S NPDESPermit SC0035564, which
authorizes CWS to operate and discharge wastewater from the 1-20 Plant lrdovéneSaluda
River subject to the terms and conditions of the permit.” ECF No. 1. In accordance vid@8the
Plan’s requisite to eliminate discharges from small treatment facilities, the NPD&g& pe
required the 1-20 system to be connected to a regional facility when one becaat®oake An
update to the 208l&nin 1997 continued to requitbe F20 Plant to connect with a regional
wastewatefacility whenavailable ECF No. 1 at 1 31. In 1998e“Town finished construction
on the regional sewer line and received a Permit to Operate from DHEGt § 30.CWS
alleges that since the completion of this facility in 1999, CWS has “proactmeiphsto address
the discharge elimination requirement” but “each of those attempts have lstedand
interconnection remains unavailable to CWIf."a  31.

Without an interconnection agreematfischarge of wastewater into the Lower Saluda
River continues. As a result, on January 14, 2015, Congaree Riverkeeper, Inc. (“CR&tijha
Carolina environmental advocacy grobpought a citizersuit pursuant to the CWA § 505, 33
U.S.C. § 1365, against CWS for (1) a violation of CWS’s NPDES permit condition requiring
connection of the facility to the regional system; (2) a violation of the rel@@aPlan, issued
pursuant to CWA § 208, 33 U.S.C. § 1288, which also requires connection of the facility to the
regional system; and (3) a violation of the NPDES permit conditions regardungneff
limitations and other standardSeeCongareeRiverkeeper, Incv. Carolina Water Servicénc.

(Case N03:15-CV-194-MBS).

2 The ourthasdismissedCRK’s second cause of action relating to the 208 Plan.
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CWScontendghat it is unable to reach an agreement because there is a regional
treatmet facility, located in Cayce, South Caroljnbat is subject to a contractual Water
Services Agreement (“Agreement”) between the City of Caycél da, and the Lexington
County Joint Municipal Water and Sewer Commiss@W.S alleges that as parttbie Town’s
purchase of part of this regional treatment facitityg Town covenantedo not enter into any
contract or agreement (including an interconnection agreement) to treeivates generated by
private wastewater utility entitiesuch as CWSrurthermore, CWS alleges that the “bonds
issued by the Town to finance its investment in the available allocated treatmerscivaaige
capacity of the City of Cayce[segional treatment facilifyrestrict the receipt and/or quantity of
wastewater generated pyivatelyowned . . . utilities,” such as CWS. ECF No.&2% 45a).

On August 1, 2016, DHEC denied renewal of CWS29 IPlant NPDES permit, with
orders that give “the Town of Lexington and CWS 60 days to submit a coordinated plan to
DHEC detailing hownCWS will interconnect the wastewater discharge from+2@ plant to
Lexington's sewer system. Within 12 months, CWS must complete the tie into thgthax
sewer system, shut down the I-20 facility and eliminate discharge into tidaSRiver."DHEC
Denies CWS-20 Plant Permit and Orders Town of Lexington and CWS to Eliminate Discharge
into Saluda RiverSouth Carolina Department of Health and Environmental Control (August 1,
2016), http://www.scdhec.gov/Agency/NewsReleases/2016/nr201608HELC had
previously announced its intention to deny CWS a new NPDES permit. ECF NoDBEC.
reasoned that CWS is ineligible for a permit because f¢gional system is operational and
CWS therefore must connect to a regional sewer system or other treataié@pt’fld. at 15

(citation omitted).



Il PROCEDURAL HISTORY

On December 11, 2018WSfiled acomplaint against EPAndthe Town alleging

violations of theCWA, and seeking declaratory judgment or in the alternative, injunctive relief.

ECF No. 1.Specificdly, inter alia, CWS seekghe following.

(1)

(2)

@)

Declaratory judgmerdgainst EPA finding that “EPA’s approval of the annual
certifications of the 1997 208 Plan is in violation of Section 208 and is therefore
no longer valid to the extent that it recizes as a DMA agntity lacking the
requisite authority to act as sucle ( the Town).”Id. at ] 54(A.

Declaratory judgment againgte Town for allegedly entering into thgreement
whichrestrictsthe Town'’s ability to fulfill its duties undr the CWA and the 1997
208 Plan. Additionally, CWS wants the court to find ti&Town is in violation

of the CWA and the 1997 208 Plan because it has refused to offer interconnection
to CWSs I-20 system to allow compliance with the 1997 208 Plan.

Injunction of the 1997 208 Plan to the extent thafTown serves as DMA for

the region or for an order enjoinittte Town to offer interconnection to the 1-20

system under the terms advanced by CWS and currently pending before the PSC.

A. ProceduraHistory—CWS and EPA

On February 11, 2016, EPA filed a motion to dismasguing that the lawsui$ barred

as to EPAby sovereign immunity, and that CWS failed to provide adequate notice to the EPA

prior to filing suit. ECF No. 24. On February 15, 2016, CWS filed an amended complaint adding

the Administrative Procedure Act, 5 U.S.C. 88 701 et seq. (“AP&8)abasis for the court’s

jurisdiction. ECF No. 25.



On March 10, 2016, pursuant to a court order establishing a revised briefing schedule
(ECF No. 27), EPA filed a supplement to its motion to dismiss. ECF No. 30. EPA’s supplement
counters, among other thingsat CWS’s APA argumentis a “bare reference to the APAdnd
is otherwisd@napplicable becaudbe challenged actions are committed to agency discretion
ECF No. 30 at 9The EPA asserts thatdoes not have mandatoryduty to monitor or de-
designate the Towrd. at 14. On March 17, 2016, EPA filed an additional supplemental
memorandum in support of its motion. ECF No. 31. This memorandumnegssbmply
alerting the court that CWS mailed to EPA a letter dated February 29, 2016, mgrpmderve
asnotice of suit under the CWAd. On April 15, 2016, CWS filed a response in opposition to
the motion to dismiss, arguing treteading of sein 208 of the CWA and EP#
implementing regulationgrovethat CWS has asserted a viable claim undeARA. ECF No.
38.CWS also attempted to raise a claim that EPA failed to perform annual reviewslsf
issued to South Carolina’s State Revolving Fund (“SRF”) program. ECF No. 38 May
3, 2016, EPA filed a reply brief mgting CWS’sarguments anteassertinghat the EPA does
not have a mandatory duty to designate a state’s selected DMEEF No. 43t 3-6. Further,
the EPA argued that CW&nnot assert the SRF claim for the first time in its reply. ECF No. 43
at 9-10.

B. Procedural History—CWS artHhe Town

On January 4, 2016, the Town filed an answer to CWS’s complaint. ECF Nas 13.
stated above, on February 15, 2016, CWS filed an amended complaint add\Rg\tbkaims as
an additional basis for the court’s jurisdiction against EPA. ECF No. 25. CWS'’s ainende
complaint did not allege new claims agaitist Town.See id On February 29, 2016he Town

filed an answer to CWS’s amended compland filed a counterclaim against CWS seeking



actual and punitive damages, costs and expenses, and further relief alscd @a(8's alleged
misuse of the declaratory judgment remedy. ECF NoTB8Town alleges that CWS anke
Town were actively ngotiating, but now CWS brings this action “for an ulterior purpose and
willfully misuses the declaratory judgment remedy in an attempt to gain adearddo
accomplish purposes not warranted by the process.” ECF No. 29 at 8.

On March 21, 2016, CWfiled a motionto dismiss the @unterclaim, eguing thatthe
Town’s counteclaim is untimely because & B compulsory counterclaithat theTown failed to
ask the cart for leave to bringand that theaunterclaim fails to allege sufficient facESCF No.
32. On April 21, 2016the Town filed a response to CWS’s motion to dismikgailing facts
about the negotiations between the parties to supporotimerclaim’s timeliness and its
allegationsECF No. 39. On May 13, 2016, CWS filed a reply to the Town’s respargeng
again for dismissal of theoanterclaimbecause of the Townfailure to asseihe counterclaim
in its first answer and failure to state a cognizable cl&@F No. 44.

At the same timaghe Town moved the court to address CW8&llecations in the
amended complaint. On April 21, 2016¢ Town filed a motion for summary judgmeatguing
that CWS’sdeclaratory claims are actually requests for injunctive relief and that therorate
cause of action under the CWA is a citizen suit enforcement proce@tiergfore, th& own
argues that the court cannot grant relief to CWS becausactios is not a citizen suit. ECF No.
40; ECF No. 4t at 48. On May 27, 2016, CWS filed a resporamguing thathe Town
misconstrues the structure of the action, and neverthelgss;tive relief is proper since the
court has general equitable powers and jurisdiction. ECF No. 46. On June @h2dthyn
filed a reply brief rejecting CWS’s counterarguments and reassertifigtn@s request for

sunmary judgmentECF No. 47. In these motionkgtparties also debated the court’s subject



matter jurisdiction ovea declaratory judgment request on the restrictive covenants in the
Town’s bonds and the Agreement.
On June 27, 2016, the parties appeared before the court for a hearing on EPA’s motion to
dismiss and CWS’s motion tastniss® ECF No. 48After hearing the arguments of the parties,
the court took the motions under advisement and announced that itigsudda written order.
Id. This is the cor’s written order addressirgPA’s motion to dismiss and CWS’s motion to

dismiss. The coamwill also address the Town’s motion for summarggment herein.

[I. EPA’'S MOTION TO DISMISS

A. Standard for a 12(b)(1) and 12(b)(6) Motion tomiss

EPA moves under Fedal Rules of Civil Procedure Rulég(b)(1) and 12(b)(6) to
dismiss the complaint for lack of subject matter jurisdiction and for failure to stéaraupon
which relief can be granteBederal courtare not courts of generalrjsdiction; they have only
the power that is authorized by Article 11l of the Constitution and statuteseehlay Congress.
Bender v. Williamsport Area Sch. Djst75 U.S. 534, 541 (1986).

A Rule 12(b)(1) motion to dismiss for lack of subject matter jurisdiction considers
whether this is the proper court to consider the acatstrict court should dismiss a complaint
for lack of subject matter jurisdiction pursuant to Rule 12(b)(1) if the complaistdaallege
facts upon which subject matter jurisdiction can be based or if the jurisdicticgdtalhs in the
complaint are not tru&erns v. United State585 F.3d 187, 192 (4th Cir. 2009ne plaintiff

bears the burden of proof in a 12(b)(1) motion to dismiss, as the plaintiff is@ggensdiction.

3 At the time the haring was sobduled, briefing on the Town’s motion for summary judgment
was not complete. Therefore, the court did not haddl @gumentsmthis motion. The court will
address that motidmerein basedn thepleadings of the parties.
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Williams v. United State$0 F.3d 299, 304 (4th Cir. 1995l determining whether jurisdiction
exists, the district court is to regard the pleadings’ allegations as meeaee on the issue, and
may consider evidence outside the pleadings without converting the proceedingdo one f
summary judgment.Richmond, Fredericksburg & Potomac R. Co. v. United Sta#sF.2d
765, 768 (4th Cir. 1991).

A Rule 12(b)(6) motion to dismiss for failure to state a claim upon whigf can be
granted tests the legal sufficiency of a compldiehatz v. Rosenberg43 F.2d 485, 489 (4th
Cir. 1991). While the complaint need not be minutely detailed, it must provide enough factual
details to put the opposing party on fair notice of the claim and the grounds upon which it rests
Bell Atlantic Corp. v. TwombJ\650 U.S. 544, 555 (2007) (citi@pnley v. Gibson355 U.S. 41,
47 (1957)). In order to withstand a motion to dismiss, a complaint must contain factuat conte
that allows the court to reasonably infer that the defendant is liable for thedatlegconduct.
Ashcroft v. Igbgl556 U.S. 662, 678 (2009T.he court must accept the allegations in the
complaint as true, and all reasonable factual inferences must be drawn in faeoparftyh
opposing the motiorid. at 679.f the court determines that those factual allegations can
“plausibly give rise to an entitlement to relief,” dismissal is not warraided.

B. Discussion
In CWS’sresponse t&PA’s motion to dismiss<CWS concedes théhisaction is not a

citizen suit brought under the CW/SeeECF No. 38. Consequently, the notice requirement and

4 The citizensuit provision of the CWA provides:

Except as provided in subsection (b) of this section and section
1319(g)(6) of this title, any citizen may commence a civil action on
his own behalf—



waiver of sovereign immunity issues presented in EPA’s motion to dismisoate\What
remainsfrom EPA’s motion to dismisare two issueander the APA: (1) whethéhe EPA under
the CWAhad a mandatory and nondiscretionary duty tdelgnatehe Town as a DMA under
the 208 Plan; and (2) whether the EPA had a duty to perform mandated annual reviews and
oversight of funds issued the SRFprogram. The court will address each issue in order.

1. The EPAdoes not have a mandatory and nondiscretionary duty deslgnate
the Townas a DMA

EPA argues that CWS’s diesignation claim is legally insupportable under the APA,
primarily becausen the eyes of EPACWS hagnisinterpreted botthe CWAS 208(c)(1) and

(c)(2), andEPA regulations, 40 C.F.R. 8 130EPAmaintainsthat the court should defer to

(1) against any person (including (i) the United States, and (ii) any
other governmental instrumentality or agency to the extent
permitted by the eleventh amendment to the Constitution) who is
alleged to be in violation of (A) an effluent standard or limitation
under this chapter or (B) an order issued by the Administrator or a
State with respect to such a standard or limitation, or

(2) against the Administrator where there is alleged a failure of the
Administrator to perform any act or duty under this chapter which
is not discretionary with the Administrator.

The district courts shall have jurisdiction, without regard to the
amount in controversy or the citizenship of the parties, to enforce
such an effluent standard or limitation, or such an order, or to order
the Administrator to perform such act or duty, as the case may be,
and to apply any appropriate civil penalties under section 1319(d)
of this title.

S EPAalso argues th&@WS'’s claim is not an appropriate limited waiver of sovereign immunity
under the APA because the APA only provides for judicial review of an agency action and
waiverof sovereign immunity “only if ‘there is no other adequate remedy in a courtP @

30 at 7 (citingNational Wrestling Coaches Ass’n v. Dep't of B366 F.3d 930, 947 (D.C. Cir.
2004)). EPA contends that CWias other remedies availapéspecially against theown. The
court does natnalyze whatemedies CWS has this sectiorbecausehis orderwill later
addresghe Town’s motion for summary judgment and thaidity of the claims CWS brings
against the Towninsteadjn analyzingePA’s motion to dismisghe courtwill only evaluate
EPA’s dedesignation clainand CWS’sSRFprogramclaim.
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EPA'’s interpretation of the statgtewhich isaninterpretatiorthatallows state and locafftcials
to monitor activities of DMAs, andiews the CWA as plainly stating thisie Governor has
responsibility for the de-designation of a DMA in South Carolina. EPA also dsggasthe
court cannot hold that 8§ 1288(c)(2) imposes on EPA a nondiscretionary dutgésigeate
when 8§ 1288(b)(4)(D)(i), the CWA's language regarding review and withdrawal of the 208 pla
does not require the EPA iimmediatelywithdraw the 208 Rn if the state is not administering
the program in accordance with CWA reguments.
On the other handCWSargueghat the APA permits action against an agefiocyailure
to act, and that upathe withholding of a non-discretionary action, courts, through the ARy
compel action. ECF No. 38 at 1QWS suggests that it hasffstiently alleged that EPA failed to
act in accordance with its mandat@nd non-discretionary duty to designate the Town as a
DMA. Id. According to CWS, the Town should have beerdsignateés a DMAafter signing
the Agreementyecause th&own could no longer fulfill its duties under the 208 Plan to offer an
interconnection to the20 system and eliminate discharge into the Saluda River.
The relevanCWA statuteregardingePA oversight and approval of a DMA reads in part:
C) REGIONAL OPERATING AGENCIES
(1) The Governor of each State, in consultation with the planning
agency designated under subsection (a) of this section, at the time a
plan is submitted to the Administrator, shall designate one or more
waste treatment management agencies (wimaki be an existing
or newly created local, regional, or State agency or political
subdivision) for each area designated under subsection (a) of this
section and submit such designations to the Administrator.
(2) The Administrator shall accept any such designation, unless,
within 120 days of such designation, he finds that the designated
management agency (or agencies) does not have adequate
authority—
(A) to carry out appropriate portions of an areawide waste

treatment management plan developed under subsection (b) of this
section;
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(B) to manage effectively waste treatment works and related

facilities serving such area in conformance with any plan required

by subsection (b) of this section;

(C) directly or by contract, to design and construct new works, and

to operate and maintain new and existing works as required by any
plan developed pursuant to subsection (b) of this section;

CWA 8§ 208, 33 U.S.C. § 1288(c).
The EPA’s implementing regulangertaining to the CWA and DMAread:

(d) Designatd management agencies (DMA). accordance with
section 208(c)(1) of the Act, management agencies shall be
designated by the Governor in consultation with the designated
planning agency. EPA shall approve such designations unless the
DMA lacks the legal,ihancial and managerial authority required
under section 208(c)(2) of the Act. Designated management
agencies shall carry out responsibilities specified in Water Quality
Management (WQM) plans. Areawide planning agencies shall
monitor DMA activities in the area and recommend necessary
plan changes during the WQM plan update. Where there is no
designated areawide planning agency, States shall monitor DMA
activities and make any necessary changes during the WQM plan
update.

40 C.F.R. § 130.9.

When interpeting the CWA or like statutesperts have “long recognized that
considerable weight should be accorded to an executive department’'s constructiatuibey
scheme it is entrusted to administard the principle of deference to administrative
interpretations Chevron, U.S.A., Inc. v. Nat'| Res. Def. Council, 1467 U.S. 837, 844 (1984).
Accordingly,EPA’s interpretation “governs if it is a reasonable interpretation of thdestatot
necessarily the only possible interpretation, nor even thgretation deemenhostreasonable
by the ourts” See Entergy Corp. v. Riverkeeper, Jia&6 U.S. 208, 209 (2009) (emphasis in

original).
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The EPA interprets this regulatiom mean that the Governof each statés responsible
for designating, delesigrating, and otherwise monitoring the DMAs for compliance with the
respective 208 plan. The court finds that EPA’s interpretation is reasamabpective of the
courts opinion as to what would bmostreasonableAssumingas CWS allegeshatthe Town
no longer meets the criteria be a DMA, the court finds EPA’s interpretatiortioé statute
which concludes that the Governsresponsible for delesignaing theTown as a DMAIis
reasonableThe courtreacheshis conclusiorbecaus¢éhe CWA “imposedthe] major
responsibility for control of water pollution on the states,” ti@lEPA implementing guidelines
explicitly provide that| s]tates $hall monitor DMA activities. D.C. v. Schramp631 F.2d 854,
860 (D.C. Cir. 198040 C.F.R. 8§ 130.9Therefore|t is reasonable to conclude that, although
theEPA is required to approve the designation of a DMA within 120 day&RRBéhas no
explicit monitoring and de-designatioesponsibilities after its approval is givenstead,
monitoring and de-designatiosasponsibilitiesrest with the Governor and the state. Thavgn
viewing the allegations of tremended @mplaint as true and drawing &ictual inferences in
favor of CWS, the court findhat EPA’s interpretation of the statu¢hat EPA desnot have a
duty to dedesignatehe Town—is reasonable. As a resuthe court cannot find th#te factsof
this case ye rise to a cause of action under the APA against the EPA.

2. CWScannot bring itelaim that EPA failed to perform duties related to the SRF
progam

Thesecond and finaksuerelated to EPA’s motion to dismigs/olves CWS'’s allegation
that EPA “arbitrarily and capriciously performed its mandated annual ranevoversight of
the funds issued under South Carolina’s SRF Program for the construction of publicty owne
treatment facilities that are contrary to the @pan.” ECF No. 38 at 12. This claim first

appears in CWS’gsponse in opposition t@fitndant’anotion to dismiss (ECF No. 38), argl i
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not included in either CWS’s complaint@amended @amplaint. Courts have not considdr
allegations asserted in an opposition brief if they werdirsptasserted in theomplaint.See
Phillips v. Univ. of Maryland Baltimore CtyNo. 15-02066, 2016 WL 1301276, at *2 (D. Md.
Apr. 4, 2016)see alscCar Carriers, Inc. v. Ford Motor C9.745 F.2d 1101, 1107 (7th Cir.
1984) (declaring that “it is axiomatic that the complaint may not be amended byetisarbr
opposition to a motion to dismiss”). Consequently, the asilirhot consider allegations
regading the SRF Program as grounds for jurisdiction in this case.

The courtgrantsEPA’s motion to dismiss.

IV.  THE COURT LACKS SUBJECT MATTER JURISDICT ION OVER CWS’'S
CLAIMS AGAINST THE TOWN

As a threshold matter, the court must first consider whether it has subject nrettictjan
over the claim. The court may raise lack of subject matter jurisdistiarspontend dismiss the
action Arbaugh v. Y&H Corp.546 U.S. 500, 506 (2008)pvern v. Edwardsl190 F.3d 648, 654
(4th Cir. 1999) Fed. R. Civ. P. 12(h)(3)If the court determines at any time that it lacks
subjectmatter jurisdiction, the court must dismiss the actioA¥) discussed below, the dispute
regards whethehe Town’s contract with the City of Caycand the bond covemis violateits
responsibilities under the CWA, i.e., whether the contract is vithe.need to analyze the CWA
in determining whether the contracwalid isinsufficient to create a substantial federal question.

A. TheTown’'s Summary Judgment Motion

On April 21, 2016, the Town moved for summary judgment pursuant to Federal Rules of

Civil Procedure Rule 56. ECF No. 40. However, the crux of the Town’s motion for summary
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judgmentis that the court lacksubject mattejurisdiction to hear CWS'’s complaiftCWS
argueghatthe Town’s arguments of lack of subject matter jurisdicéoa not “properly asserted
in a motion for summary judgment, which necessarily involves a disposition of a cése on t
merits.” ECF No. 46 at 2 (citin§tanley v. Cent. Intelligen@gency 639 F.2d 1146, 1157 (5th
Cir. 1981) (holding that “[s]ince the granting of summary judgment is a disposition ametiits
of the case, a motion for summary judgment is not the appropriate procedure forthasing
defense of lack of subject matfarisdiction”)). Nevertheless, “[t|he objection that a federal
court lacks subjeatatter jurisdiction, see [Fed. R. Civ. P. 12(b)(1)], may be raised by a party, or
by a court on its own initiative, at any stage in the litigation, even after trial arehtry of
judgment.”Arbaugh 546 U.S. at 506. Accordingly, the court must first consider whether the
court has subject matter jurisdiction over CWS'’s causes of action.

B. Lack of Subject Matter Jurisdiction

In the Town’s motion for summary judgmerthe Town argues that the court lacks
subject matter jurisdiction over C\WWleclaratory relief claim regardinige restrictive
covenants in the Town’s bonds and the Agreement because such claims are to beadetermi
under the state law that governs the contract in question. ECF No. 40-1 at 12. The Town argues
that mere necessity for interpretation of the CWA as part of a contractdib@smot raise a
substantial federal questidd. at 13. Further, the Town argues that CWS’s additional requests
for declaatory judgment and injunctive relief are not permitted under the CWA’&gisait
provision, CWA § 505, 33 U.S.C. § 1365(a). CWS counters that the Town misconstrues the

structure of the action. ECF No. 46. CWS arghesthe bulk ofits claims are in fact request

® The Town also asserted that CWS fails to state a claim upon which reliefengagritedAs
the court dismisses for lack of subject mattersgiagtion, the court declines to determine
whether CWS'’s complaint fails to state a claim for which relief may be granted.
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for declaratory relief concerning the 2B&n and validy under 28 U.S.C. 8§ 2208¢t claims
brought under the citizen suit provisions. ECF No. 46 at 5-11. CWS argues that the Town’s
violations of the CWA 208 Plan invokes federal questioisgliction as the court must interpret
the CWA. ECF No. 46 at 1€£WS further claims that it®quests for injunctive relief are
“available only upon a declaration that a DMA must have the requisite authorityéarsé¢hat
capacity and that the Town, by entering into contracts and issuing bonded indebtedhes
contain covenants restricting its authority, lack [sic] the authority to sertlee DMA for the |-
20 service areald. at 7, 12 Lastly, CWS suggests that this action is proper since the basr
general equitable powers and jurisdictith.at 7; 11-13.

1. Thecourt does not have subject matter jurisdiction to determine the validity of the
restrictive covenants in the Town’s bonds #mel Agreement.

Original jurisdiction is conferred upoederal courts if the matter in controversy “arises
under the Constitution, laws, or treaties of the United States.” 28 U.S.C. § 1331 (2012). “A right
or immunity created by the Constitution or laws of the United States must beremgland an
essentiabne, of the plaintiff's cause of actioisully v. First Nat'l Bank299 U.S. 109, 112
(1936).The court must first determine whether the Amended Complaint allédgdsral cause
of actionin its wellplead complaintSee Metropolitan Life Ins. Co. Vaylor, 481 U.S. 58, 63
(1987). If not, the court must determine whether some element of the claim depemels on t
resolution of a substantial, disputed question of federalTampleton Bd. of Sewer
Commissioners v. Am. Tissue Mills of Ma852 F.3d 33, 36 (1st Cir. 2003ge also Merrell
Dow Pharm. Inc. v. Thompsp#78 U.S. 804, 808-09 (1986) (noting that there is federal question
jurisdiction “where the vindication of a right under state law necessarily fumm[some

construction of federal law”).
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When federal law creates the cause of action, federal courts have subject matter
jurisdiction over the actioMulcahey v. Columbia Organic Chemicals (20 F.3d 148, 151
(4th Cir. 1994) (citingMerrell Dow Pharm. Inc. v. Thompso#78 U.S. 804, 817 (1986Jf,
however, state law creates the cause of action . . . federal question jurisdipgadsien
whether the plaintiff's demand ‘necessarily depends on resolutiosudisdantialquestion of
federal law.” 1d. (citing Franchise Tax Bd. v. Construction Laborers Vacation T488 U.S. 1,
28 (1983)). “The determination of whether a federal issue is sufficientlyastiastshould be
informed by a sensitive judgment about whether the existence of federalljpdiegr is both
appropriate and pragmatic©rmet Corp. v. Ohio Power C®8 F.3d 799, 807 (4th Cir. 1996).

CWS concedes that this is not a citizen suit under the CWA. ECF No. 46 at 6 n.7.
However, Congress did not create a private remedy under the CWA outside akzémestiit.
See Middlese&ty. Sewerage Auth. v. NatSea Clammer’s Assoel53 U.S. 1 (1981)
(hereinafter MiddleseX). Given that CWS is not bringing a citizen stifteissue is whether the
court musimake more than a mere interpretation of the CW/érder to declare the contract and
covenants valid or invalidn Ormet the Fourth Circuit held that thistrict courtcould establish
jurisdiction overa state contraaiaim implicating the EPA’s allocation methodologgcause
theclaim required “interpretation and applicatiof the [Clean Air] Act to the contractual
arrangement between the parti€gSdmpared8 F3d at 807with Rose Acre Farms, Inc. v. N.
Carolina Dep't of Env't & Nat'Res, 131 F. Supp. 3d 496, 507 (E.D.N.C. 20Hppeal
dismissedqSept. 17, 2015)The Ormetcourt further reasoned that the “allowances” are “critical
to the Acid Rain Program,” thus requiring uniform interpretation amongst the. sttt 807.
TheOrmetcourt held that “[w]here the resolution of a federal issues in alsiateause of

adion could, because of different approaches and inconsistency, undermine thg stadbilit
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efficiency of a federal statutory regime, the need for uniformity besarsubstantial federal
interest, justifying the exercis# jurisdiction by the federal cotst” Id.

Conversely, irRose Acre Farmsa corporate plaintiff sought a declaratory judgment that
thefarm’s discharge®f pollutantswere exempt from federal CWA requirements and that the
North Carolina Department of Environmental and Natural Resources could not taguaen
to obtain an NPDES permit. 131 F. Supp. 3d at 50Wing that “the CWA contemplates a
federalstate partnership that is fundamentally different from the fedeadityinistered program
at issue irOrmet” the district court ddmed to exercise subject matter jurisdiction uri2igr
U.S.C. § 1331Rose Acrel3l1 F. Supp. 3d at 50Thecourt reasonethat establishing
jurisdiction “would upset the congressionally-approved balance of responsibilities between
federal and state cosrwith respect to the CWA's NPDES permitting schenae.”

In Templeton Board of Sewer Commissiontdrs parties disputed whether, under the
CWA, the water treatment plant owners were required to pay the user charg@aele
Quality Act of 1987 § 205, 33 U.S.C. § 1284. 352 F.3d aB32Fhe First Circuit held that mere
reference to the CWA in the contract did not create a substantial federal qudsabdl. The
court found that the federal issue was “tangential to the parties’ contrachig)’ra;nd that the
EPA delegates these matters to state agencies “as a matter of ddu&enilarly, in Board of
Trustees Painesville Township v. City of Painesuiie City of Painesville sought an EPAagt
to improveits existing wastewater treatmenapt. 200 F.3d 396, 397 (6th Cir. 1999). In the
grant application, the City suggested that others outside city limits would haessdo the
improved treatment planid. at 398. However, the City refused to extend its senattes the

plant was builtld. The Sixth Circuit held that tha@aintiffs did not have a private right of action
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under the CWA to enforce the grant provisidds(referencingMiddlesexas precluding private
rights of actions under the CWA).

Here,the courthas similar concerrisecause this claim also implicates the fedstaie
partnershigreated by the CWAAIthough a contracial mattemwas alsaat issue as i@rmet
exercising jurisdiction oveCWS’sdeclaratory judgment requdstneither appropriate nor
pragmatichere. Thecontract issue between CWS and Tlosvn deals with the specific 208 Plan
for the Midlandgegion It does not require substantial interpretation of the CWA. Congress
delegated the duties to draft and approve 208 Plans to the states. CWA § 208, 33 U.S.C. §
1288(c). Congress delegated this authority to promote the efficient use of resmdcensure
the goals of the [CWA] were achieved within the framework of local needs amderagnts.”
Central Midlands Council of Governmentg)e 208 Water Quality Management Plan for the
Central Midlands Regiod (Feb. 27, 1997). Accordingly, CMCOG drafted and DHEC approved
the 208 Plan for the Midland’s regidd. A court will need to interpret the stadeafted 208 plan
to address whether the covenants and the Ageee are illegal, unenforceable, or void against
public policy undethe 208 PlanUnlike the need to interpret a term of the Clean Air Act, as in
Ormet the court will be interpreting a stateeated document. Additionally, unlikermet which
affected the nationahterpretation of the Clean Air Act, the 208 Plan is specific for this areh,
it does not require a uniformterpretation amongst the stat@scordingly, there is no
substantial federal questiofihe courtmust dismiss for lack afubject natter jurisdictionunder
28 U.S.C. § 1331.

2. CWS’'sremainingdeclaratory judgment requests are not valid claims for relief

because the court cannot establish an independent source for jurisdiction to allow
the declaratory judgment claims to proceed.
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The Detaratory Judgment Act, 28 U.S.C. § 2202, is not an independent source of federal
jurisdiction. Schilling v. Rogers363 U.S. 666, 677, (1960t also does not create substantive
rights; it is merely ‘a procedural device that enhances the remedies Evadaiaintiffs in
federal court."Stewart v. Potts983 F. Supp. 678, 685 (S.D. Tex. 1997)Stawart the plaintiffs
sought a declaratory judgment to declare that a city would violate the CWA if it &tktop
construct a golf cours&d. The court inStewartdismissed the plaintiffs’ claim under the
Declaratory Judgment Act because the court deterntiathere was no jurisdiction under the
CWA. Id. Here,CWSargues that its declaratory claim “arises under and depends upon the
Court’s analysis of the CWA.” ECF No. 46 at 1Québto the nature of CWS'’s declaratory
judgment requests, the court must dismiss CWS'’s claims against theuntegs the court finds
jurisdiction under the CWA.

As previously set forththereis no private cause of action under the CWA outside of the
citizen suit provisionSee Middlesex53 U.S. at 1see also Davis v. United Stat@22 F.2d
1157, 1158 (4th Cir. 1983) (per curiam) (holding that a plaintiff cannot use the Federal Tort
Claims Act to circumvent the restrictions citizensuits in the CWA)Ohio Valley EnvtiCoal.

v. Mianq 66 F. Supp. 2d 805, 809 (S.D. Ohio 1998) (hereina@id Valley) (finding that
unless a party can meet the requirements of the citizen suit provision, it is nagbegarty to
enfore the regulation or lawhut see BrowneB34 F. Supp. at 967—§8llowing a declaratory
action by a city against the EPA and a state government for violations of § 208 of the CW
because plaintiff's complaint raised a sufficient federal question torceumbgect matter
jurisdiction).

In Ohio Valley a private citizen plaintiff sought to enforce 40 C.F.R. § 123.25(c), an

EPA regulation regarding state NPDES programs, against another pntigte66 F. Supp. 2d
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at 809. TheDhio Valleycourt determinethatthe plaintiff was not suing the EPA, therefore, 8
1365(a)(2)was inapplicable; and plaintiff was not suing to enforce an effluent standard or
omission; therefore§ 1365(a)(1was also inapplicabléccordingly, theOhio Valleycourt
concluded that the CWA did not authorize the private cause of action to enforce 8§ 123.25(c) and
dismissed the claim. Here, asOmio Valley CWS'’s requests for declarations are requests to
enforce the CWAand its applicable regulationGWS itself acknowledges, “any detination
of this Court that the Town lacks the authority to serve as DMA for this region . . saBlges
de-ertifies the Tow as a DMA.” ECF No. 46 at 13, n.14. While CWS sues EPA under the
APA, its declaratory judgment claims agaitiet Town are notlaims against the EPA
Administrator. Additionally, CWS does not contest an effluent standard or liomt&thus, as in
Ohio Valley this court must find that CWils to state a valid cause of action agi® Town.

3. The court cannot grant relief on G3/ injunctive relief requests because the
claims are a private cause of action outside of the CWA.

CWS argues that the court has jurisdiction in equity to decide and issue injunctions
against the Town. ECF No. 46 at 12-13. CWS d#eser v. Warner Holding Co328 U.S. 395,
398 (1946), for the rule that equitable jurisdiction is not limited in the absence ofdolearlid
legislative command.” Unless a statute explicitly, or through an inedeapé&rence, restricts
the court’s equitable jurisdicn, the full scope of that jurisdiction is to be applied CWS
argues that there is no such prohibition here, and the court has the authority to impose the
requested injunctive relief. Conversely, the Town relieMatdlesex TheMiddlesexcourtheld
that “[i]n view of [the CWA'’s] elaborate enforcement provisions it cannot be assumed that
Congress intended to authorize by implication additional judicial remediesvatepcitizens

suing under [the CWA].” 453 U.S. at 14.
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Middlesexcontrols this actin. TheMiddlesexplaintiffs alleged that thdefendants
exceeded their permit limitations by discharging and dumping pollutants, aechgental
entities allowed such dischargéh3 U.S. 1 at 12. The Supreme Court held tiaMiddlesex
actionhad to be brought under the CWA citizen suit provision for enforcement of effluent
limitations and violations, and that no private cause of action existed outside ofzbie sitit
provision.ld. at 18. Here, the injunctive claims are not for enforcement offlueef limitation
and the Town is not the Administrattinerefore§ 1365(a)(2) is inapplicable. The court does not

exercisats general jurisdiction in equity. CWS’s injunctive relief claims are dismissed.

V. THE COURT LACKS SUBJECT MATTER JURISDICTION OVER THE
TOWN’'S COUNTERCLAIM

As stated above, the court must have subject matter jurisdiction over awidmnegard
to the Town’s counterclaim, the court may have subject matter jurisdiction througbreeppdl
jurisdiction Under supplemental jurisdiction, if the court has original jurisdictiveTr a cause of
action, the court may hear all ct@ related to the original cause of actid@ U.S.C. § 1367(a).
However, ashe court lacks subject matter jurisdiction over CWS’s causes of attteonourt
cannot exercise supplemental jurisdiction over Town’s counterclaim.

Further, the court does not have original jurisdiction over the Town’s counter¢lam
Town is asserting abuse of proceshkich is a statéaw tort claim. SeeFood Lion, Inc., v United
Food & Commercial Workers Int'l Unigrb67 S.E.2d 251, 253 (S.C. Ct. App. 2002) (discussing
what plaintiff must demonstrate to prove an abuse of process claim). Fedetsadoonot have
original jurisdiction over claims arising from state law. Accordmtiie court dismisses Town'’s

counterclainfor lack of subject matter jurisdiction.
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VI.  CONCLUSION

For the reasons stated herein, the MotioDismiss the Cas&CF No. 24filed
DefendanUnited States Environmental Protection Agency and Regina McCarthy, in her
capacity as Administrator at the United States Environmental Protection A@getiegtively,
“EPA”), isGRANTED. The Motion to Dismiss Defendant Town of Lexington’s Counterclaim,
ECF No. 32, filed Runtiff Carolina Water Servigdnc., iSGRANTED. Plaintiff Carolina Water
Service’s cause of actionSMISSED for lack of subject matter jurisdictiothe Motion for
Summary Judgment, ECF No. 40, filed by Defendant Town of Lexington, South Carolina, which

the court construes as a motion to dismsBENIED AS MOOT .

IT 1S SO ORDERED.

s/ Margaret B. Seymour
Margaret B. Seymour
Senior United States District Judge

Columbia, South Carolina

SeptembeR9, 2016
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