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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

Career Counseling, Inc. )

d/b/a Snelling Staffing Services, a ) Civil Action No.: 3:15ev-05061JMC
South Carolina Corporation, individually )

andas the representative of a class of )

similarly-situated persons, )
)
Plaintiff, )
V. ) ORDER AND OPINION
)
Amsterdam Printing & Litho, Inc., )
Taylor Corporation, John Does 1-10, )
)
Defendants. )
)

Plaintiff brings an action on behalf of itself and all others similarly situatedyesué of
Defendant®Amsterdam Printing & Litho, Inc. (“Amsterdam”) and Taylor Camguaon (“Taylor”)
(collectively “Defendants”) sending Plaintiff and the putative class'unsolicited fax
advertisements, in violation of the Telephone Consumer Protection Act (“TCPA”), 47 U.S.C. §
227. (ECF No. 1 at-2 1M 1-2.) Before the court is Plaintiff&émendedMotion for Class
Certification (ECF No. 117). For the reasons stated herein, the B&INtES WITHOUT

PREJUDICE Plaintiffs Amended Motion foClass Certification (ECF No. 117

! The term “unsolicited advertisement” is defined as any material advertisngommercial
availability or quality of any property, goods, or services which is tratesmib any person
without that persors prior expresgvitation or permission, in writing or otherwise. 47 U.S.C. §
227(a)(5).
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. RELEVANT FACTUAL AND PROCEDURAL BACKGROUND

Plaintiff alleges that Dfendants sentPlaintiff at least two (2) unsolicited fax
advertisementbetween June 2015 and Decem®@t5, which violated the TCPA.(ECF Na 1
at1-2 12,49 12) Plaintifeekgo certify a classpursuant to Fed. R. Civ. P. 23(b)3)ased on
Amsterdam’stransmission ofwenty-one (21) faxes$o Plaintiff and the proposed class between
June 2015 and December 2015. (ECF No-1La7 2) Plaintiff alleges the fax advertisements
were unsolicited because “[it] had not invited or given permission to Defendants to send the
fax[es].” (ECF No. 1 at 4 1 14.) Plaintiff seeks relief expressly authorigethébJunk Fax
Protection Act of 2005Pub. L. No. 1021, 119 Stat. 35@odified at 47 U.S.C. § 22T)JFPA"),
which amended the TCPAId(at 23 § 5.) More specifically Plaintiff seeks (1) injunctive relief
enjoining Defendants, their employees, agents, representatives, contraciimsgsafbind all
persons and entities acting in concert with them, from sending unsolicited selwertits n
violation of the JFPA; and (2) an award of statutory damages in the minimum amount &1$500
each violation of the JFPA, atd have such damages trebled, as provided by § 22Y (if){Be
TCPA” (1d.)

Plaintiff asserts that Dehdantssuccessfully sen[t] 252,548@x advertisements through
fax broadcaster WestFax, IN(ECF No. 1171 at 22.) Plaintiff also asserts that fAsterdam can
identify through its corporate records thegets tovhomthe [twentyone] faxes were successfully
sent[that are the subject of this motjoh (Id. at10.) Because Amsterdam is able to ascettan

persons or entitiemrgeted by the faxes, Plaintiff asserts that a class is ascertairidbb.3 )

2 Plaintiff ultimatelyalleges that it received twensgven (27) faxes in total, but only brithis
action as to twentgne (21) of tle faxesbecause six (Gaxeswere allegedlysent byAmsterdam
in preparabn for this action. (ECF No. 116-1 at 4 n.1; ECF No. 120 at 3.)

3 “Fed. R. Civ. P.” will hereinafter be denoted as “Rule.”
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On December 28, 2015, Plaintiff filed its Complaint. (ECF No. 1.) On January 4, 2016,
Plaintiff filed a Motion to Certify a Class (ECF No. 6). Judge Cameron McGowan Cuayedst
all briefing on Plaintiffs Motion until after thenitial scheduling conference. (ECF No. 7.)
Defendants filed a response to Plairgiflotion on March 17, 2016. (ECF No. 21.) On March
23, 2016the case was reassignedtie undersigned. (ECF No. 23.) On J@8e2016, the court
held a hearingECF No. 47pn Plaintiff’'s Motion to Certify a Clag&CF No. 6),andon July 12,
2016, the court denied Plaintiff's Motion without prejudice and with leave to rdfi@F (No. 483

On May 12, 2017, Plaintiff refiled its Motion for Class Certification. (ECF No. 68.) On
June 8, 2017, Defendants responded (ECF No. 75), and on June 30, 2017, Plaintiff replied (ECF
No. 85). On August 23, 2017, the court granted the Paiflesasent Motion for Leave to
Supplement Defendants’ Motion for Summary Judgment and Opposition to PlaMubtien for
Class Certification (ECF No. 88). (ECF No. 89.) The same day, Defendathis 8lepplemental
Response to Defendants’ Motion for Summary Judgment and Opposition to Plaintifios kbot
Class Certification (ECF No. 91), to which Plaintiff replied (ECF No0.%93.)

On November 2, 2017, a hearing was schedtdeddecember 1, 2017n regard to
Plaintiff's Motion for Class Certification (ECF No. 68) and Defendantstivh for Summary
Judgment (ECF No. 69).(ECF No. 96.) On November 16, 2017, the court granted Defehdants

Second Unopposed Motion for Leave to Supplement Defenddot&n for Summary Judgment

4 Plaintiffs Motion wasfiled as a “placeholder” motioin order to avoid the “unnecessary
gamesmanship” surrounding “pick-off” attempts. (ECF No. 48 at 1.)

®The court notes that Defendants filed the same document in support of their Motion foa$umm
Judgment and in Opposition to Plaintiff's Motion for Class Certification. (EG§. 91, 92 In
the same manner, Plaintiff filed the same document in response/reply. (ECIBN®4.)

® Defendand filed their Motion for Summary Judgment (ECF No. 69) on May 16, 2017.



and Opposition to Plaintiff's Motion for Class Certification (ECF No. 99). (EGF100.) The
same day, Defendants filed a Second Supplemental Response to Defendants’ Motion farySumm
Judgment and Opposition to Plaintiff’'s Motion for Class Certification (ECF No. 102)hitchw
Plaintiff replied (ECF No. 103.)

On November 27, 2017, Plaintiff filed an Unopposed Motion for Leave to File Response
to Defendants’ Second Supplement to Defendants’ Motion for Summary Judgme mipaosition
to Plaintiff's Motion for Class Certification. (ECF No. 104.) On November 28, 20&7¢durt
granted this Motion (ECF No. 105), and Plaintiff filed its Response (ECF No. 10@)ecmber
1, 2017, thecourt held a hearing dalaintiff’'s Motion for Class Certification (ECF No. 68) and
Defendants’ Motion for Summary Judgment (ECF No. 69). (ECF No. 109.)

On March 27, 2018, Defendants filed a Third Motion for Leave to Supplement Defendants’
Motion for Summary Judgment and Opposition to Pldiatiflotion for Class Certification. (ECF
No. 112.) On the same day, the court granted Defendants’ Motion (ECF No. 112), and due to the
complexity and amount of supplemental information filed by the parties, the csortdehied
without prejudice Plainti's Motion for Class Certification (ECF No. 68) and Defendants’ Motion
for Summary Judgment (ECF No. 69). (ECF No..L1Bhe court directed the parties to refile
their respective motions amol consolidate any supplemental caselaw or arguments inrtiespa
respectivanemorandums of law within fourteen (14) days of ¢bartfiling its Order. (d.) On
April 10, 2018, Plaintiff filed its Amended Motion for Class Certification (ECF No.)11@n

April 24, 2018, Defendants responded. (ECF No. 119.)



I. JURISDICTION

The court has jurisdiction pursuant to 28 U.S.C. § I8%dause Plaintiff brings its claim
pursuant to the Telephone Consumer Protection Act, 47 U.S.C. § 227(b)($¥E&CF No. 1 at
316).

[11.  LEGAL STANDARD

The United States Court of Appeals for the Fourth Circuit has held that a class bannot
certified if the class members are not identifiable or ascertainable, statifiRule.23 contains an
implicit threshold requirement that theembers of a proposed stabe feadily identifiable.” EQT
Prod. Co. v. Adair 764 F.3d 347, 358 (4th Cir. 201@uotingHammond v. Powel462 F.2d
1053, 1055 (4th Cirl972)) see als&olo v. Bausch & Lomb Indo. 2:06CV-02716DCN, 2009
WL 4287706, at *4 (D.S.C. Sept. 25)09) ([A]s a preliminary matter, the court must consider
the definition of the class when determining the appropriateness of classatestif”) (citing
Kirkman v. North Carolina R. Cp220 F.R.D. 49, 53 (M.D.N.C. 2004)).

In addition to demonstrating ascertainability, the party seeking class edidifibears the
burden of demonstrating that it meets the requiremenRutd 23. See, e.g., Romig v. Pella
Corporation 2016 WL 3125472, at *3 (D.S.C. June 3, 2016)Rule Z(a) providesthat
certification is only proper if: “(1) the class is so numerous that joindedl ahembers is
impracticable; (2) there are questions of law or fact common to the clagse (RBitns or defenses
of the representative parties are typichlthe claims or defenses of the class; and (4) the
representative parties will fairly and adequately protect the interests of$s.”

Once these prerequisites are met, the proposed class must still satisfy tmeeof
additional requirements for certification under Rule 23®ge EQT Prod. Cp764 F.3d at 357

(quotingGunnells v. Healthplan Servs., In848 F.3d 417, 423 (4th Cir. 2003)Plaintiff seeks



cetification under Rule 23(b)(3)herefore, Plaintiff must show that “questions of lawfamt
common to class membepsedominateover any questions affecting only individual members,
and that a class action is superior to other available methods of fairlyfemreh# adjudicating
the controversy.(emphasis added): The predominance reqqement is similar to but “more
stringent” than the commonality requirement of Rule 23{d&)orn v. Jeffersoi®ilot Life Ins. Co.
445 F.3d 311, 319 (4th Cir. 2006) (quotingnhart v. Dryvit Sys255 F.3d 138, 146 n.4 (4th Cir.
2001)).

A party must produce enough evidence to demaestizat class certification is in fact
warranted. SeeWakMart Stores, Inc. v. Duke$64 U.S. 338, 350 (2011). If one of the
requirements necessary for class certification is not Pr@itiff's efforts to certify a class must
fail. See Clark v. Experian Information Solutions, Jri2001 WL 1946329, at *4 (D.S.C. March
19, 2001) ¢iting Harriston v. Chicago Tribune C®92 F.2d 697, 205 (7th Cir. 1993)).

The court must go beyond the pleadings, taking a “close look” at relevant matters tiognduc
“arigorous analysis of such matters,” and making “findings” that the requirsmieRule 23 have
been satisfiedSee Gariety v. Grant Thornton, LLB68 F.3d 356, 365 (4th Cir. 2004) (citations
omitted).” While the court should not “include consideration of whether the proposed class is
likely to prevail ultimately on the merit&]. at 366 (citingEisen v. Carlisle and Jacquelid17
U.S. 156, 17778 (1974)), “sometimes it may be necessary fordik&ict court to probe behind
the pleadings before coming to rest on the certification questldn(titing Gen. Tel. Co. of the

Southwest v. Falcod57 U.S. 147, 160 (1982)).

" See also Duke$§g4 U.S. at 3561 (“[Clertification is proper only ifhe trial court is satisfied,
after a rigorous analysis, that the prerequisiteRuie 23(a) have been satisfi§d(internal
citations omitted).



V. ANALYSIS

l. Telephone Consumer Protection Act

“Voluminous consumer complaints about abuses of telephone techrdioggxample,
computerized calls dispatched to private heapeompted Congress to pass the TCPMims v.
Arrow Fin. Servs.LLC, 565 U.S. 368, 3701 (2012) “Congress determined that tedl
legislation was needed because telemarketers, by operating interstate, wearey etatgaw
prohibitions on intrusive nuisance calls. The TCPA bans certain practices invasixaoy jpnd
directs the Federal Communications CommissidfCC’) to prescribe implementing
regulations.” Id.

The JFPA’'s amendment to the TCPA had three purposes, one of which was addressed
above:

(1) Create a limited statutory exception to the current prohibition against the
faxing of unsolicited advertisements to individuals without their “prior
express invitation or permission” by permitting such transmission by senders
of commercial faxes to those with whom they have an established business
relationship (EBR}

(2) Require that senders of faxes with unsolicited advertisen{eats “junk
faxes”) provide notice of a recipient’s ability to opt out of receiving any future
faxes containing unsolicited advertisements and afoestmechanism for
recipients to opt out pursuant to that notice.

(3) Require the Federal Communications Commission (FCC) and Comptroller

General of the United States to provide certain reports to Congress regarding
the enforcement of these provisions.

8 An EBR is defined as, “a prior or existing relationship formed by a voluntaoywiay
communication between a person or entity and a business or residential substtribemthout
an exchange of consideration, on the basis of an inquiry, application, purchase oridrabgact
the business or residential subscriber regarding products or services offesechbyerson or
entity, which relationship has not been previously terminated by either party.” .HR.&
64.1200(f)(6).



S. Rep. No. 109-76, at 1 (2005).

To prevail on a TCPA claim pursuant to 47 U.S.C. 8§ 227(b)(1& @laintiff must establish
that “(1) the defendant used a telephone facsimile machine, a computer, or oitertaleend
one or more faxes to the plaintiffs facsimile machine [defendant was a Se(@)eje faxesent
were “advertisements”; and (3) the plaintiff did not give prior expressatnmit or permission for
defendant to send the faxé$.Brodsky v. HumanaDental Ins. C&No. 10 C 3233, 2014 WL
2780089, at *6 (N.D. Ill. June 12, 2014pinion modified on denial of reconsideratjdyo. 10 C
3233, 2014 WL 4813147 (N.D. lll. Sept. 29, 2014) (citation omittetfhe TCPA prohibits
sending an unsolicited faadvertisement to gecipient.. . . [T]he recipient$ the person or entity
that [receivesthe fax? Sandusky Wellness Ctr., LLC v. Medtox Sci., B2l F.3d 992, 997 (8th
Cir. 2016) (citing 47 U.S.C. § 227(b)(1),(3).

Il. Standing
Defendants challenge whether Plaintiff's proposed class can be certifi@adsbesome

class members may have provideasterdam wittlprior express invitation or permission to send

® “The term sender . .means the person or entity on whose behalf a facsimile unsolicited
advertisement is sent or whose goods or services are advertised or promotednsotioged
advertisement.” 47 C.F.R. § 64.1200(f)(10).

10 The first two elements are undisputsito Ansterdam (ECF No. 116l at 4; ECF No. 120 at
3.) However, there is a disputed question of &&to whether Taylor is a “sender” for purposes
of the TCPA This issuewas addressed by the court in its denial of Defend&&sdbnd Motion
for Summary Judgment (ECF No. 31@ECFNo. 123.) Additionally, there is a disputed question
of fact as to whether Plaintiff gave Defendants prior express invitation or omi® send
Plaintiff faxes and this disputed questionaddressed by the court in its denial of Defendants’
Second Motion for Summary Judgment (ECF No. 116). (ECF No. 123.)

11 Butcf. Bridgeview Health Care Ctr. Ltd. v. Clarko. 09CV-05601, 2011 WL 4585028, at *3
(N.D. lll. Sept. 30, 2011§“Persuasive authority within the Seventh Circuit holds that given the
plain reading and statutory intent of the TCPA, a violation of the TCPA simply escghiat an
unsolicted fax be sent, not that Plaintiff must prove that it was recé)ved.
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faxes to those class memhdtwusthese class members sufferem Article 111 injury. (ECF No.

119 at 13.) Therefore, the court must address standing because whether a party hgsistandi
“the threshold question in every federal case, determining the power of the courttarettie

suit,” without standing the case may not move forwa&rth v. Seldin422 U.S. 490, 498 (1975);

see alsAtlantiGas Corp. v. Columbia Gas Transmission CA2fp0 F. App’'x 244, 247 (4th Cir.
2006) (“[a] court does not have subject matter jurisdiction over an individual [or party] who does
not have standing.”).

“The party attempting to invoke federal jurisdiction bears the burden of establishing
standing.”Miller v. Brown 462 F.3d 312, 316 (4th Cir. 200(citing FW/PBS, Inc. v. City of
Dallas, 493 U.S. 215, 231 (1990)). “The standing doctrine has both constitutional and prudential
components.”Bishop v. Bartlett575 F.3d 419, 423 (4th Cir. 2009) (citiAden v. Wright 468
U.S. 737, 751 (1984)abrogated on other grounds blyexmark Intl, Inc. v. Static Control
Components, Inc134 S. Ct. 1377 (2014) “When the case is a class action lawsuit, the named
class representatives ‘must allege and show that they personallgdevejured, not that injury
has been suffered by other, unidentified members of the class to whicletbey.l3 Pashby v.
Delia, 709 F.3d 307, 316 (4th Cir. 2013)uptingBlum v. Yaretsky457 U.S. 991, 1001 n.13
(1982));see also Dreher v. Experian Info. Splsc., 856 F.3d 337, 343 (4th Cir. 2017) (“In a
class action matter, ‘we analyze standing based on the allegationsafgbéngury made by the
named plaintiff. Without a sufficient allegation of harm to the named plaintiff incpkat, he
cannot meet his burden of establishing standingqtloting Beck v. McDonald848 F3d 262,
269-70 (4th Cir. 2017)).

In order to demwstrate constitutional standing under federal law, Plaintiff, as the class

representativemust establish that it suffered or fagadimminent “(1) injury in fact (2) that is



fairly traceable to the defendant’s conduct and (3) that is likely to be sedrby a favorable
decision.” See Retail Indus. Leaders Assoc. v. Field@b F.3d 180, 186 n.1 (4th Cir. 2007)
(citing Lujan v. Defenders of Wildlif&04 U.S. 555, 560-61 (1992)).

For an injury to be cognizable under current standing doctrine, Plaintiff's injurycin fa
must be “concrete and particularized, and actual or imminent, not conjectural dnetigabt’
White Tail Park v. Stroubet13 F.3d 451, 458 (4th Cir. 2005) (qugticujan, 504 U.S. at 560
61). Congress may also, “elevat[e] to the status of legally cognizable snpeiéactoinjuries
that were previously inadequate in la¥.”Lujan, 504 U.S. at 578. However, Plaintiff cannot
“allege a bare procedural violation, divorced from any concrete harm, ang fagishjuryin-
fact requirement of Article Ill.”Spokeo, Inc. v. Robin$36 S. Ct. 1540, 1549 (2016).

In regard to the prudential component of standingtdfsjingdoctrine embraces several
judicially selfimposed limits on the exercise of federal jurisdiction, such as the general fooahibi
on a ltigant’s raising another persanlegal rights, the rule barring adjudication of generalized
grievances more appropriately addezss the representative branches, and the requirement that
a plaintiff's complaint fall within the zone of interegiotected by the law invoked Allen, 468
U.S. at 751see alsdBishop 575 F.3d at 423 exmark 134 S. Ct. at 1387. The dispute at issue
in this case oly concerns whether the proposddss memberslaims are within the “zone of

interests” of the TCPAS (ECF No. 119 at 15.) The central question as to prudential standing in

12 See also Wdln, 422 U.S. ab14 (“Congress may create a statutory right or entitlenjehd,
alleged deprivation of which can confer standing to sue even where the plaintiff would have
suffered no judicially cognizable injury in the absence of statute.”)ngdiinda R.S. v. Richard
D.,410 U.S. 614, 617 n. 3 (1973)).

13See also Lexmart34 S. Ct. at 1387 (“Whether a plaintiff conveishin the ‘zone of interests’
is an issue thatequires [the Supreme Coutt} determine, using traditional tools of statutory
interpretation, whether a legislatively conferred cause of action enceespas particular
plaintiff' s claim.”).
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this case is whether Plaintiff falls into the class of Plaintiffswi@pngress has authorized to sue
under 47 U.S.C. § 227.

I Plaintiff's Constitutional Standing

Courts have recognized that the receipt of unsolicited faxes can be a conenste inj
because the faxes wadiee recipieris toner and paper, its time, and the fagcupiesthe
recipients fax machine* Plaintiff has provided evidentkat Amsterdam sent Plaintiff d¢ast
two faxeswvhich Plaintiff receivedECF No. 11), and also provided Plaintiff's President Elizabeth
Trenbeath’s deposition testimony regarding how much Plaintiff pays ftaxitsiachine, its cost
of paper, and the timesitemployees take read and determine the subjecttteraof each fax
received (ECF No. 11TI0at 7-8 (pp. 1823)). Ms. Trenbeath testified that each month Plaintiff
pays $376 a month to lease its fax machitheaf 7 (20:412)), pays anywhere from $2%4 a box
for paperid. (20:1321)), and pays $77 farmaintenance plan that includes printer toner as needed
(id. at 8 (21:36)). Ms. Trenbeath also testified that each time Plaintiff receives a fax an employe

has to review it to determine its subject matter, and that it only takes a “few setonelvew

14 Wendell H. Stone Co., Inc. v. Chesapeake Plywood, NoC CV MJG16-2821, 2017 WL
1550242, at *2 (D. Md. May 1, 2017) (“[t]lhe United States Court of Appeals for the Fourth Circuit
has not addressed [whether plaintiff has standing] in the context of a TCPAifax ldbwever,

in Resource Bankshares Corp. v. St. Paul Mercury Ins.403.F.3d 631, 639 (4th Cir. 2005), the
Fourth Circuit decidedg-for insurance coverage purposethat a claim against an insured for
sending a fax in violation of the TCPA was [not] a covered claim for ‘property giamahe
Resourceourt stated that the receipt of a fax “occasions the very property damageRhevas
written to addess: depletion of the recipient’s time, toner, and paper, and occupation of the fax
machine and phone lineld. [Therefore, Plaintiff has standing],"$ee also Florence Endocrine
Clinic, PLLC v. Arriva Med.LLC, 858 F.3d 1362, 1366 (11th Cir. 2017) (“[b]ecause the chnic’
fax machine was occupied and rendered unavailable for legitimate businespnhéssing the
unsolicited fax, the clinic estabhed that it suffered a concrete injuryHjprton v. Sw. Med.
Consulting, LLCNo. 17€V-0266-CVE-MJX, 2017 WL 2951922, at *3 n.3 (N.D. Okla. July 10,
2017) (listing cases that have found plaintiffs to have standing irSpadtecl CPA fax cases).
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the fax but that twoto three people might handle a particular. fafd. at 8 (22:1923:3).}°
Further Ms. Trenbeath also testified that the receipt of faxes was an “invasion db{isargss 6
(Id. at 8 (23:412).)

Plaintiff's receipt of Amsterdam’s faxes impeded its time because it requitedsatone
employee to determine the nature of the &nd to the extent that a fax was a junk fax, it depleted
Plaintiff's resources in terms of paper and toner, andimed Plaintiff's fax machineThe
impediment toPlaintiff's time the depletion of Plaintifs resources, and the occupancy of
Plaintiff's fax machineconstitutesn injuryin-fact for purposes of the TCPA&ege.g., Wendell
2017 WL 1550242, at *2Resource Bankshares Cargl07 F.3d at 639lorence Endocrine
Clinic, 858 F.3d at 1366. It is undisputed that Amsterdamfaget toPlaintiff (ECF No.116-1
at4 n.1; ECF No. 120 at 3Yhich causedhjury, and this court is able to redress this injury under
the TCPA, 47 U.S.C. 8§ 227(b)(3). Therefore, Plaintiff has established constitutaomdihgt

il. Plaintiff's Prudential Standing

There is a dispute as to whether Plaintiff g&rasterdamprior express invitation or
permissionto sendfaxes toPlaintiff, and also a dispute as to whether theoyptnotices on
Amsterdarts faxes are compliarwith the TCPA The resolution of these disputedl affect the
outcome of the casend whether Platiff has stated a valid claingiven the intent of the TCPA.
However,the court has the discretion to refrain from addressing prudential standing ares utiliz

that discretion in this cas&ee United States v. Dag00 F.3d 713, 721 (4th Cir. 2012) (“Unlike

15 Ms. Trenbeath also testified that there was a “cubbyhole” for each type of inctamibgsed
on its content (i.e. payroll, collections, junk faxes, etc.) and she reviews them md&Gly No.
117-10 at 19:11-25))

16 Ms. Trenbeatts testimonywas in response to the question: “Have you ever been injured by the
inbound faxes [not referencing any particular faxes]?” (ECF No. 117-10 at485R3
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Article Il starding, issues of prudential standing are4ummsdictional and may be “pretermitted
in favor of a straightforward disposition on the merits.”) (quoingstuen v. Crutcherd96 F.3d
1139, 1147 (10th Cir. 20078¢e also Verizon Maryland, Inc. v. Pub. Serv. Comm’'n of Maryland
535 U.S. 635, 64243 (2002) (“It is firmly established in our cases that the absence of gaslid
opposed to arguable) cause of action does not implicate sulgétetrjurisdiction, i.e., the court’s
statutory or constitutional peer to adjudicate the case.”) (citi®leel Co. v. Citizens for Better
Environment523 U.S. 83, 89 (1998)).

II. Class Ascertainability

Pursuant t&EQT Production Cg.the court must determine if a class is ascertainable, and
must be able to readily identify the class members of the proposed class inceeferehjective
criteria. 764 F.3d at 358ee alsdolg 2009 WL 4287706, at *4.

“If class members are impossible to identify without extensive and indiviedafact
finding or ‘mini-trials,” then a class action is inappropriateEQT Production Cq.764 F.3d at
358 (quoting Marcus v. BMW of N. Am., LL@G87 F.3d 583, 593 (3@ir. 2012)). However,
“[Plaintiff] need not be able to identify every class member at the time of cditificald. The
court finds that thelass Plaintiff seeks to certify rotascertainable.

Plaintiff's class is defined as “[a]ll persons or entities who were successfullprsermr
more [ofthe twentyone (21)faxes at issue in this case, senalleged vidation of the TCPA'.
(ECF No. 1171 at 2) To determine therospective class members, Plaintiff proposes an
administrative system in which theoupon code’or “family code”on each fax advertisemesdn
be crosgeferencd with an “exception reporth order teestablistwhich parties were successfully
sent the fax advertisemenfid. at9-10); (see alsd&CF No. 117 at 42:58, 45:1823, ECF No.

117-9at 8(79:3-6).) The exception reports are reports that accompany a “job summary report”

13



(statisticsregarding the batch of faxes seamtluding those transmissions that failed as well as the
total number of fax numbers that were remdvdobm transmissio)) and providea list of fax
numbers for which the fax transmission faibett a list of thoséax numbers that were removed
(ECF No. 1171 at 9; (see als®&CF No. 1175 at 44:1745:15; ECF No. 117-11 at 5 (16:16-17)
Plaintiff hasnot provided evidencef the unique set of fax numbers to whigimsterdam
successfully sentaxes!® As currently configured, in order to determine which parties were
successfully sent a fathe courtwould have to croseeference theompletelist of numbers to
which the fax was sef(the target fax listjvith the exception repar(SeeECF No. 1175 at 45:18
23.) The exception reporhcludes the numbers to which the fax was unsuccessfully sent and the
numbers that were remove(Sedd. at 44:1745:15) This crosgeferencing process would force
the court to look at each numbedividually to ensure that Mvasnot included in the “failedor
“removed category.
The United States Court élppealsfor the Sixth Circuit has found th&fi] n the context
of the TCPAwhere fax logs have existed listing each successful recipient by fax numaipe
circuit hasconcluded that such a ‘record in fact demonstrates that the fax numbers are objective
data satisfying the ascertainability requireménbandusky Wellness Ctr., LLC v. ASD Specialty
Healthcare, InG.863 F.3d 460, 471 (6th Cir. 2013} corrected on denial of reh’g en bai&ept.

1, 2017),cert. denied 138 S. Ct. 12842018) (quotingAm. Copper & Brass, Inc. v. Lake City

7 The “removed” section of the Job Summary Report “contains numbers in removahtistan
contain invalid numbers and duplicate numberseég, e.gEECF No. 117-4 at 2.)

18 SeeCE Design Ltd. v. Cy’s Crabhousg, Inc, 259 F.R.D. 135, 1442 (N.D. Ill. 2009) (“The

fax numbers on the logs present enough information to enable class counsel tthiocidss
members. . . . Plaintiff has provided circumstantial proof of receipt by all of the naitobghich

thefax logs indicate faxes were@essfully sent on behalf of [Defendarifhat is sufficient to
satisfy the preponderance of the evidence standard, assuming that is the standppligbatsa
defendants contend.{internal citations omitted)
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Indus. Prods., In¢.757 F.3d 540, 545 (6th Cir. 2014Y).Other courts have also held that fax logs
establishing which fax numbevgere successfully sent a fax at issue in the case was enough to
establish predominae?® SeeHoltzman v. Turzdyo. 08 C 2014, 2009 WL 3334909, at *5 (N.D.

lIl. Oct. 14, 2009)* Plaintiff has proffered the fax transmission logs documenting the contacts to
whom MessageVision successfully sent the fax. These logs are sufficient leasit
circumstantially prove that 8,630 faxes were successfully transmitted tod2dual numbers

who thus received tHsubject] fax?).

“Where the practical issue of identifying class members is overly probtertte court
should consider that the adnsitrative burdens of certification may outweigh the efficiencies
expected in a class actionrCuming v. S.C. Lottery Comm’2008 WL 906705, at *1 (D.S.C.
March 31, 2008]jciting Sanneman v. Chrysler Cord91 F.R.D. 441, 445 (E.[Pa.2000). The
court finds that the class cannot be ascertained beeatismit theunique set of fax numbers
descibed abovehe court would have to take each individual numbethertarget dx listfor a

specific faxand thercrossreference the target fax list with the exception refmrthat specific

19 See als®@andusky Wellnestr., LLC, 821 F.3d at 997 (The Eighth Circuit found the proposed
class to be ascertainable because Bffaprovided fax logs which included tifax numbers hat
received the faxesent by Defendagt Am. Copper & Brass, Inc757 F.3d at 54%°[ Plaintiff's]

expert witnegs] analyzed B2B’s fax records in his report. Based on those records, [the expert]
opined that “a total of 10,627 successful transmissions of a complete fax wersfiligcesnt to

and received by 10,627 unique fax numbers [which provides objective data satisfying the
ascertainability requirement].”)

20See Hayes v. Walart Stores, Ing.725 F.3d 349, 359 (3d Cir. 2013) (“[The Third Circuit] ha[s]
previously noted that the line dividing ascertainability from predominancierisy. But despite
some overlap, they remain separate prerequisites to class certificatianandistinct purposes:

the ascertainability requirement focuses on whether individuals fittingake definition may be
identified without resort to miririals, whereas the predominance requirement focuses on whether
essential elements of the clas<laims can be proven at trial with common, as opposed to
individualized, evidence. jinternal citations omitted).
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fax. Thecourt finds that requiring tb crossreference dargetfax listwith an exception repofor
each faxcreaes an undue burden on the caadbilityto ascertairthe proposed classhé&refore,
Plaintiff has not carried its burden of establishing tiiegt class is ascertainableSee EQT
Production Co, 764 F.3d at 358. Because the court finds that Plaintiff's proposed class is not
ascertainale, the court makes no finding as to whether Plaintiff has establieeeRule 23
prerequisites for class certification or whethgais Yaakov of Spring Valley v. Federal
Communications Commissio852 F.3d 1078 (D.C. Cir. 2017) wecedential in the Fotr
Circuit. Therefore, the court must deny Plaintiff's Amended Motion for Class Cattdn (ECF
No. 117).
V. CONCLUSION

For the reasons stated above, the cBlENIES WITHOUT PREJUDICE Plaintiff's
Amended Motion for Class Certification (ECF No. 117).

IT 1SSO ORDERED.

¢ y
8,7}@,&% CRLS
United States Districludge

July 3, 2018
Columbia, South Carolina
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