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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

Career Counseling, Inc., d/b/a Snelling
Staffing Services, a South Carolina Civil Action No. 3:1%v-05061JMC
corporation, individually and as the
representative of a class of similarly
situated persons,
ORDER AND OPINION
Plaintiff,
V.

Amsterdam Printing & LithpInc., Taylor
Corporation and John Does 1-10,

)
)
)
)
)
)
)
)
)
)
)
)
)
Defendang. )
)

Plaintiff Career Counseling, Inc. filed this action against Defendeamtsterdam Printing
& Litho, Inc., Taylor Corporation, and JohDoes 110 (collectively “Defendants”) seeking
recovery of damages for injuriedlegedlycaused byDefendants’ businegractice of sending
unsolicitedfacsimile(“fax”) advertisements(ECF No. 1.)

This matter is before the court pursuant to Plaintiffistion to Compel Defendants to
produce documents containing tfex numbers used to transmit thirty faxes to Plaintiff and
“exception” reports indicating unsuccessful attempts to send faxes. (ECF Nol50-at the
reasons set forth below, the coENIES Plaintiff's Motion to Compel (ECF No. 50without
prejudice.

I. FACTUAL AND PROCEDURAL BACKGROUND

On Decembr 28, 2015, Plaintiff filed a @nplaint alleging that Defendantent faxes

containingunsolicited advertisements in violation of 47 U.S.C. § 227(b) (20R®)s(rictions on

Use of Phone Equipment)ECF No. 1.) Plaintiff soughiedressrom Defendantsn the form of
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“(i) injunctive relief enjoining Defendants, their employees, agertgesentatives, contractors,
affiliates, and all persons and entiteging in concert with them, from sending unsolicited
advertisements . . . and (ii) an award of statutory damages in the minimum am&&600dbr
each violation [of the statute], atmlhave such damages treblfeECF No. lat 2-3 § 5) Plaintiff
then filed a Motion to Certify ClassnoJanuary 4, 201§ECF No. 7.)On March 17, 2016,
Defendants filed a Response in Opposition to the Motion to Certify Class. (ECHAN On July
12, 2016, the courtleniedPlaintiff's Motion to Certify Classas prematurewithout prejudice
(ECF No. 48.)

On December 8, 2016, Plaintiff filed a Motion to Compel Requests for Inteorgddos.
14, 28, 29, 39and 40 claiming that disclosures crucial for Plaintiff to timely file an expert
witness reporthatdemonstrate the ‘asertainability of the class(ECF No. 50.YOn December
22, 2016, Defendants filed a Response in Oppos{t&®F No. 51), claiming that (1) “Plaintiff
fails to demonstrate that the fax target lists are relevant to theaasabitity of the class,” (2)
“[t] he fax target lists are trade secrets, the disclosure of which could harmd&etgsi and (3)
“[t]his court should protect [Defendants’] customers from Plaintiff's attorneys’ irdgrusipon
their privacy.”

I1.LEGAL STANDARD

The amendment to Fed. R. Civ. P. 26 provides that “[p]arties may obtain discovery
regarding any nonprivileged matter that is relevant to any party’s cladefemse and proportional
to the needs of the case, considering the importance of the issues at $taleetion, the amount
in controversy, the parties’ relative access to the relevant informatmmpatties’ resources, the
importance of the discovery in resolving the issues, and whether the burden or e{piese

proposed discovery outweighs its likely benefit. Information within this scope awaiscneed



not be admissible in evidence to be discoverable.” Fed. R. Civ. P. 26(b)(1). The scopeveirdis
permitted by Rule 26 is designed to provide a party with information reasometdgsaryo
afford a fair opportunity to develop its cabkat’| Union Fire Ins. Co. of Pittsburgh, P.A. v. Murray
Sheet Metal Co., Inc967 F.2d 980, 983 (4th Cir. 1992).

Fed. R. Civ. P. 33(b)(3) requires that each interrogatory must, to the extent there is
objection, be answered separately and fully in writing under oath. Fed. R. Civ. P. 3Afa)(1)
permits a party to serve upon any other party a request within the scope of Rule pégdute
and permit the requesting party to inspect, copy, test, or sample any tebigmaible things.
Fed. R. Civ. P. 34(b)(2)(B) requires that for each item or category, the respastseitimer state
that inspection and related activities will be permitted as requested or state awificisp the
grounds for objecting to the requests, including the reasons.

Fed. R. Civ. P. 37 states that “[o]n notice to other parties and all affected persomg, a par
may move for an order compelling disclosure or discovery. The motion must inclutié@atien
that the movant has in good faith conferred or attempted to confer with the person Gailpagty
to make disclosure or discovery in an effort to obtain it without court action.” Fed. R. Civ. P.
37(a)(1). “For purposes of [Rule 37(a)], an evasive or incomplete disclosure, anisvesponse
must be treated as a failure to disclose, answer, or respond.” Fed. R. Civ. P. 3f{ayifizaBy,

a party “may move for an order compelling an answer, designation, production, otiorspec
Fed. R. Civ. P. 37(a)(3)(B). Broad discretion is given to a district courtiside¢o grant or deny
a motion to compelSee, e.gLone Star Steakhouse & Saloon, Inc., v. Alpha of Va,,43¢.3d

922, 929 (4th Cir. 1995).



[11. ANALYSIS

Plaintiff argues thathe courtmust grant thenstant motiorbecausd1l) Plaintiff's expert
repat is due January 27, 2017) tBeinformation in the documents at “the heart of that expert
report,” and (3) the information in the documentsnéxessar to satisfy the Fourth Circuit's
implied“ascetainability of the class” requiremenECF 501 at 11) Specifically,Plaintiff insists
thatDefendants be compelled to answes following interrogatories:

Request No. 14: For any document referred to in Request No. 1, all documents that

indicate or mayghow the number of transmissions, via facsimile by or on behalf of

you or Defendant Taylor to telephone numbers during the Relevant Time Period.

Request No. 28: All documents that identify the persons and fax numbers to whom
you sent by fax the documesit(@ttached to the Complaint as Exhibit A.

Request No. 29: All documents that ideiy the person and fax numbengich
were sent any document by fax during the Relevant Time Period.

Request No. 39: All documents which describe, contain, list, set forth, or compose
any part of the of persons [sic] and/or telephone numbers to which any documents
referred to in Request No. 1 was sent by fax during the Relevant Time Period.
Request No. 40: All documents which served as a source for any part of the of
perons [sic] and/or telephone numbers to which any document referred to in
Request No. 1 was sent by fax during the Relevant Time Period.

(ECF No. 501 at 34.)

In response, Defendantlaimthat Plaintiff's intention is‘to determine which targets of
Amsterdam’s fax broadcasting campaigns were successfully transratted\ertisements, and
are thus part of the class Plaintiff seeks to certify.” (ECF No. 51 at 1.)

In this case, Plaintiff proposdie following class:

All persons who (1) on or after four years prior to the filing of this action, (8 we

sent telephone facsimile messages of material advertising the commercial

availability or quality of any property, goods, or services by or on behalf of

Defendants, and (3) which Defendants did not have prior express permission or
invitations, or (4) which did not display a proper opt-out notice.



(ECF No. 1 at4 118.)

Plaintiff concedes thahar desire to competlisclosureof the documents befendanis
to “demonsrate who is in the class and who is not in the class and thus satisfy the FozuitsCi
ascertainability requirement.” (EECNo. 501 at 11.)The court noteshat “ascerainability” is
analogous to the “readily identifiableequirement of class certificatioBee EQT Prod. Co. v.
Adair, 764 F.3d 347 (4th Cir. 2014) (explaining that the court has “repeatedly recognized éat Rul
23 contains an implicit threshold requirement that the members of a proposed classlibe ‘r
identifiable’ . . . [o]ur sister courts have described this rulena'siscertainability’ requement”)
(omitting citations).While it is accepted that discovery to determine class certification is
permissiblese2 Doctor v. Seaboard Coast Line Railroad G0 F.2d 699, 707 n.25 (4th Cir.
1976), he court believes Plaintiff's motion éxcessivédbecauséthe plaintiffs need not be able to
identify every classnember at the time of certificatiorBQT Prods. Co vAdair, 764 F.3d 347,
358 (4th Cir. 2014)The court needs onlybjective criteriao readily identify the class mdyars
Id. (citing Marcus v. BMW of N. Am., LL687 F.3d 583, 593 (3d Cir. 2012).

Further, Plaintiff has not established class certification. (ECF No. 4®¢refore,
Plaintiff's desire to obtaimnformationthat identifiesspecific membersof the class igxcessive
becausgpursuant to Fed. R. Civ. P. 2Blaintiff only needs tgpropose a class that is readily
identifiable in reference to objective criteri@onsequently Plaintiff's Motion to Compel
documents from Defendant tieterminethe specific members of tlobass is not proportional to

the needs of the case at this time.



IV.CONCLUSION
For the reasons abovie courtDENIES Plaintiff's Motion to Compel (ECF No. 50)
without prejudice.
IT ISSO ORDERED.
8 ' I‘
United States District Judge

January23, 2017
Columbia, South Carolina
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