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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

BYRON SILL and )

DANIEL YARBOROUGH, )  Civil Action Number: 3:16cv-0555MBS
)
Plaintiffs, )

) ORDER AND OPINION

VS. )
)
AVSX TECHNOLOGIES, LLC and )
BOBBY JOHNSON, )
)
Defendants. )

On December 23, 2015, Plaintiffs Byron Sill and Daniel Yarborough (“Plaintiffs"l sue
Defendant AVSX Technologies, LLCAVSX”) and Bobby Johnson (“Defendait$or
violations of SouttCarolina Wage Payment Schedule, South Carolina Codetatedss 41-
10-50et seq.and Fair Labor Standards Act (“FLSA”), 29 U.S.C. 88 203eq ECF No. 11 11
17-28.Plaintiffs claimthat they are entitled to unlawfully withheld “holdbacks” and “ovesid
under the South Carolina Wage Payment Schedule. ECF N§{1t723. Plaintiffs’ second
claim is that they were unlawfully characterized as independent contratteesthan statutory
employees pursuant to the FLIA. at 1 2428. Plaintiffs’ FLSA claims assert that they were
damaged by failure to provide benefits and increased thkes.

Defendants removed to federal court on February 24, 2016, under 28 U.S.C. § 1441. ECF
No. 1 at 1. Defendants moved for summary judgment on October 7, 2016. ECF Riairit@fs
responded on November 18, 2016. ECF No. 24. Defendants replied on December 1, 2016. ECF
No. 27. DefendamVSX filed a motion in limine on December 7, 2016. ECF No. 28. Plaintiffs

filed a motion in limine on December 7, 2016. ECF No. 29. With the consent of Plaintiffs, on
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January 19, 2017, the court granted Defendants’ motion for summary judgment on the FLSA
claims. Further, Plaintiff’'s consented to dismissing the claiganst Defendant Johnson.
I. FACTUAL BACKGROUND

Defendant AVSX “is engged in the business of selling, installing, and servicing home
security systems,” which are then monitored by another company, Vectoityydoor
(“Vector”). ECF No. 161 at3. Plaintiffs were part of a group of individuals employed by
Defendant AVSXa sell the home security systertts. Another group of individuals install and
service the home security systdoh.Plaintiffs worked at a competitor of Defendant AVSX,
Palmetto Alarm, bumoved to Defendant AVSX with one of the owners of Palmetto Alarm,
Jamie Wilson (“Wilson”) in April 2011.1d. at 3. Thesales teans structured like a triangle,
Wilson is at the topf the triangleand receives commissions fdt of thesales made; next are
Plaintiffs, who recere commissions for all of the salespeopé&tow them;and so on.

From August 2012 through May 2014 aPitiffs were employed under amdependent
contractor contract. PlaintifffAugust 2012mployment contracts “acknowledgfépt they
were independent contractors rather than employees.” ECF Nos. 16-5 (Plantidirdugh), 16-
6 (Plaintiff Sill). Further, Plaintiffs’ employment agreement states that “[Plaintiff] agress an
understands that he/she is an authorized agent of [Defendant AVSX], but not an engployee f
Federal and State Income Taxpaoses . . . . [Plaintiff] is considered an Independent Contractor .
... ECF Nos. 16-5 at 2, 16-6 at 2. From May 2014 through December 2014, Defendant AVSX
employed Plaintiffainder acontractstating that they were V¥ employeesECF Nos. 16-7
(Plainiff Yarborough), 168 (Plaintiff Sill). The main differences in thierms ofthe April 2011

signed contract and tiay 2014 signed contraatea two-page addendumm the May 2014



contract explaining the override policy and May 2014 contract identifyig Plaintiffs as
“employeds]” rather than “affiliatgs].” Seed.

Plaintiffs were paid on commission for the number of home security systemisetpat t
sold regardless of classification as employee or affili@estomer would “make an initial
payment wich covered the cost of the equipment and installation as well as Plaintiffs’
commission and agreed to make monthly payments thereafter to compensate Dpfafelént
for providing ongoing security services.” ECF No. 24 at 1. Vector would retain tearpef the
initial payment in case of “chargebacks.” A “chargeback” occurs when a customéo feksp a
contract for the full year. A “chargeback” is the “amount paid by VectDetendantAVSX to
fund the contract initially,” and would be “charged back” to the individual if the customer
canceled within the first twelve months. Defendant AVSX retained ten percéma of
commission payment, called a “holdback,” in case of a “chargeblackECF No. 16-1 at 3.
Ten percent is an industry standddd.The“holdback” protectefendantAVSX from a
customer default within the first twelve months. If the customer does not default, Plaintiffs
would be paid the ten percent the thirteenth month unless the salesperson’s “holdlaacks” w
exceeded by “chargebaxck ECF 16-1 at 3. The contract contains various other items that a
sdesperson could be charged for, including charges for “no shows or cancel[latithes] at
door”; if the salesperson has too many accounts with a credit score below 650 ahelnt
cancels a contract, for installation and removal of the equipment along with eququsisid.
at 1. As stated in the contract, employees were required to keep a $1,000 reservecint thate
“charge backs” remain on their account at the time the employee l&hvekintiffs did not pay
anymoney back to DefendaAlVSX when they left. Plaintiffs’ contracts were slightly different

from others. The usual practice was that “holdbacks” would go to team leaders intdesnthi



month, not the salespeepHowever, as part of their contra&laintiffs were supposed to be
given their “holdbacks” when they were salespeople and also as team le@deo E36 at 55.

From April 2011 through August 2012, Defendant AVSX paid Wilson and Wilson paid
Plaintiffs through his personal checking account. ECF No. 16-1 at 4. Defendant AVSX paid
Plaintiffs directly from August 2012 through the end of their employment in December 2014.
Seed. at 1. Wilson leftDefendanfAVSX in November 2013 and Plaintiffs took oversades
team leaders.

From April 2011 to August 2012, Wilson provided IRS Form 1088eellaneous
Income (“Form 1099”) to each Plaintiff. ECF No. 2@t 34. From August 2012 through
November 2013DefendantAVSX provided Form 1099 to each Plaintifd. at 4.

Plaintiff's employment contract states that an employee is not required to bsiexclu
but there is a $100 bonus for exclusivity and an exclusive employee “cannot conteapefard
of 36 months with Alarm Accounts outside [Defendant AV3X&ation for any serices,
referrals, nor solicit anglarm Accounts.”ECF Nos. 16-&at 2 16-6 at 1. If an employeagrees
to exclusivity, healso agregto a ‘noncompeté clausewhich states he wikot provide
“substantially similar services” within thertitory the emplgee served under Defendant AVSX.
The non-compete clause does not incladeend datdd. at 4. Plaintiff Yarborough’s 2011
contract states th#heaffiliate can only sell contractsithin a 60 mile radius of his or her home
base(i.e., city the affiliate is based injegardless of exclusivityECF No. 16-5 at SAs stated at
the hearing held on January 19, 2017, both Plaintiffs agreed to excluSe&CF No.40.

Defendant AVSX did not provide Plaintiffs with dedicated offiddsat 2.Plaintiffs set

their own hours, identified and solicited their own customdrefendant AVSX provides a

! Plaintiff Sill's 2011 contract does not require hionrémain in a sixty mile radius of his home
base.



“company identification badge, business cards, and staff shirt.” ECF 16-katIBPlaintiff was
required to present hidentification badge “so that clients can identify [Plaintiff] as an
authorized agent for [Defendaf¥/SX].” Id. Defendant AVSX also provided marketing
materialsld. Plaintiffs were given work cellphones and iPads. While company policy stages onl
team leaders drive companars,Plaintiffs drove company cars priortteeir status as team
leadersSeeECF No. 36 at 67.

In early 2014 Plaintiffs were told that if they did not change their status {8 W
employees, they would not be allowed to be team leaders,anwpany vehicleyr go into
certain areas to workd. at 6869. Plaintiffs agreed to beconW-2 employeeswhen Plaintiffs
became W2 employees, DefendaAlVSX reduced their commissions by ten percent. ECF No.
16-1 at 62 Plaintiffs asserthat they did not recee any new benefits when they becam@Ww
employees. ECF No. 36 at 73. Both the August 2012 and Mayetfplbyment contrast
automatically renewed every thirty days and Defendant AVSX retaireditht to terminate the
contracs with twenty-four hour notte. ECANos. 165 at 2 16-7 at 2.

[I. SUMMARY JUDGMENT STANDARD

The court shall grant summary judgment if “there is no genuine dispute asrtaterial
fact and that the movant is entitled to judgment as a matter of law.” Fed. R. 66.. Fhe judge
does not weigh evidence but determines if there is a genuine issue fémdefson v. Liberty
Lobby, 477 U.S. 242, 249 (1986). The party seeking summary judgment bears the initial burden
of coming forward and demonstrating an absence of genuine issu¢eoiahfact.Celotex Corp.

v. Catretf 477 U.S. 317, 323 (1986). Once the moving party has met its burden, the nonmoving

2 Plaintiffs and Defendants dispute the reason for the ten percent reduction.aDefY& X
states this was to cover béiheosts in general, Plaintiffs state this was to cover FICA charges
imposed on ASVXId. at 6 n.9.



party must affirmatively demonstrate that there is a genuine issue of infaierfar trial.
Matsushita Elec. Indus. Co. Ltd. v. Zi&nRadio Corp.475 U.S. 574, 587 (1986). The court
should grant summary judgment if a party fails to “establish the existence lehaené essential
to that party’s case, and on which that party will bear the burden of proof at@esbtex Corp.
477 U.S. at 322.

[I1.ANALYSIS

Plaintiffs allege that “Defendants violated the Wage Payment Act by failing to pay
Plaintiffs all sums due and owing as earned wages and earned benefits.” ECE &d] 19.
Plaintiffs appear to have four separate claims: (1jhtidback amount that exceeded the
“chargebackamount (2) not receivinghe overrides they were contracted to recgi®glosing
benefits due to improper classificati@md (4)a tax burden increase due to misclassification.
ECF No. 16-1 at 7. At thedaring, Plaintiffs conceded that they canbringa claim for ‘losing
benefits” or “tax burden increase” undastherthe Wage Payment Acr Fair Labor Standards
Act. SeeECF No. 40Accordingly, Plaintiff's Fair Labor Standards Act claims digmissed.

1. “Holdbacks”

South Carolina Code Annotated § 41-10-40 provides‘taptery employer in the State
shall pay all wages due . . .. An employer shall not withhold or divert any portion of an
employee’s wages unless the employer is required or pernottbalso by state or federal law or
the employer has given written notification to the employee of the amount engldethe
deductions.” If the employer has failed to “pay wages due to an employee asddnyuBection
41-10-40 or 41-10-50 the employee may recover an amount equal to three times the full amount
or three times the full amount of the unpaid wages, plus costs and reasonable afieesey’s

S.C. Code Ann. 8§ 41-10-80(C).



a. Statute of Limitations

South Carolina Code Annotated § 41-10-8@¢a}es that “any civil action for the
recovery of wages must be commenced within three years after the wages deedm
DefendantAVSX argueshere is no jurisprudence holdittrat failure to payholdbacks”
constitutes a continuing violation. ECF No. 16-1 at 10. Plaintiffs provide no casgdalaCF
No. 24 at 2-3. However, FLSA has a similar statute of limitations for claim29s6eS.C. §
255. Courts interpreting the FLSA statute of limitations have found that each failag t
proper wages beging newlimitations period.E.g, Jenkins v. Home Ins. C&35 F.2d 210 (4th
Cir. 1980);Brinkley-Obu v. Hughes Training, Inc36 F.3d 336, 347 (4th Cir. 1994) (“Along
with the Supreme Court, we have applied the doctrine of continuing discrimination to . . . Equal
Pay Act cases in which paychecks have been characterized as cufcentinuing’
violations.”). Plaintiffs assert they were due “holdbacks” on the thirteenth mftettadhome
security contract was signed; accordingly, each thirteenth méiathaacontract was signed and
“holdbacks” were due constitutes a new limitations period.

Plaintiffs allege their first “holdback” payment should have been made in 2(#1.
Plaintiffs initially approached Defendant Johnson in April 2012 to discuss iamtifs were
not receiving their “holdbacks.” ECF No. 35 at 59. Defendant Johnson allegedly responded to
Plaintiffs that they were not getting théoldbacks”.Id. at 5360. Plaintiffs state that Defendant
Johnson was unapproachable; therefore, they did not discuss the “holdbitlchsin againid.
at 60. Plaintiffs filed the present lawsuit on December 23, 2015. Each week or month when
DefendantAVSX failed to pay Plaintiffs their “holdbacks” created a new cause of action.
Accordingly, any sumdueto Plaintiffs beforeDecember 23, 2012, falls outsithe statute of

limitations andhese claims are barred.



DefendantAVSX raises a second issue of proper calculation of “holdbacks” and
“chargebacks” if some of Plaintiffs’ claims are time barred. Defend¥®X argues that if
Plaintiffs’ “chargebacks” exceeded their “holdbacks” in December 2012, Fastiould have
to use the negative number as atstg point. However, Defendant AVSX wouddsobe subject
to a three year statute of limitations ie€thwere to sue Plaintiffs for the excess “chargebacks”
under South Carolina contract la8eeS.C. Code Ann. 15-3-530(1). Accordingly, the amount
for “holdbacks,” “overides,” and “chargebackstart at zero on December 23, 2012.

b. Employee or Independent Contractor

Plaintiffs and Defendant AVSHispute whether Plaintiffs were incorrectly identified as
independent contractors. Only an employee may recover under the South CarcheatRdy
Wages Act and FLSAAdamson v. Marianne Fabrics, In@91 S.E.2d 249, 250-51 (S.C. 1990);
Rutherford Food Corp. v. McComB31 U.S. 722, 728 (1947). Accordingly, the court must first
determine whether there is a genuine issue of material fact whether Plamtiifglependent
contractors or employees. Under South Carolina law, the question is whether thgeerias
the right to control the individual in the performance of work and the manner in whicones
Kilgore Grp. Inc. v. South Carolina Employ. Sec. Comp#87 S.E.2d 48, 49 (S.C. 1993). The
contract has caiderable weight but is not dispositivéd. (finding individuals were employees
based on employment relationship regardless of contract expressly stativgere independent
contractors). South Carolina considers the following factors in determiningevtaan
employeremployee relationship exists: (1) direct evidence of the right to, orisger; control,
(2) method of payment, (3) furnishing of equipment, and (4) right toldirén Lewis v. L.B.
Dynasty 770 S.E.2d 393, 395 (S.C. 2015), the South Carolina Supreme Court held that an exotic

dancer was a statutory employee even though the plaintiff set her own hourssgraldva



directly by customersot her employeld. at 396-97. The court found that the defendant
provided most of the equipmeind. at 397. Lastly, that the “power to fire . . . is the power to
control,” and the court found that the defendant’s ability to prevent the plaintiffdoompleting
her shift or prevent her from working at the club weighed in favor of an empéoypksyer
relationshipld. at 398.

Defendant AVSXargues that Plaintiffs are independent contractors, citing the ability to
set their own schedules and determine potential clients. ECF Noatl8- They state that
Plaintiffs were able to set their own geograpgbacindariesld. Plaintiffs signed contracts
agreeing to be independent contractors, that they would pay their own taxes, and would not
receive benefitdd. DefendanAVSX states there was no dedicated office for Plaintiffs. Finally,
for team meetings, Ben Leaders were told that they could compel employee attendance but
could only encourage independent contractors to attend, it is unclear how this workedda.pract

Plaintiffs argue that thewere given company shirts, company identification (that they
had to present), and company marketing materials. ECF No. 24 at 7. The company phevided t
contract forms, prices, terms, and conditions of $dléAt some point, Plaintiffs were also given
Company iPads, cell phones, and company vehicles. When a eustonid purchase a
contract, the customer would pay Defendant AVSX, who would then make deductions and pay
Plaintiffs. 1d. Defendant AVSXretained the right to fire Plaintiffs at any time, without or without
causeld. Further, in the employment contrattiere were benefits for the individual to be
“exclusive,” meaning only employed by Defendant. If theypagreed to be exclusive, he or she
would be paid an initial bonus and agreed to stay within a geographic limit. ECF No. 16-5 at 2,

4. Plaintiffs weregiven additional supervisory responsibilities in November 2013. Lasibe



Plaintiffs become employees in May 2014, there were no changesrteetationship to the
company.

The court finds that there is a genuine issue of material fact whetherff3lavetie
statutory employees or independent contractors after November 2013. A reasogaidalgur
find that Plaintiffs were employees regardless of the costthat they signed.

c. South Carolina Wage Payment Act

Defendant AVSX asserts that it paithiatiffs all amounts due. ECF No. 16-1 at 11.
DefendantAVSX point out that Plaintiffs have “testified that they have no knowledge of the
actual amount owed and no documents to support their claim that the holdbeskded the
chargebacks.ld. at 12. efendant AVSX'sdocuments and the depositi@stimony of Ms.
NacolleCaltrider, Defendant AVSX’s employee in charge of payrallegedly show Plaintiffs’
“chargebacksexceeded theitholdbacks.”Id. Defendant AVSXarguesthat Plainiffs were also
chargel when the companyad to service a cliemturing the first twelve months after
installation which were deducted from their “holdbackil’ at 13.The service charge was $75.
Lastly, Defendant AVSXassert that Jamie Wilson was paid $36,000 in “holdbacks,” which
would offset the amount due to Plaintiffd.

Plaintiffs agree that they do not have any documents proving the amount owed to them;
however, Plaintiffscalculated theitholdbacks” based on the documents provided and
determined they were due $47,000. ECF No. 24 at 6. Plaintiffs also recalled prior coongrsat
with Defendant Johnson and another party about their low numberasfebacks.’ECF Nos.

35 at 48 (Sill always had less than 3% of accounts charged back); 36 at 62 (Yarbawh@gh h
“chargebacks’at the time he left)Plaintiffs also recalled checking the number of “chargebacks”

they had while Defendants employed them, and the numbehafgebacksiwas lower that

10



DefendantAVSX alleges Plaintiffs assert that ilbefendant AVSX’'scalculdions certain
accounts wex double-counted, and Defendant AVSX used the imprabargeback’amount
(as discussed abovdy. Plaintiffs and Defendant AVS4gree that the
“holdbacks”Tchargebacksare calculated based ofatiffs’ sales team, not Plaiffs’
individual clierts. ECF No. 24 at 5. Plaintiffs provided their own calculations for
“holdbacks”Tchargebacksbeginning in November 2013, when they became team leaders.
Plaintiffs argue that this calculation demonstrates Plaintiffs are entittbalabacks. Lastly,
Plaintiffs dispute whether they were supposed to be charged when the companghasd@s
client, arguing that this provision is not in any of their contracts. ECF No. 24 at 6 dkagigr
there is a genuine issue of material fact whether Ffaiare entitled t¢holdbacks.”

d. Motions in Limine

Plairtiffs seek to exclude Defendant AVS3»om “offering any extrinsic evidence,
including witness testimony, which contradicts the sworn testinof Defendants (sic) Rule 30
(b)(6) witness regarding the calculation of the correct amount used to calculate the
“chargebacksto Plaintiffs’ holdback accounts.” ECF No. 29 at 1. DefendarftX moves to
exclude any extrinsic evidence, including witness testimony or opiniontlas toterpretatin of
the language contained in the affiliate and employment agreement of Blak@f No. 28 at 1.

Under South Carolina law, where the contract’s language is clear and unambiguous, the
language alone determines its eff&thulmeyer v. State Farm Fire & Casualty Ins.,G@9
S.E.2d 132, 134 (S.C. 2003). The contract should be read as a whole, not in a piecemeal fashion,
to avoid reading ambiguity into the contre8tC. Defi of Nat. Res. v. Town of McClellanvijlle

550 S.E.2d 299, 302-03 (S.C. 2001). If the contract is ambiguous, the court may look to extrinsic

11



evidence to determine the meaning of the contract. Any ambiguity in the dacignaenstrued

against the drafter of the agreeméfitlliams v. Teran, In¢.221 S.E.2d 526, 529 (S.C. 1996).
At issue is the proper amount to calculate “chargebaBHaifitiff argues that “gross

commissions” is the proper amount. ECF No. 29 at 1. Defe#d#8K argues the “chargeback”

is the “purchase price paid back to Vectofbgfendant]AVSX.” ECF No. 27 at 6The

contract provisions at issue are:

1 8: GUARANTEES: Affiliate will personally guarantee the performamioeach
Alarm Account for the 12 month Guarantee period from the date of funding to the
Company from the Central Statiohffiliate will owe to Company an amount

equal to the Purchase Price paid by company for each Alarm Account that
defaults/Charges Back, and Company shall be entitled to offset the amount of
each Purchase Price amount against amounts due to Affiliate from Qualified
Accounts subsequently purchased by Company.

1 19: Purchase Price and Guarantee Period: Alarm Accounts that Defagi/Char
Back are paid back to Company based on the Purchase Price Affiliate sold the
Alarm Account to Companyffiliate will be Charged Back gross commission,
(subsides equipment pricing is not included in gross commission)

Policies and Procedures { 7: You understand that while actively selling for
company, in event you get a charge bgol, will only be charged the amount

you are paid based on the monthly rate you charged the client. Unlike other
companies that charge you the full amount of the funding, including installation,
etc.,we only charge you what the monthly rate commission is based on.

Meaning that if you sell a client a $34.95 with $99 activasind your

commission is $450, then we would only deduct $450.00The only time you
areresponsible for a full chargeback isin the event that a client charges back

within thefirst 90 days. . . or in the event you sell a deal under false pretense.

ECF No. 166 at 23, 5(emphases addedhese sections appear to contradict each athsow

a “chargeback” is calculatédeading to ambiguity in the contract that would support either

3 The 2011 contract and 2014 contracts are substanthelsamdor these paragraphs, and
Plaintiffs signed identical contracts.

4 Defendant AVSX'sunderstanding and practice of chargebacks seems to contradict their own
example in § 7. For example, ECF No. 37 at 2 shotehargeback’for a customeand it

appears that DefendafiWVSX charged back the funding amount of $1,552.15. However,
comparing to Plaitiff Yarborough’'s commission as extrapolated from ECF No. 37 at 1, Plaintiff

12



Plaintiffs’ reading or Defenda®VVSX'’s reading. Accordingly, botmotions in limine are
denied.
IV.CONCLUSION
Plaintiffs’ motion in limine is DENIED. Defendant AVSX’s motion in limine is
DENIED. DefendanAVSX’s motion for summary judgment GRANTED in part and
DENIED in part.DefendantAVSX’s motion is granted as to any claims prior to November 2013

andis denied as to any claims after November 2013.

s/ Margaret B. Seymour
The Honorable Margaret B. Seymour
Senior United States District Court Judge

March 17 2017
Columbia, South Carolina

Yarborough only received a commission of $1,258.50 for that custtimeeefore, the
“chargeback’should havédeen limited td51,258.50.
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