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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

BRYON SILL and

)
DANIEL YARBOROUGH, ) Civil Action No: 3:1&v-0555MBS
)
Plaintiffs, )
) ORDER AND OPINION
VS. )
)
AVSX TECHNOLOGIES, LLC, )
)
)

Defendant.

This matter is before the court omtion for Reconsideratiofiled by Defendant AVSX
Technologies, LLQ“Defendant”). ECF No. 74. Plaintiffs Byron Sill and Daniel Yarborough
(collectively “Plaintffs”) timely filed their response, ECF No. 76, to which Defendant filed a
reply. ECF No. 77. For the reasons stated below, this motion is denied.

. RELEVANT FACTUAL BACKGROUND

Because the facts of this case have been thoroughly detailed ¢ouhies January 26,
2018, Order (“Prior Order”), ECF No. 73, the court will provide only a brief statement fafdise
Plaintiffs sued Defendarfor wages owed under the South Carolina Payment of Wagegh&ct
“Act”), S.C. Code Ann. 88 410-50 et seq.Plaintiffs allege they were entitled to unlawfully
withheld “holdbacks” and “overrides” due under their employment contracts. ECFNat 11
17-23. The court held a trial on July 17 and 18, 2007e jury returned a verdict awardiRgpintiff
Byron Sill $1,379.54 anBlaintiff Daniel Yarborougt$7,147.33.

SubsequentlyPlaintiffs andDefendant filed various po$tial motionsthat the court
addressedh its Prior Order At issuein Defendant’s Motion for Reconsideration is the court’s

determination thaPlaintiffs are entitled to reasonable attorney’s fees and costs.
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. LEGAL STANDARD AND ANALYSIS

The decision whether to amend or alter a judgment pursuant to Federal Rule of Civil
Procedure 59(e) is within the sound discretion of the district cdughes v. Bedsolel8 F.3d
1376, 1382 (4th Cir. 1995). “In general[,] reconsideration of a judgment after its entry is an
extraordinary remedy which should be used sparindgtgc. Ins. Co. v. Am. Nat. Fire Ins. Co.
148 F.3d 396, 403 (4th Cir. 1998\ motion for reconsideration “is not a motion to reargue those
issues already considered when a party does not like the way the origiral ma$ resolved.”
Tran v. Tran 166 F. Supp. 2d 793, 798 (S.D.N.Y. 200Wnder Rule 59(e), a court may “alter or
amer the judgment if the movant shows either: (1) an intervening change in the contesliing |
(2) new evidence that was not available at trial, or (3) that there has beenarcleaf law or a
manifest injustice.’/Robinson v. Wix Filtration Corp599 F.3d 403, 407 (4th Cir. 2018ge also
Collison v. Int'l Chem. Workers UnioB4 F.3d 233, 235 (4th Cir. 1994).

Defendant alleges that the coaliused its discretioronstitutingreversible errorywhen
the court “failfed] to explain whyit] excused Platiffs from complying with the mandatory
provisions in Rule 9(g), FRCP, to plead with specificity elaim for special damages or why the
[c]ourt rather than a jury is deciding the damages amount.” ECF No. 7Rald 9(g) states that
“if an item of special damage is claimed, it must be specifically pleaded.” Where attoieey’s
are pleaded as an element of damages, the Fourth Circuit has held, in dicta rtieat sifees are
special damages that must be specifically pleaded in accordance with Federaf Bug o
Procedure 9Atl. Purchasers, Inc. v. Aircraft Sales, In¢05 F.2d 712, 716 n.4 (4th Cir. 1983).
Furthermore,tis court has held that the “South Carolina Payment of Wages Act does not create

an independent right to wages . . . . Instead, the Act creates a right to be paidlweabased



uponan employment contrattAnselmo v. W. Paces Hotel Grp., LLKIb. CA 9:092466-MBS,
2011 WL 1049195, at *10 (D.S.C. Mar. 18, 2011) (emphasis added).

Defendant suggests that theurt’s decision t@ermit Plaintiffs to recover attorney’s fees
hassomehav allowed a “contractual attorney’s fees provision to be enveloped into a Wages Ac
claim.” ECF No. 74 at 4. That is not the case. This court held that the Employmeatrisgt
is the source of the rigld the disputed wages, not the South Carolinat&taAs such, the issue
of how to calculate the “chargebackstvhich was central to the wage payment disputeas a
matter of contract interpretationThe jury could not have determined whether Plaintiffs were
entitled to recover wages under the Act withfirst interpreting the Employment Agreement.

Despite the cours determination that Plaintiffsclaim for wages arose@nder their
Employment Agreement, thus putting the contrant its termsat issuePefendant continues to
assert that Plaintiffare barred from recovering such fees under the terms of their contract.
However, he court stated in its Prior Ord&CF No. 73 at-810, as well as in its kfch 20, 2017,
Order, ECF No. 41 at 12, that the Employment Agreement is central to this dispad&lition to
the court’s prior orders, the court also instructed the jury as follows:

Plaintiffs’ alleged unpaid wages are based on the employment contractedxecut

between Platiffs and Defendant . . . . You should assume that the parties

intended the disputed terms in their contract to have the plain and ordinary

meaning, unless you decide that the parties intended the dispurtexto have

another meaning . . . . In deciding what the disputed terms of the contract mean,

you should consider the whole contract, not just isolated parts. You should use

each part to help you interpret the others, so that all of the parts make sense when

taken together. In deciding what the disputed terms of the contract mean, you

should consider how the partiesetbefore and after the contract was created.

ECF No. 57 at 4Furthermorethe “Prevailing Party” clause states that “[t]he prevailing party in

any legal action arising out of this agreemshall be entitled to recover reasonable attorney’s and



courtfees. ECF No. 165 at 5, 166 at 4, 167 at 7, 168 at 7(emphasis added)Rule 9(g) only
applies when the substantive law requires the prevailing party to prove attofeeg’as an
element of damagesuie 9(g) does not apply where the attorsdgés are souglas a recoverable
cost pursuant to a contradRoute Triple Seven Ltd. P’ship v. Total Hockey,, Ih27F. Supp. 3d
607, 613 (E.D. Va. 2015%).

Citing to the Fourth Circuit’s opinion itlantic Purchaers, In¢.Defendant further
contends that “[it] was not on notice of a potential award of fees under the emplogneemants
in defending this matter.”ECF No. 74, at 3.Notwithstandingthe fact that the Employment
Agreement was created by Defendamtd as such Defendant should not berseg by its terms
the court does not findefendant’sargument persuasivdn Atlantic Purchasersinc,, the paintiff
soughtto amend itscomplaint to reflectlaims for an award of attorney’s feasdto treble its
actual damage award under the North Carolina Unfair Trade Practicesftércthe jury had
alreadyreturned averdict in favor of the laintiff for its fraud and breach of express warranty
claims. Atl. Purchasers, Ing 705 F.2at 715. Relying on Federal Rule of Civil Procedure 54(c),

the plaintiff argued that the jury verdict showed that it had made a clear case nbierttin

1 See the court’s Prior Order for discussion on the Prevailing Party ClaugeNd&EQ3 at 9.

2 The court notethe factual difference betwe&outeTriple Seven Limited Partnershgmd the
matter presently before the court. Route Triple Seven Limited Partnershipe plaintiff filed
an action alleging breach of the lease agreenigespite this factual difference, this case is still
persuasiveJust as the lease was at issuBaute Triple Seven Limited Partnershsp,too is the
Employment Agreement in this mattéfheissue on appeal iRoute Triple Seven Limited
Partnershipwaswhether the plaintiff's claim for attorney’s fee pursuant to a lease prowisat
granted attorney’s fees to the “substantially prevailing party” wasdary Rule 9(g) or
permitted by Rule 54(cyyhere the plaintiff did not specifically request at&yis fees, but
instead relied on the contractual provision. After conducting an examination of Bubné(
54(c) under circumstance similar to the ones at bar, the District Court detethahed
“[c]lassifying attorney’s fees as special damages wherghe fee award is sought as a
recoverable cost pursuant to a contract is inconsistent with Rule 54(d)(2R8)ite Triple
Seven Ltd. P’shid, 27 F. Supp. 3d at 613.



Carolina Unfair Trade Practices Act, atitht it therefore should be entitled to treble actual
damages and to attorney’s fees.

Rule 54(c) states in part, “pgry other final judgment should grant the relief to which each
party is entitled, even if the party has not demanded that relief in its pleadtegs.R. Civ. Pro.
54(c). While the Fourth Circuitnoted that Rule 54(c) has been liberally construed, the Court
recognized that Rule 54( not without limits. Atl. Purchasers, Inc.705 F.2 af716 “A party
will not be given relief not specified in its complaint where the ‘failure to askadicplar relief
so prejudiced the opposing party that it would be unjust to grant such relgf(tjuotingUnited
States v. Mrin, 651 F.2d 24, 31 (1st Cir. 1981A “substantial increasein the defendant’s
potential liability can constitute specific prejudice barring addition relief ubdie). Id.

Defendant further allegebat the court abused its discretion, constituting reversible error,
when the courtfail[ed] to explain whyfit] excused Plaintiffs from complying with the mandatory
provisions in Rule 54, FRCP, that a motion for attorney’s fieeststate the amount sought or
provide a fair estimate of it and in Local Civ. Rule 54.02(A) (D.S.C.), that a motiattéoney’s
fees_shallcomply with the requirements set forthBarber. . . .” ECF No. 74 at 1 (emphasis in
original). The court construed Plaintiffs’ &ion to Amend the Judgment and to Award[] Partial
Attorney’s FeesECF No. 65, as a motion for attorney’s feleder the contragpursuant to Federal
Rule of Civil Procedure 54. @&ed orthis interpretationthe court allowed Plaintiffs to file an
affidavit within fourteen days of the filing of the courteder indicating the amount of fees they
seek

In its Prior Order, the @urt made a preliminary finding that attorney’s fees were
appropriate.ECF No. 73 at 10 (“Regarding Plaintiffs’ motion for attorney’s fees and ceest f

under their employment agreements, Plaintiffs shall file an affidavit indicatengutiount of



attorney’s fees and court fees sought fourteen (14) days from the filihgg @rder?). Thus, it
would have been premature for the court to addresBdhger factors at the time the court filed
its order.

Defendant has not established a clear error of law regarding the cotetisidation that
Plaintiffs are entitled to attorney’s fees. Therefddefendant’s Motion to Reconsiderdsnied.
On February 2, 201&laintiffs filed a Motion for Extensiorof Time, ECF No. 75to file their
affidavit pursuant to the court’s Prior Ordeending the court’s decision on Defendant’s Motion
for Reconsideration Defendant did not opposes Plaintiffs’ Motiold. Based on the court’s
decision denying Defendast’'Motion, Plaintiffs’ Motion for Extension of Time igranted.
Plaintiffs shallfile an affidavit indicating the amount of attorney’s fees and coust$eaghten
(10) days from the filing of this OrderDefendant will thetbe given fourteen (14) daysom the
date Plaintiffs file their affidavit to respond with objections, should it have any.

IT ISSO ORDERED.

/sl Margaret B. Seymour
Honorable Margaret B. Seymour
Senior United States District Judge

May 14, 2018
Columbia, South Carolina



