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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

Stephen F. Morris and Martha Morris, )
) Civil Action No. 3:1@v-00880JMC
Plaintiffs, )
)
V. ) ORDER AND OPINION
)
Cary’'s Lake Homeowners Association; )
Upper Rockyford Lake Owners )

Association, Inc., f/k/a )
North Lake Company, Inc.; )
Lake Elizabeth Estates, Inc.; and )
Owners Insurance Company )
)
)

Defendans.
)

This matter is before the couon the Motion toSever of Defendant AuteOwners
Insurance Company (“Defendant”) to setee claims of Stephen F. Morris and Martha Morris
(“Plaintiffs”) against it fromtheir claimsagainst itsCo-Defendant$. (ECF No. 9.) Defendant
moreover requesthat this court retain Plaintdf claims against it and remantb state court
Plaintiffs’ separateclaims againsits Co-Defendants. I{l.) For the reasons set forth herein, the
courtGRANTS Defendant’s Motion t&ever(ECF No.9).

l. RELEVANT FACTUAL AND PROCEDURAL BACKGROUND

Plaintiffs filed their action in state couxn February 24, 2016 seeking damages

stemming from théctober 2015 flooding of their home. (ECF Nel At 6-23.) Plaintiffs

asserted claims of bad faith, breach of contract, and breach of comittadtaudulent intent

11n its Answer, Defendant Owners Insurance Company states that it wasetarshn named
and served as ‘Aut@wners Insurance Group.” (ECF No. 2 at 1) This court corrects
Defendant’s name here for the record.

2 “Co-Defendants” refers to Defendants Cary's Lake Homeowners Associationer Upp
Rockyford Lake Owners Association, Inc., f/k/a North Lake Company, Inc.
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against Defendarior not payng insurance policpenefitsfor the flood damage(ld.) Plaintiffs
sued theotherCo-Defendants in this matter for negligence, strict liability, and nuisand@dor
alleged failure to maintain, build, and/or operate the dams, the breaking of all@ghdly
cortributed to the flood damage of Plaintiffs’ propertyd.

Defendant is incorporated under the laws of Michigan and has its principal gilace
business there. (ECF No:1lat 6-7.) Plaintiffs and allthe other Co-Defendants ar&outh
Carolina citizens and residentsld.J Defendanffiled a Notice of Reovalto federal court on
March 18 2016. (ECF No. ].

. LEGAL STANDARD
A. Removahnd Diversity Jurisdiction

A party seeking to remove a case from state to federal court bears the burden of
demonstrating that jurisdiction is proper at the time it files its petition for rem&aterpillar
Inc. v. Lewis 519 U.S. 61, 73 (1996). If federal jurisdiction is doubtfemand is necessary.
Mulchaey v. Columbia Organic Chems. C20 F.3d 148, 151 (4th Cir. 1994ee Marshall v.
Manville Sales Corp.6 F.3d 229, 232 (4th Cir. 1993) (noting Congress’s “clear intention to
restrid removal and to resolve all doubts about the propriety of removal in favor of retateed st
court jurisdiction”);see also Auto Ins. Agency, Inc. v. Interstate Agency,328.F. Supp. 1104,
1106 (D.S.C. 1981) (citations omitted).

The right to remove a case from state to federal courteesulely from 28 U.S.C. §
1441 (2012), which provides that “any civil action brought in a State court of which thetdistric
courts of the United States have original jurisdiction, may be removed by the defendaat
defendants, to the district court thfe United States for the district and division embracing the

place where such action is pending.” Absent jurisdiction based on the presentation ofla feder



guestionsee28 U.S.C. § 1331 (20123 federal district court only has “original jurisdictioh
all civil actions where the matter in controversy exceeds the sum or value of $75@08ivex
of interest and costs, and is between . . . citizens of different States . . . .” 288J1332(a)
(2012) “[28 U.S.C. § 1332(a)hnd its predecessors have consistently been held to require
complete diversity of citizenship. That is, diversity jurisdiction does nott exiesseach
defendant is a citizen of a different State freathplaintiff.” Owen Equip. & Erection Co. v.
Kroger, 437 U.S. 365, 373 (1978) (emphasis in original) (footnote omit@édwford v. C.
Richard Dobson Builders, Inc597 F. Supp. 2d 605, 608 (D.S.C. 2009) (“The complete diversity
rule of § 1332 requires that the citizenship of each plaintiff be different from thenship of
each defendant.”). Moreover, a corporation is a “citizen” of the state in whicm@oigorated.
28 U.S.C. § 1332(c)(1).

Removal requires the consent of all defendants, unless the defendant is a nominal party.
See28 U.S.C. 81446(b)(2) (2012)Hartford Fire Ins. Co. v. Harleysville Mut. Ins. C@.36 F.3d
255, 259 (4th Cir. 2013). Moreover, in evaluating citizenship for purposes of determining
whether complete diversity exists, the court considers only the citizenslaplahd substantial
parties to the litigation and does not take into account nominal or formal partiesviaaiohaeal
interest in the litigation.Navarro Sav. Ass’n v. Led46 U.S. 458, 46&1 (1980). Whether a
party is nominal for removal purposes depends on whether the party has an “immediately
apparent stake in the litigation either prior or subsequent to the act of rembh\aatford Fire
Ins. Co, 736 F.3d at 260. “In other words, the key inquiry is whether the suit can be resolved
without affectng the non-consenting nominal defendant in any reasonably foreseeablédway.”

B. Joinder and Severance of Parties



Rule 20(a)(2) of the Federal Rules of Civil Procedudescribes the requirements for
permissive joinder: “Persons . . . may be joined in one action as defendants if: (AgQrdartyp
relief is asserted against them jointly, severally, or in the alternative witeatet® or arising out
of the same transaction, occurrence or series of transactions or occurredd@3;any question
of law or fact common to all defendants will arise in the actidfet.R. Civ. P. 20(a)(2) The
United StatesSupreme Courhas articulated that “the impulse is toward the broadest possible
scope of action consistent with fairness to the parties; joinder of claimss@artieemedies is
strongly encouraged.”See UnitedMline Workers of Am. v. Gibp883 U.S. 715, 7241966).
Additionally, the Court of Appeals for thé-ourth Circuit hasexplainedthat “Rule 20 grants
courts wide discretion concerning the permissive joinder of pardasman v. Chugach Support
Servs. InG.485 F.3d 206, 218 n.5 (4th Cir. 2007).

A district courtalsopossesses broad discretion in ruling on a requested severance under
Fed. R. Civ. P21. See Saval v. BL, Ltd710 F2d 1027, 103432 (4th Cir.1983). Specifically,
whether to drop parties from a caseestablishdiversity betweerthe remaining parties is a
decision within therial court’s discretion.Caperton v. Beatrice Pocahontas Coal (&85 F.2d
683, 691 (4th Cir. 1978) (“There is, of course, sound authority for the view thalivense
parties whose presence is restsential under Rule 19 may be dropped to achieve diversity
between the plintiffs and the defendants . .”).. However,a court cannot ignore Rule 2’
requirements.SeeNeitzke v. Williams490 U.S. 319, 3281989);see also, e.gMcCoy v. Willis
No. 4:0%cv-3563PMD-TER, 2008 WL 4221745at *5 (D.S.C. Sept. 12008). If Rule 205
requirements are not met, and defendants are deemed improperly joined, the congtiéaror
on its own. . . mayat any time, on just terms . drop a party.” Fed.R. Civ. P. 21(emphasis

added). Rule 21 provides the court with the power to sua sponte sever improperly joined



defendants.NewmanrGreen, Inc. v. Alfonzd.arrain, 490 U.S. 826, 832, L.Ed.2d 893 (1989)
(“[1t is well settled that Rule 21 investBstrict courts with authority to allow a dispensable-non
diverse past to be dropped at any time . .”).. A court can sever misjoined parties if the
severance will not prejudice substantial righSee, e.g.Coughlin v. Rogers130 F.3d 1348,
1350 (9th Cir. 1997).
[11.  ANALYSIS
A. Parties’ Arguments

At the outset Defendantaversthat removal wasappropriate becausall of its Co-
Defendants arénominal” defendarg whose South Carolina residencies cannot defeat diversity.
(ECF No. 9 at 3.) Defendanextargues that its GBefendants were improperly joined in this
action under Rule 20.Id.)) More specifically, Defendamxplainsthat joinder was inappropriate
because Plaintiffs assert “separate claims against two distinct sets of defeviiahtslo not
arise out of the same transaction or occurrence, and there exists no common quesiwos of la
fact between these separate claimdd. &t 4.) Defendant concludes that the requirements for
diversity jurisdiction are met as to Plaintiffs’ claims againsalibone,andthat this court should
sever Plaintiffs'otherclaims against the CDefendantainder Rule 21 due to thentsjoinder’ of
the nondiverse CeDefendants. Id. at 9.)

Plaintiffs counterthat Defendant never actually demonstrated that itdD€&fendants
were “nominal.” (ECF No. 25 at 2.) Plaintiffs next contend twattrary to what Defendant
argues, “allof the claims in this litigation arise from . . . the breaking of-n@intained poorly
constructed and designed damgqld.) More specifically, Plaintiffs argue that proof of their
breach of contract and breach of contract with fraudulent intent ctgaiast Defendant hinges

on proof of the Cdbefendantshegligence as dam ownerdd.(@at5 (relying primarily onHanna



v. Gravetf 262 F. Supp. 2d 643, 647-48 (E.D. Va. 2003)s such, Plaintiffs claim that it would
be “unfair and prejudicial” for tha to have to relitigate the @defendants’ negligence in a
separate action and that this court should weigh concerns about “judicial economy and the
desirability of reducing litigation.” I¢.)

B. Court’s Analysis

1. Removal and Permissive Joinder

This court frst finds thatDefendant'sremoval to federal court was proper since, for the
purposes of determining complete diversity jurisdiction, the court need only conkaler t
citizenship of Plaintiffs (South Carolina) and Defendant (Michigan). Thisnghdests on the
fact thatthe CoDefendants do not appear to have an “immediately apparent stake” in the
litigation of Plaintiffs’ breach of contract and bad faith claims againstridefet. Hartford Fire
Ins. Co. v. Harleysville Mut. Ins. Go736 F.3d 255, 26@4th Cir. 2013)(explaining that in
deciding if a defendant is “nominalkfie “key inquiry is whether the suit can be resolved without
affecting the norconsenting nominal defendant amy reasonably foreseeable Wjayseealso
Navarro Sav. Ass’'m. Lee 446 U.S. 458, 460-61 (1980).

For similar reasonsthis court finds improper thpinder of Plaintiffs’ claims agast
Defendant and its GDefendants Fed.R. Civ. P. 20(a)(2)describes thspecific requirements
for permissive joinder: “Persons . . . may be joined in one action as defendafjsaifiy(right
to relief is asserted against them jointly, severally, or in the alternativeasiplect to or arising
out of the same transaction, occurrence or series of transactions orencesyrand (B) any
guestion of law or fact common to all defendants will arise in the action.”

Plaintiffs allege negligence, strict liability, and nuisance clairasd appropriate relief

therefrom—only againsthe Co-Defendants. (ECF No.-1 at 16-19) Plaintiffs also allege bad



faith, breach of contract, and breach contract with fraudulent intent eleamd appropriate
relief therefrom—only against @fendant. Ifl. at 19-22.) It thusdoes not appear that Plaintiffs
haveasserted againgtefendant ands CoDefendants right to relief “jointly” or “severally.”

Neither do Plaintiffsrespective claimagainst Defendant and its @efendants appear
to arise out of the “same transaction or occurrencené occurrence at issue fiaintiffs’ tort
claims againstthe Co-Defendantss theconstruction and maintenance of the dams in a way that
may have contributed to theproperty being damagedy the October 2015 floaaly. The
transaction at issue betweetaintiffs and Defendantis wholly different an insurance policy
Plaintiffs and Defendanhegotiated This court finds that Plaintiffallegations arenot enough
to tie togethettheir tort claimsto anybad faith breach of contract, and breach of contract with
fraudulent intenttlaims under the isurance plicy. See, e.g.Pollock v. GoodwinNo. 3:07
3983CMC, 2008 WL 216381, at *3 (D.S.C. JaB, 2008) (recognizing that bad faith/breach of
contract claims againstn uninsured motoristarrier are “wholly distinct in character from”
negligence claims against individuals arising out of an automobile at@dd thus improperly
joined under Rule 20, as an accidemas part of the “transaction” giving rise ¢ontractbased
claims agaist an uninsured motoristrrier); Ortiz v. A.N.P, Inc., No. 16cv-917,2010 WL
3702595, at *6 (S.D. Tex. Sept. 15, 2010) (concluding that a tort claim to be severed did not
arise out of the same transaction or occurrence for the same reason).

This court also finds that the separate tort and contract claims Plaingef$ ds not raise
any questionsof law or fact common to all parties, Bed. R. Civ. P20 also requires.From a
legal perspective, Plaintiffs do not allege that Defendant is an alleged gortfeldor do they
allege that Defendant wa®lely or partly responsible for maintaining the dams. Plaintitsd

faith, breach of contract, and breach of contract Wwéabdulent intent claimagainst Defendant



instead arise out of an insurance contract. Determining whether tBef€odarg breached a
duty of care taPlaintiffs in maintaining the damsill generallyrequire a altogetherseparate
legal inquiry than th contractbased claims against Defendant.

And contrary to Plaintiffs’ intimation otherwise, the claims against Defendantotio n
require proof of negligence on the part of the@dendants such that all of the claims against
Defendants in this matter afaextricably related (ECF No.25 at 5) This is primarily
becausédhe policy exclusion on which Defendant relies is fenilt-basegl rather, the provision
excludes coverage for floodamage® Whether the Co-Defendants were negligent in
maintainingthe dams seems to be immaterial to a determination of whether Defendant breached
the insurance contract or mishandled Plaintiffs’ claim related to their ircuparicy.

From a factual standpoint, the adjudication of Plaintiffs’ tort claims likely woeddire
a consideration of facts concerning the construction and maintenance of the dam#idha
bears little relation to the kinds of facts undergirding Plaintiffs’ contriadine about insurance

policy coverage.Although Plaintiffs will need to establish the underlying facts of the flood and

3 For this reasonhts court can easily distinguistanna v. Gravett262 F. Supp. 2d 643 (E.D.
Va. 2003),the case omwhich Plaintiffs rely forwhy severance is inappropriatdn Hanng a
Maryland district courtuled that the plaintiff properly joined an underinsured motorisdsier
and thealleged tortfeasoras cedefendants Id. at 64748. The courtexplainedthat the
defendantslegal obligationswere aligned since thalaintiff would not be able toecover from
either without a finding of egligence as to thallegedtortfeasor. Id. (noting that under
Maryland law’s standard for underinsured motorist coverage, the legal obligafidragh the
underinsured motorist’s carrier and thkeged tortfeasgras defendants, welgased upon a
factual showing ohegligenceandfurtherthatthe extent othe plaintiff's damageswill have a
bearing on the extérf each defendarg’ liability”). In theinstantcase, howeveDefendant’s
liability as to Plaintiffs does not hinge on t@e-Defendantstort liability; the insurance policy
at issueconcerns first party coverag@ot liability coverage.While Plaintiffs allege that
Defendantbreached the insurance policy contract by refusing to pay for the dartiedes
resultedfrom theCo-Defendants’ alleged negligence, (ECF Ndl &t20, 2J), these allegations
do not require Plaintiffs to provide facts and evidence as to its negligence @lpmevail on its
breach ofcontractand bad faittclaims, as they argue(ECF No.25 at 5) The Co-Defendant’s
liability has nothing to do with the basis for the lack of coverage or the existence cdgeove
under the policy Defendargsued to Plaintiffs.
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the extent of their damages to recover under the breach of contract claim, whetGer
Defendants were negligent in the maintenance of its dd@asly is a separate factuaquiry
than whethePIlaintiffs and Defendans insurance contracan or shoulde interpreted in a way
that allows for coverage of flood damage to property.

In conclusion, this court finds that because theD@tendants are nominal, removal to
federa court was proper since diversity exists between Plaintiffs and DefehdMureover,
joinder of Plaintiffs’ claims against all Defendamtas not proper since Fed. R. Civ. P. 20 does
not contemplate joinder of the separate legal and fadhepliries of Plaintiffs’ claims,
respectively, againdDefendant and its CDefendants. See Cramewn. Walley No. 5:14cv-
03857-JMC,2015 WL 3968155 (D.S.C. June 30, 20180ting that“the weight of authority
holds that claims fonegligent operation of an automobile do anse from the same transactio
or occurrence as a subsequent claim against an insuremvolving coverage questions, and
therefore cannot be joined under Fed. Civ. P. 20); see alsq e.g, Defourneaux v.
Metropolitan Prop and Cas. Ins. CoNo. 063809, 2006 WL 2524165, at *1 (E.D. L2006)
(severing the plaintiffs’ negligence claims from their contract clamso the flood damage to
plaintiffs’ propertyand concluding® The plaintiffs’ claims against the defendants did not arise
from the same transaction or occurrence, and do not present common issues chtavandfas
sud, have been improperly joined.”$mith v. Nationwide Mut. In€o. 286 F.Supp.2d 777,
781 (S.D.Miss. 2003 (finding first that an allegedtortfeasor andn uninsured motorist carrier
were fraudulently joinedthen severing and remandingjaintiff’ s tort claim againsthe non-
diverse defendant tortfeasaand retaining the contract and bad faith claims against diverse

defendant uninsured motorist carrieBeaulieu v. Concord Group Ins. C208 F.R.D. 478

4 In addition to diversity of citizenship between the parties, the amount in contronelsy i
matter exceeds $75,000, as 28 U.S.C. § 1332(a) requBes.géneralfeCF No. 1.)
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479-481(D.N.H. 2002) (granting a defendant’'smotion to sever after determining thtite
plaintiff’'s claim againstone defendant for negligent drivingasseparate and independent from
her claimsof breach of contracgainstthe defendaninsurer) Pena v. McArthur889F. Supp.
403 405-407 (E.D. Cal. 1994) granting amotion to sever afteconcludingthat the plaintiff' s
negligenceclaim againsbne defendant wasnproperly joined withher bad faith claim against
another defendantGruening v.Suci¢ 89 F.R.D. 573573-575(E.D. Pa.1981) (findingthatthe
plaintiffs’ claims of negligent driving were improperlyoined with their claimsagainst their
insurer for breach of fiduciary duty).

2. Severance of ClaimgponRemoval from State Court

The court next turns to wheththe claims should be severed. As Defendetés,this
very court, in a recent decision on a similar issugighedfour factorsto help it concludghe
appropriataess ofsevemng tort claims froman insurance claimnderFed. R. Civ. P. 21.See
Cramer v. WalleyNo. 5:14cv-03857-JMC,2015 WL 3968155 (D.S.C. June 30, 2019)he
factors this court consideredncluded: (1) whether the issues sought to be severed are
“significantly different from one another;” (2) whether the issues reglifferent witnesses and
evidence; (3) whether the “party opposing severance will be prejudiced; and (dhewmthet
party requesting severance will be prejudiced if the claims are not sevetded.{citation
omitted).

Applying thosesame factors hereéhe court concludes thdlhe tort claims should be
severedFirst, this courtlike several otherdiinds thatthe claims maynot be joined together
because they are significantly differeBee suprdart IV.B. And theplain languagef Fed. R.
Civ. P. 20supports that conclusionSecondly,it is reasonable tamaginethe waysin which

Defendantmight be prejudicedin having the claims against it joined with the separate and
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unrelated claim®f tort liability of thethree other Defendantd~or examplea jury’s finding as
to Deferdant’s breach of contract or bad faith liability could very easilynflaencedby a jury
sympathetic to Plaintiffs after separatpotentialjury finding thatthe Co-Defendants engaged in
tortious conduct in their construction and maintenance of the dams, the breakingtohetpexd
caused Plaintiffs’ unfortunate property damagé/oreover,the only potential “prejudice”
Plaintiffs point to is theunfair[nes$” to it for possibly having tae-litigate the question of
negligence(ECF No. 25 at 5), that which is unlikely since, again, the-fiasty coverage claims
against Defendant have little to do with any potential tortious activity that caetlito
Plaintiffs’ damaged property.

This court therefore finds that severanceof Plaintiffs’ tort claims againsthe Co-
Defendants isappropriatein this matter Because there is no question of federal law between
Plaintiffs andthe Co-Defendants and because no diversity jurisdiction exists between them, this
court also mustemand to state couPlaintiffs’ tort claims against the G@efendants.

V. CONCLUSION

Based on the aforementioned reasdms court herebBEBRANT S Defendant’sMotion to
Sever (ECF No. 9) and REMANDS Plaintiffs’ claims against Cary’s Lake Homeowners
Association; Upper Rockyford Lake Owners Association, Inc., f/k/a Nortle IGdmpany, Inc.;
and Lake Elizabeth Estates, Irto. state courfor further proceedingandfor rulings onany
motions relevant only to tee Defendantsincluding DefendantCay’s Lake Homeowners
Association’s Motion to Dismiss (ECF No. 16This court retains jurisdiction over Plaintiffs’

claims against Defendant Owners Insurance Company.
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IT1SSO ORDERED.
8 ' I'
United States District Judge

June 22, 2016
Columbia, South Carolina
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