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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

Helga Cohen, Steven Cohen, Lisa Echol3, Civil Action No.: 3:16-cv-01489-JMC
Robert Echols, Jr., Melissa Fritz, Wayne )

Fritz, Alexander Giles, Carolyn Giles, )
Aimee Gondi, Gokul Gondi, Denise )
Hubbard, Charles Hubbard, Christopher )
Long, Leslie Long, Jane Marshall, )
Christopher Marshall, Joseph Park, )
Sohee Park, John Parrott, Krista Parrott, )
Jesse Myers, Jacqueline Myers, KinthRi ) ORDER AND OPINION
Smythe Rich, and Donna Strom, )
)
Plaintiffs, )
V. )
)
United States of America, )
)
Defendant. )
)
Martha Brown, Frank Brown, Jennifer ) Civil Action No.: 3:16-cv-03053-JMC
Feldman, Barry Feldman, John Babson, )
Steve Cloud, Laura Cloud, and Elizabeth )
Brogdon, )
)
Plaintiffs, ) ORDER AND OPINION
v. )
)
United States of America, )
)
Defendant. )
)
Kings Grant Owners’ Association, Inc., ) Civil Action No.: 3:17-cv-00289-JMC
)
Plaintiff, )
V. ) ORDER AND OPINION
)
United States of America, )
)
Defendant. )

Plaintiffs above-named collaeely filed these related dons seeking money damages

from Defendant United States of America (theoV@&rnment”) for the desiction caused to their
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homes by flood water freed when it breached thrarSes Lake and Lower Legion Lake Dams at
Fort Jackson (South Carolina) army installation in October 2(@é&eCohen v. United States
C/A No. 3:16-cv-01489-JMC, ECRo. 1 (D.S.C. May 9, 2016) Coheri); Brown v. United
States C/A No. 3:16-cv-03053-JMC, ECRo. 1 (D.S.C. Sept. 8, 2016)Bfowr’); and Kings
Grant Owners Ass’ninc. v. United StatesC/A No. 3:17-cv-00289-JMC, ECF No. 1 (D.S.C.
Jan. 31, 2017) KGOAP).

This matter is before the court by way of Rtdfs’ Motions to Alter or Amend Judgment
pursuant to Rules 59(e) and 6p@ the Federal Rules of GivProcedure. (ECF No. 191
(Cohen; ECF No. 134 Brown); ECF No. 120 KGOAI.}) Specifically, Plaintiffs seek to alter
or amend the court’'s Order entered on Setter 27, 2018 (ECF No. 186) (the “September
Order”), and the subsequent Judgmerterd on September 28, 2018 (ECF No. 187), which
resulted in the dismissal of Plaintiffs’ Comipis for lack of jurisdiction. The Government
opposes Plaintiffs’ Motions arguirtbat “none of the grounds forarting such motion[s] exist.”
(ECF No. 193 at 2.) For the rems set forth below, the coUDENIES Plaintiffs’ Motions to
Alter or Amend.

l. RELEVANT BACK GROUND TO PENDING MOTIONS?

During a four day period from October 2-5, 204 %istoric storm event occurred across
South Carolina causing “ramif totals in the Columbisarea [to] exceed[] the 1,000-year

recurrence intervals as referenced to the pmietipitation frequency estimates in NOAA Atlas

! The court observes that Plaintiffs filed thensabrief and exhibits isupport of tleir Motions

in all three actions. Accordingly, the courillwonly cite hereinafter to documents filed in
Cohen

2 The September Order contaiasthorough recitation ofhe relevant factual and procedural
background of the matter and is ingorated herein by referenceSeeECF No. 186 at 3-9.)
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14* (CISA, 2015).” Environment AssessmeiReplacement of Semmes Lake Dahttp://www
.sac.usace.army.mil/Portals/43/docs/mil&emhmes%20Lake%20Draft%20EA.pdf?ver=2017-
08-11-152050-713 (last visited Sept. 17, 2018). Tmssoric storm event caused floodwaters
which breached both the Semmes Lake Damthaed.ower Legion Lake Dam located on Fort
Jackson. (ECF No. 114 at 11-12.) Because bHatyeved damage to their real and personal
property occurred as a result of the Governmdmisach of specified duties owed to them that
resulted in “the failure of the Semmieske dam and Lower Legion Lake dikeseeECF No. 48

at 11 7 77, 12-13 1 90), Plaintiffs filed Compta against the Government for negligence.
(ECF No. 1 at 10 1 65-12 | 76After the court entered an @e8r granting a Motion to Amend
the Complaint (ECF Nos. 40, 47), Plaintiffs élan Amended Complaint alleging claims for
negligence, trespass, and nasa (ECF No. 48 at 11 § 82-%6113.) Afte the parties
conducted extensive discovery, Plaintiffs filebtions for Partial Summary Judgment and the
Government filed a Motion to Dismiss or, inetlalternative, for Partial Summary Judgment.
(ECF Nos. 103, 140.) After the parties were gitlee opportunity to fully brief (ECF Nos. 126,
152) and provide oral argument in support of their Motions (ECF No. 182) on September 21,
2018, the court entered the September Order finthiagthe conduct challenged by Plaintiffs fell
under the discretionary functionaeption of the Federal Tort Claims Act (“FTCA”), 28 U.S.C.
88 2671-2680. (ECF No. 186 at 22 (referencing 28QJ).8.2680(a)).) As a result, the court
granted the Government’s Motion to Dismissndissed Plaintiffs’ Complaints, and found that it
was “without jurisdiction to review the merité Plaintiffs’ Motion far Summary Judgment and

the Government’'s Motion for Summary Judgment.”ld. (at 22-23.) In reaching this

3 “NOAA” is the acronym for the National @anic and Atmospheric Administration. The
“NOAA Atlas 14" is “intended as the official @amentation of precipitation frequency estimates
and associated information for the United State®NOAA Atlas 14 https://www.nws.noaa.
gov%2Foh%2Fhdsc%2FPF_documents%2FAdayolumel.pdf&usg=AOvVaw2DQBGo03Vs
31708rFkUZsrp (last visited Sept. 27, 2018).
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determination, the court madeetfollowing observations:

“The FTCA excludes discretionary fumns from its waiver of sovereign
immunity.” Johnson v. United State<C/A No.: 5:17-cv-00012, 2018 WL
4169141, at *3 (W.D. Va. Aug. 30, 2018)t{og 28 U.S.C. § 2680(a)). “This
discretionary function exception provides that the sovereign immunity waiver
does not apply to: any claim based uporaeinor omission of an employee of the
Government, exercising due care, ire taxecution of a state or regulation,
whether or not such statute or reguatbe valid, or based upon the exercise or
performance or the failure to exerciseparform a discretionary function or duty
on the part of the federal agency oreamployee of the Government, whether or
not the discretion invekd be abused.Td. (quoting § 2680(a)).

“To state a claim under the FTCA, a plaiihtias the burden of stating a claim for
a state-law tort and establishing tha thscretionary function exception does not
apply.” Spotts v. United State$13 F.3d 559, 569 (5th Cir. 2010) (citation
omitted). If the exception does apply, twurt “must dismiss the affected claims
for lack of subject matter jurisdiction.”Indem. Ins. Co. of N. Am. v. United
States 569 F.3d 175, 180 (4th Cir. 2009) (citigilliams v. United State<$0
F.3d 299, 304-05 (4th Cir. 1995)). Indemnity Insurancethe United States
Court of Appeals for the Fourth Cintyprovided the following summary of the
test used to determine the applicabibfithe discretionary function exception:

“To determine whether conduct by adésal agency or employee fits
within the discretionarjunction exception, we must first decide whether
the challenged conduct ‘involves aremlent of judgment or choice.”
Suter v. United Statest41l F.3d 306, 310 (4th Cir. 2006) (quoting
Berkovitz v. United State€l86 U.S. 531, 536, 108 S. Ct. 1954, 100
L.Ed.2d 531 (1988)). “[T]he discremary function egeption will not
apply when a federal statute, reguati or policy specifially prescribes

a course of action for an employee to follow” because “the employee has
no rightful option but to adhe to the directive.”Berkovitz 486 U.S. at

536, 108 S. Ct. 1954.

If we determine that the chahged “conduct does involve such
discretionary judgment, then we mugtermine ‘whether that judgment
is of the kind that the discretioryafunction exception was designed to
shield,’i.e., whether the challenged action'limsed on considerations of
public policy.” Suter 441 F.3d at 311 (quotinBerkovitz 486 U.S. at
536-37, 108 S. Ct. 1954). Critical fwoper analysis, this inquiry
focuses “not on the agent’s subjectimtent in exercising the discretion .
. ., but on the nature ahe actions taken dnon whether they are
susceptible to policy analysis.United States v. Gaube499 U.S. 315,
325,111 S. Ct. 1267, 113 L.Ed.2d 335 (199Ihus, “in the usual case”
a court should “look to the nature of the challenged decision in an
objective, or general sense, and adiether that decision is one which
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we would expect inherently to beaginded in considerations of policy.”
Baum v. United State986 F.2d 716, 721 (4th Cir. 1993). “Moreover,
when a statute, regulation, oresxgy guideline permits a government
agent to exercise disc¢i@n, ‘it must be presumed that the agent’'s acts
are grounded in policy when exeing that dscretion.” Suter 441
F.3d at 311 (quotin@aubert 499 U.S. at 324, 111 S. Ct. 1267).

Indem. Ins. C9.569 F.3d at 180.

In these cases, Plaintiffs assert tha Government is liable for their damages
because it negligently failed to operate Semmes Lake Dam with a %2 PMF
and failed to conduct required maintenance on both dams at issue in this litigation.
“[A] safety or engineerig standard operates tonmreve discretion under the
FTCA when it is embodied in a specifand mandatory regulation or statute
which creates clear duties incuemth upon the governmental actor&ennewick

Irr. Dist. v. United States880 F.2d 1018, 1026 (9th Cir. 1989). “A general
statutory duty to promote safety . would not be sufficient.ld. (citing Allen v.
United States816 F.2d 1417, 1421 (10th Cir. 1987) (broad and general duty
imposed by statute on Atomic Energy m@mission to promote safety in atomic
testing left room for exercise of disciat)). “[D]iscretion [also] may be removed

by a specific mandatory governmentablicy duly adoptd under authority
delegated by stateitor regulation.”ld.

In considering the applicability of ¢h mandatory standard element of the
discretionary function exception as to the failure to operate the Semmes Lake
Dam at %2 PMF, Plaintiffs assert thie Government’s conduct could not have
involved an element of choice because action was mandated by Army
Regulations. (ECF No. 152 at 8.) Morenv@laintiffs contend that, due to the
language in the Army Regulations thaggests an adherence to state regulations,
the Government was also mandated to follow DHEC regulatiddsat(11.) The
relevant language contained in ArnRegulation (“AR”) 420-72 specifies that
Army dams “must be maintaineat or abovethe minimum condition levels of
[the] host State . . .” (emphasis addedECF No. 103-4 at 5 § 5-5.) While the
court agrees that AR 420-72 instructe tharrison commander to reference state
law requirements, the addition of “at above” in the regulation implies that the
garrison commander has a level of disometi Semmes Lake Dam, at the time of

* “PMF” is Probable Maximum Flood, which “means the largest flood that theoretically could
occur at a given site during our present geoldgad climatic era.” S.C. Code Ann. Regs. 72-
1(R) (2012). “The initiating event in a PMF determination is the PMRI? “Probable
Maximum Precipitation’ (PMP) means the thamally greatest-deptlof precipitation for a
given duration that is physika possible over a given area at given time of year; these
projected maximum precipitationumbers are arrived at by the National Weather Service by
studying actual storm events that haeewred in similar climatic areasd. 72-1(Q). “The 50
percent of PMF flood simulated represents 18d®és of rain over 24 hours, 6.5 inches during
the maximum hour.” (ECF No. 103-11 at 11.)
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the flood, was classified as a significant hazard dam. (ECF Nos. 103-12 at 11,
140-1 at 13.) Under South Carolinadgr&ations, a dam owner must maintain
their spillway-capacity design insidiee applicable Table 1 rang&eeS.C. Code

Ann. Regs. 72, Table I. However, ifettowner can justifyhe design to DHEC's
satisfaction, the spillway-capacity can fall outside of the applicable table range.
Id. Therefore, the South Carolina Rediaas, similar to AR 420-72, contain an
implied element of discretion. The ability choose any level contained in the
applicable Table 1 range offers dam ovajeand in this situation the garrison
commander, a level of discretion.

In addition to the aforementioned, therenist a federal statute, regulation, or
policy that specifically prescribesRMF of 2 for the Semmes Lake Dark.g.,
Baum 986 F.2d at 720 (“Thenquiry boils down towhether the government
conduct is the subject of any mandatdegleral statute, gpilation, or policy
prescribing a specific course of actiy. ARs 420-1 and 420-72 do not impose a
course of conduct so specific as tquiee the Y2 PMF asserted by Plaintiffs.g,
Fanoele v. United State875 F. Supp. 1394, 1398-99 (D. Kan. 1997) (“[O]nly if
a ‘specific and mandatory regulation, statat policy requires a particular course
of action’ will a governmenémployee’s conduct not falNithin the discretionary
function exception.”) (citation omitted)These Army Regulations leave the final
decision responsibility for any flood andski analysis to # discretion of the
garrison commander. €8, e.g.ECF No. 103-3 at 5 8 7-43).) In actuality, the
only “federal” documents in the recotlat reference ¥2 PMF are the 1997 and
2010 EAPS. However, after consiation of the entiretgf the record and after
review of additional onlia sources, the court cannot conclude that an EAP
constrains the dam owner’s actions “in saclay that he had no discretion but to
act only a certain way.PNC Nat'l Ass’n v. U.S. Army Corps of Eng’'@ase No.
2:13-CV-374 JVB, 2018 WI1531790, at *3 (N.D. Ind. Mar. 29, 2018).

Upon the court’'s review, EAPs appear poovide general directives for the
purpose of dealing with dam safety emergencies “to prevent the loss of life and/or
property” Gee, e.g. ECF No. 103-11 at 5(e)), batlow the dam’s owner to
maintain his or her broad discretion. eféfore, the court fids that neither the
EAPs nor any other “federal” statute, regfidn, or policy in the record mandate a

Y% PMF. Accordingly, the decision to enate and/or maintain the Semmes Lake
Dam at a specified PMF involved atement of judgment or choice.

Plaintiffs claim that the Governmefdiled to conduct required maintenance on
the Semmes Lake Dam and the Lower Legion Lake Dam. In their filings,
Plaintiffs rely heavily on DA Pamphld20-1-3 to support theposition regarding

the existence of mandatory federal la@garding dam maintenance. However,
based on the law cited by the Government, it is clear to the court that DA
Pamphlet 420-1-3 cannot serve as manddemxfgral law specifically prescribing

> “EAP” is the acronym for emergency action plan.
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a course of action as itlates to dam maintenancén this regard, without DA
Pamphlet 420-1-3, Plaintiffs fail to carryeih burden of persuing the court that
there are federal statutes, regulationspolicies that specifically govern dam
maintenance thereby removing the element of judgment or choice from the
Government’s actions.

As to the public policy analysis element of the discretionary function exception,
the court observes that Plaintiffs’ arguments do not demonstrate that the
Government’s failure to either operate the Semmes Lake Dam with a %2 PMF or
conduct specified maintenance on the Semmes Lake Dam and/or the Lower
Legion Lake Dam was a decision madesaig of the scope of policy-driven
duties. See A.O. Smith Corp. v. United Staté&4 F.3d 359, 365 (6th Cir. 2014)
(“There is a ‘strong presumptiorthat the secongbart of this Gauberttest is
satisfied if a court concludes that thmployee was exercising discretion.” (citing
Gaubert 499 U.S. at 324)). “Judicial intervention in such decisionmaking
through private tort suits would requirestiourts to ‘secondguess’ the political,
social, and economic judgments of an agency exercising its regulatory function.”
Hawes v. United State822 F. Supp. 2d 638, 645 (E.D. Va. 2004) (citation
omitted). “It was precisely this sort pfdicial intervention in policy-making that

the discretionary function excepti was designed to preventd. at 645-46.

Therefore, upon consideration of tHeregoing, the court finds that the
Government’s alleged negligent conddalis within the discretionary function
exception and does not form a propesibafor a lawsuit under the FTCA.
Accordingly, the court finds that iatks subject matter jurisdiction over these
actions and must dismiss them.
(ECF No. 186 at 15-22.)
Based on the foregoing, the court enteredgdnent for the Government on September
28, 2018. (ECF No. 187.)
On September 25, 2018, Plaintiffs took the da@mwsof the Government’s Rule 30(b)(6)
designated representative, Lieuten@olonel (“LtCol”) Richard T Childers of the United States
Army Corps of Engineer’. (SeeECF No. 191-1 at 2.) Based on LtCol Childers’ testimony,

Plaintiffs filed the instant Motions on Octoli2, 2018, seeking to alter or amend the September

® In their briefs, Plaintiffs observe that LtCEhilders’ deposition was initially scheduled to

occur before the motions hearing, which wasioally scheduled to be held on October 2, 2018.
(SeeECF No. 191-1 at 2 n.1 (amgy ECF No. 101).) Howeveon September 12, 2018, the court
rescheduled the motions hearing for September 21, 2@GERECF Nos. 171, 172.)
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Order and resulting Judgment. (ECF No. 191.)
1. JURISDICTION

The court has subject matter jurisdictioner this action, pursuant to 28 U.S.C. §
1346(b)(1), which grants distriatourts original jurisdictionover civil actions against the
Government including those darght under the FTCA whereinghGovernment can be found
“liable to a tort claimant to the same exterdtta private person would be liable according to the
law of the state of the occurrenceJuaire v. United StatesNo. 4:09-cv-709-TLW, 2012 WL
527598, at *10 (D.S.C. Feb. 16, 2012) (witi28 U.S.C. § 1346(b) and § 2674).

1. LEGAL STANDARD

Generally, motions to alter amend are raised pursuantRales 59 and/or 60 of the
Federal Rules of Civil Procedure.

Rule 59 allows a party to seek an altemator amendment of a previous order of the
court. Fed. R. Civ. P. 59(e). Under Rule 59éegourt may “alter or amend the judgment if the
movant shows either (1) an intervening changeécontrolling law, (2) new evidence that was
not available at trial, or (3) & there has been a clear error of law or a manifest injustice.”
Robinson v. Wix Filtration Corp599 F.3d 403, 407 (4th Cir. 2018@ge also Collison v. Intll
Chem. Workers Unigr34 F.3d 233, 235 (4th Cir. 1994). i#t the moving party’s burden to
establish one of these #& grounds in order to obtain relief under Rule 59(eyen Data Corp.

v. GXS, InG.501 F. App’'x 275, 285 (4th Cir. 2012). The decision whether to reconsider an order
pursuant to Rule 59(e) is within theund discretion of the district courHughes v. Bedsgl&8

F.3d 1376, 1382 (4th Cir. 1995). A motion to recoesishould not be used as a “vehicle for
rearguing the law, raising wearguments, or petitioning @urt to change its mind.’Lyles v.
Reynolds C/A No. 4:14-1063-TMC2016 WL 1427324, at *1 (D.S.C. Apr. 12, 2016) (citing
Exxon Shipping Co. v. Bakés54 U.S. 471, 485 n.5 (2008)).
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Rule 60(b) allows the court to relieve “arfya. . . from a finajudgment, order, or
proceeding” due to (1) “mistake, inadvertenseyprise, or excusable neglect’; (2) “newly
discovered evidence”; (3) “fraud . . . , misreg@etation, or misconduct”; (4) a void judgment;
(5) a satisfied, released, or discharged judgment; or (6) “any other reasqustifias relief.”
Fed. R. Civ. P. 60(bkee also United States v. Winestd®k0 F.3d 200, 203—4 (4th Cir. 2003).
Rule 60(b) “does not authorize a motion merily reconsideration of a legal issuelJnited
States v. Williams74 F.2d 310, 312 (4th Cit982). “Where the motiois nothing more than a
request that the district cdwshange its mind . . . it is hauthorized by Rule 60(b).1d. at 313.
“A motion for reconsideration ued Rule 60(b) is addresseéd the sound disetion of the
district court and . . . [is] geerally granted only upon a showinfexceptional circumstances.”
Lyles 2016 WL 1427324, at *1 (citation and imal quotation marks omitted).

IV. ANALYSIS

A. The Parties’ Arguments

In their Motions, Plaintiffsassert that the court shouddter and amend the September
Order and Judgment based on LitCailders’ testimony. Specificigl Plaintiffs assert that

[tirough that testimony that was intendedhe offered as a party admission at
trial, Defendant confirmed and raéifl that %2 Probable Maximum Flood (or
“PMF”) was the “required spillway design flood” (or “SDf"for the Semmes
Lake dam among along with the following additional facts:

(A) that the required SDF for Semmes Ldkam at the time of the October 3-4,
2015 storm event was %2 PDF;

(B) that the determination of SDFequires objective evaluation of hazard
potential and technical standards; that #&rmy Regulations mired reevaluation
and validations of the hazard potent@assification every two years by the
person with decision-making authority asSBF; and that “dsign flow (flood)”

"“The design flood of any dam is the flow rated volume at which the dam must be maintained
to allow passage of the design flows (floodihewut major deterioration of dam components,
damaging erosive undermining action, or lossstbility.” (ECF No. 126-6 at 2.) “The
selection of the design flood should be lihs an evaluation of the relative risks and
consequences of flooding, under botbgant and future conditions.Td()
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means SDF as that term is used ia thandatory “Performance Standards” for
dams in the Army Regulations;

(C) that the installation commander’s dearsito install a curb to obstruct water
from entering the emergency spillway 2008 resulted in anverall decrease in

the spillway capacity for Semmes Lakerdahereby further hindering its ability
to allow passage of the SDF as regdiby AR 420-1, Section 7-47(b); and

(D) that the low-level outlet on the primaspillway is part of the structure of the
dam, that it was inoperable and in need of repair at the time of the storm event,
thereby implicating the provisions &ection 7-52(b) of AR 420-1, mandating
that the dam be immediately repaired, breached, or the pool lowered.

(ECF No. 191-1 at 2—-3ee alsad. at 5-12.) Plaintiffs fcther assert that the court should alter or
amend the September Order and Judgment betaGsé Childers’ testimony is new evidence
that demonstrates that the Government's “employees violated multiple mandatory Army
Regulations that (a) they had no choice but to follow or (b) that were not susceptible to policy
analysis grounded in social, ecomo, or political considerationwith respect to the following
challenged conduct.”ld. at 12.) As a result, Plaintiffs argue that the owner of the Semmes Lake
and Lower Legion Lake Dams—the installation commander under AR 420-72 (prior to February
2008) and the garrison commander under AR 4Z@fter February @08)—lacked discretion
under mandatory Army regulations thereby king the discretionary function exception
inapplicable to this action.E(g, ECF No. 191-1 at 13-23.) AccordiggPlaintiffs “request that
the Court grant Plaintiffs’ motion to reconeidits Judgment, deny Defendant’s motion to
dismiss on the basis of subjecttiea jurisdiction, and reset ddagks for the abmission of pre-
trial briefs and for a bench trial on Daftant’s liability to Plaintiffs.” [d. at 23.)

The Government opposes Plaintiffs’ Motionsexsing that LtCol Citders’ testimony “is
not new, for it could with due diligence haveehaliscovered before the judgment was entered.”
(ECF No. 193 at 2.) The Government further asserts that PlaintiffsoMoshould be denied
because (1) “Plaintiffs were dilatory in faid) to obtain the evidee during the two-year
discovery period that preceded the entry of judginén) “the testimony is merely cumulative,
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adding nothing to the evidence timely adduced);‘{Be testimony is immaterial because it does
not bear on the basis of the dismissal, nantaly discretion afforded bfrmy regulations with
respect to the cllanged conduct and the policies informithge exercise of #it discretion”; and

(4) “the evidence, if considered, would nequire that the judgment be vacated, because
Plaintiffs still cannot meet their burden of show that either the challenged conduct was not
discretionary or was not susceptible to policy analysi$d’; ¢ee also idat 4-18.) Therefore,
the Government argues that because the alegw/ly discovered evidence “could readily have
been obtained before judgment was enteréhgt’court should deny Plaintiffs’ Motionsld( at
18-19.)

In their Reply, Plaintiffs assert that eve.iCol Childers’ testimony is not determined to
be new evidence, the court should consideretadse it “will have to consider this evidence
anyway in two related cases whdbefendant failed to file motions to dismiss until after the
judgment at issue here.” (ECF No. 200 at 2 (citBugrra v. United State</A No. 3:16-cv-
03054-JMC Estate of Anne Webber Fulmer v. United Stai#a No. 3:17-cv-0674-JMC)).)

B. The Court’'s Review

In the September Order, tlurt concluded that the dretionary function exception
was applicable to Plaintiffs’ claims because they were unable to (1) specify a mandatory
“federal” statute, regulation, golicy that required a SDF of ¥2 PMF at Semmes Lake Dam; or
(2) demonstrate that any failure by the Governnerither operate theéemmes Lake Dam with
a ¥ PMF or conduct specified maintenance enSbmmes Lake Dam and/or the Lower Legion
Lake Dam was a decision made outside of tlopas®f policy-driven duties. (ECF No. 186 at
21, 22.) The premise of Plaintiffs’ Motions tdté&« or Amend Judgment that the court should

alter or amend the Septemb@rder and Judgment becaudey are obviated by the new
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evidence of LtCol Childers’ téshony, which Plaintiffs assert establishes that the required SDF

for the Semmes Lak®am was a ¥ PMFand that the discretionary function exception is

inapplicable in this case because the owndhefSemmes Lake and Lower Legion Lake Dams

failed to review or verify the hazard potentaddssification as requireloy Army regulations or

make any determination that the Svas anything other than a %2 PMFECF Nos. 191-1 at 13

>0 >0

o» O

A.

>O0P0 P O

Turning to paragraph G of your 15+f/éstigation report, what was the
findings of the government &selates in paragraph G?

To clarify, are you asking the finding$ the government or the findings
of the - -

The findings of the governmentthe 15-6 investigation report?

The government, meaning the same as Fort Jackson?

Yes,sir.

Fort Jackson in the 15-6 findings me states that ‘on 4 October Semmes
Lake failed after receiving 13.4 inchesrafn in twenty-four hours, which
represented approximately sixty percen the requiredspillway design
flood.’

Okay. And the report as the term required, correct?

That's correct.

Okay. So, Fort Jackson vieweas [|] mandatory then, correct?

At the time Fort Jackson understomdorrectly the requirement for the
spillway design flood for Semmes Lake be one half of the probable
maximum flood.

And the next section that dealsttwfindings relatedto Lower Legion
Lake, is that correct?

Yes.

And this is the 15-6 investigatiorpat findings of the Department of the
Army, correct?

Correct.

(ECF No. 191-3 at 62:10-63:14.)

9 Q.

A.
Q.

Q.

Okay. In the language that you reladth in 420-72 and 420-1 it states that
a hazard classification has to be reveevand validated every two years, is
that correct?

That's correct.

Okay. Is it your testimony today ththat would be the same at Semmes
Lake and at Lower Legion Lake?

Again, the regulation here states,uyknow, states thatlassification of
installation dams shall be reviewadd validated every two years by the
installation commander, later - ¢igged to garrison commander.

And Fort Jackson is subjeotthose regulations, correct?
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(citing ECF Nos. 103-3 at 5 § 7-47(c) & 103-45ag 5-6(b)) & 200 at 6-8.) Put differently,
Plaintiffs contend that “[tlhe undisputed fastsow that the required SDF for Semmes Lake Dam
was ¥2 PMF, and there is no evidence thatgdreison commander (or installation commander)
conducted the biennial review and verificatiorthed hazard potential clafisations or otherwise
determined that another SDF was appropriageth@n then-current conditions.” (ECF No. 191-
1 at 14.) To support their MotionRlaintiffs expressly rely oBerkovitz v. United Stated486
U.S. 531 (1988), wherein the Supreme Court aofexd that the National Institutes of Health’'s
Division of Biologic Standards failed to perforenclear duty under federal law when it issued a
license for an oral polio vaccine without exam@the product and determining that the product
was in compliance with all regulatory safety standards:
Viewed in light of these principles, pgbiners’ claim regarding the release of the
vaccine lot from which Kevan Berkitz received his dose survives the
Government’'s motion to dismiss. Peatiiers allege that, under the authority
granted by the regulations gtiBureau of Biologics haadopted a policy of testing
all vaccine lots for compliance with safety standards and preventing the
distribution to the public ofrey lots that fail to comply.Petitioners further allege
that notwithstanding this policy, which allegedly leaves no room for
implementing officials to exercise indepkent policy judgment, employees of the
Bureau knowingly approved the release dbtathat did not comply with safety
standards.SeeApp. 13; Brief for Petitioners 2@1; Reply Brief for Petitioners

15-17. Thus, petitioners’ complaint isretited at a governmental action that
allegedly involved no policy discretion.

Berkovitz 486 U.S. at 543.

“[T]he standard governing relief on the msif newly discoveredvidence is the same
whether the motion is brought under rule 59 or rule @otyan v. United State$84 F.2d 767,
771 (4th Cir. 1989) (citing).S. Fid. & Guar. Co. v. LawrenspB834 F.2d 464, 475 n.2 (4th Cir.

1964)). In this regard, the moving party must demonstrate:

A. They are.
(ECF No. 191-1 at 76:14-77:5.)
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(1) the evidence is newlgliscovered since the judgment was entered; (2) due
diligence on the part of the movant to discover the new evidence has been
exercised; (3) the evidence is not niereumulative or impeaching; (4) the
evidence is material; and (5) the evidemgsuch that is likely to produce a new
outcome if the case were retried, or is stieht would requiréhe judgment to be
amended.

Id. (citing Taylor v. Texgas Corp831 F.2d 255, 259 (11th Cir. 1987 Upon its review, the
court agrees with the Government that Lt@ililders’ testimony is cumulative of evidence
already provided by the partiesfore Judgment was entere&eé¢, e.g.ECF No. 193 at 10.) In
the September Order, the court reviewedl aonsidered each of the Army Regulations,
Department of the Army (“DA”) Pamphlets, alohPs that are referenced in LtCol Childers’
testimony and which form the basis of Plaintiftaims alleging thathe Semmes Lake and
Lower Legion Lake Dams were not maintainedreguired by mandatory mictives. In this
regard, the court finds that LtCol Childersgstimony is not new evidence warranting
reconsideration of the Septber Order and Judgment.

To err on the side of caution, the court deditie also analyze the September Order and
Judgment to determine whether they contain céawr and/or inflict a manifest injustice on
Plaintiffis1° Plaintiffs have been steadfast in thbelief that one omore of the following
documents contain mandatory languagequmeng specific conduct regarding the

oversight/maintenance of the Semmes Lake aneekdegion Lake Dams teatisfy their burden

19 Clear error occurs whehe reviewing court “is ¢ with the definite and firm conviction that a
mistake has been committed.United States v. Harveyp32 F.3d 326, 336 (4th Cir. 2008)
(internal quotation marks omittedgee also United States v. Martinez—Me|ga®1 F.3d 733,
738 (4th Cir. 2010) (“[C]lear error occurs wheuwliatrict court’s factuafindings are against the
clear weight of the evidence consideredhashole.” (internal quotation marks omittedyiller

v. Mercy Hosp., In¢.720 F.2d 356, 361 n.5 (4th Cir. 1983) (exping that a district court’s
factual finding is clearly erroneous if “thenfling is against the great preponderance of the
evidence” (internal quotation marlomitted)). Manifest injustec occurs where the court “has
patently misunderstood a party, or has made aidecoutside the adversdrissues presented to
the Court by the parties, or has made anremaoi of reasoning but of apprehension . . . .
Campero USA Corp. v. ADS Foodservice, LBEC6 F. Supp. 2d 1284, 1292-93 (S.D. Fla. 2012)
(citations omitted).
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of establishing the inapplicability ofefdiscretionary function exception:

AR 420-72 at § 5-5: “Army dams at all CONUsnstallations will be maintained
at or above the minimum condition levelshaist State and as specified herein and
in the above referenced FENM2documents.” (ECF No. 103-4 at 5.)

AR 420-72 at 8 5-6(a) & AR 420-1 at § 7-#Y:(“All dams muste maintained to
allow passage of the design flows (flood)thout major deterioration of dam
components or damaging erosive or undemmgiraction, nor losf stability.”
(ECF Nos. 103-4 at 5, 103-3 at 5.)

AR 420-72 at 8§ 5-6(b): “Final decisioresponsibility on the design flood/risk
analysis shall be the dewn of the dam owner, ¢hinstallation commander.”
(ECF No. 103-4 at 5.)

AR 420-1 at § 7-47(c): “Final decision responsibility on the design flood and risk
analysis shall be the decision of therdawner, the garrison commander.” (ECF
No. 103-3 at 5.)

AR 420-1 at § 7-4(b)(5): “Garrison comners could be held liable for any legal
claims, obligations, or liabilities resulting from the failure of a dam, if the
commander had not ensured that all legal safety requirements had been met.”
(ECF No. 152-5 at 3.)

AR 420-1 at § 7-46: “Classification of eagtstallation’s dams shall be reviewed
and validated every 2 years by therrg@n commander in conjunction with
submission of required information foretfiennial National Dam Safety Program
Progress Report.” (ECF No. 103-3 at 5.)

AR 420-1 at § 7-47(a): “Army dams will beaintained at or above the minimum
condition levels of host state or host natiand as specified herein.” (ECF No.
103-3 at5.)

AR 420-1 at § 7-5(a): “In mviding transportation infrasucture and dam safety
services, Army garrisons will comply with all applicable Federal laws and
regulations.” (ECF No. 126-2 at 9.)

DA Pamphlet 420-1-3 at § 6-4: Gaors commanders may be held personally
liable for the safety of the dams undeeithauthority and musiund projects to
correct the deficienciessée HQDA, Office of the Chief of Engineers,
memorandum Subject Command Respdhtsibfor Dam Safety, dated 17 Aug
1992; available at HQDA, AEIM (DAIM-OFD). If fundng is not available,
they will forward requests up the chaih command, with high priority, to get
funding for the projects and the respoiigip will shift to the next level of
authority. (ECF No. 103-9 at 7.)

DA Pamphlet 420-1-3 at § 6-4: “Earthe@fams will have vegetation properly
controlled and mowed, seepage will lmnstantly observedna controlled, and
erosion repaired. Spillways will be gperly maintained and erosion repaired.
Outlets will be maintained and contréésted annually.” (ECF No. 103-9 at 7.)
1997 EAP: “The appropriate Spillway Bign Flood (SDF) was determined to be
Y% the PMF.” (ECF No. 103-11 at 9.)

1 “CONUS” means the Continental Unit&tates. (ECF No. 152 at 11 n.7.)
12«FEMA” is the acronym for the Federal Emergency Management Agency.
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. 2010 EAP: “One half of the ProbabMaximum Precipitation (PMP) is the
required design storm under the South Carolina Rules for Dam Safety for Semmes
Lake Dam.” (ECF No. 103-12 at 8.)

Conduct is mandatory when “dederal statute, regufi@n, or policy specifically
prescribes a course of action for an employemiow,” because ‘the employee [then] has no
rightful option but to adher® the directive.” Gaubert 499 U.S. at 322 (quotingerkovitz 486
U.S. at 536)see also, e.g., Nguyen v. United Stas&6 F.3d 1244, 1250 n.2 (11th Cir. 2009)
(observing that conduct is mandatory “when a faldstatute, regulatiqror policy specifically
prescribes a course of contduambodying a fixed or readily esrtainable standard”). The
“relevant inquiry is whether thcontrolling statute or regulan mandates that a government
agent perform his or her futhen in a specific manner.Hughes v. United State$10 F.3d 765,
768 (11th Cir. 1997).

Upon consideration of the foregoing ArmydReations, DA Pamphlets, and EAPs in the
context of Plaintiffs’ argumest the court is not persuaddd September Order and Judgment
misconstrued the aforementioned as they relate to the applicability of the discretionary function
exception:® In this regard, the coupbserves that the aboveer Army Regulations do not
appear to convey mandatory directives outlinthe precise manner in which dams should be
maintained, but rather genemiidelines or policy goals.E.g., Waverly View Inv'rs, LLC v.
United States79 F. Supp. 3d 563 (D. Md. 2015)F¢r example, DoD Directive 5500.5’s
declaration that Army activities ‘must not adsely affect neighboringivilian populations or
the environment[,]’ 30 Fed. Reg. at 14909, does rmucHically prescribe[ ] a course of action
for [the Army] to follow’ in disposng of TCE and PCE at Fort DetricRerkovitz 486 U.S. at

536, 108 S. Ct. 1954."Pchran v. United State417 F.3d 495, 500 (11th Cir. 1997) (“[T]he use

3 The court notes that its assessment of theiglity of the discretionary function exception
based on this combination of ArnRegulations, DA Pamphlets, aB&Ps appears to be an issue
of first impression within this Circuit.
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of the word ‘shall’ in descriloig the responsibilities of the AUS#oes not necessarily mean that
the Guidelines left no room for the AUSA to exercise judgment or choi€2SI), Inc. v. United
States 285 F.3d 947, 952 (11th Cir. 20Q®)olding that “an agency manual which provides only
objectives and principles for a gouenent agent to follow does noteate a mandatory directive
which overcomes the discretiondiynction exception to the FTCA Moreover, as the court
observed in the September Ordeed ECF No. 186 at 18-21), DA Pamphlets and EAPs
generally operate as advisory guideline§ee alsoAR 25-30 at § 3-38 (“Pamphlets are
informational in nature and contain guidance reference material of a continual nature.
Pamphlets will not be used to establish polig(BCF No. 103-11 at 5(e) (“The purpose of this
[emergency action] plan is to: (1) provideidance on the identification of and associated
preventive action for emergency sitions at the subject project .. .”). Therefore, the court is
unable to find that either one or a combioatof the Army Regulativzs, DA Pamphlets, and
EAPs cited by Plaintiffs is a specific mandatgolicy that removesliscretion concerning the
oversight/maintenance of the Semmes Lake laowler Legion Lake Dams. The basis for the
court’s conclusion about the apg@lility of the discretionary fuion exception in this action is
accurately reflected in the follomg observation made by a district court in dismissing claims for
personal injury from drinking contaminated water:

The question is not whether Camp Leje was under a directive to provide a

clean water supply; the question is wiest those responsible for the required

clean water supply had anysdretion in the manner in wdh that supply was to

be achieved. The fact that BUMEDsvere orders that had to be followed by the

Marine Corps does not mean that B&MEDs contained specific mandatory

instructions for how to achieve a cleaater supply that raoved any discretion

from the part of those responsible foe water supply at Camp Lejeune. There
simply is no question here but that therere a myriad of discretionary decisions

4 The court defined “BUMEDSs” as “regulatiofissued by the Navy Bureau of Medicine and
Surgery [] as well as other regulations pr¢Nidg] mandatory duties and specific courses of
action with respect to safe water supplyi’re Camp Lejeune N.C. Water Contamination Lijtig.
263 F. Supp. 3d 1318, 1344 (N.D. Ga. 2016).
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that had to be made about howptovide clean water at Camp Lejeune.
In re Camp Lejeune N.C. Water Contamination LitR3 F. Supp. 3d 1318, 1350-51 (N.D. Ga.
2016).

Accordingly, the court findghat entry of the Septemb@rder and Judgment did not
result in the commission of eithelear error of law or manifest irgtice.

V. CONCLUSION

For the reasons stated above, the cBENIES Plaintiffs’ Motions to Alter or Amend
Judgment pursuant to Rules 59y 60(b) of the Federal Rules@ivil Procedure. (ECF No.
191 Cohen; ECF No. 134Brown); ECF No. 120KGOAI).)

IT 1SSO ORDERED.

United States District Judge

December 21, 2018
Columbia, South Carolina
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