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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

Sharon L. Seago, C/A. No. 3:16ev-2548CMC-PJG

Plaintiff
V.

Central Midlands Council of Government,
And Benjamin Mauldin, in his officia
capacity,

Opinion and Order

Defendans.

Through this action, Plaintiff Sharon Seg@Blaintiff’) seeks recovery from hdormer
employer, Central Midlands Council of Government (“CMCOG”) and Benjamin Mauldin
(“Mauldin™) (collectively “Defendard’), for alleged employment discrimination and retaliatipn
pursuant to the Age Discrimination in Employment Act of 1967, 29 U.S.C. &62&¢q. and for
defamation against CMOG (third cause of action), violation of the South Cavdhisdleblower
Act (fourth cause of action), defamation against Mauldin (fifth cause of action) and| civil
conspiracy against Mauldin (sixth cause of action). ECF. KiAIn. Compl (as removed from
state court) The matters before the court on DefendanMotion to DismissPlaintiff's third,
fourth, fifth, and sixth causes of action and to dismiss Mauldin as a parsyant to Feder&ule
of Civil Procedure 12(c). ECF No. 7.

In accordance with 28 U.S.C. 8§ 636(b) and Local Civil Rule 73.02 (B)(2)(e), (g9), D.S.C.,
this matter was referred to United States Magistrate Judge Paige J. (Bogsetrial proceedings

and a Report and Recommendation (“Report”). Maivember 3 2016,the Magistrate Judggé

\1%4

issued a Report recommending tBafendantsmotion to dismiss bdenied ECF No.19. The

Magistrate Judge advised the parties of the procedures and requirementsgabigictions to
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the Report and the serious consequences if they failed to do so. On December 2, 201Bigafter be

granted an extension of time in which to file objections, Defendants filed objetditires Report.
ECF No. 23. This matter is now ripe for resolution.

|. Standard

The Magistrate Judge makes only eamendation to this court. The recommendation

has no presumptive weight, and the responsibility to make a final determinat@insenith the
court. Mathews v. Weber23 U.S. 261 (1976). The court is charged with makig aovo
determination of those portions of the Report to which specific objection is made, amairth
may accept, reject, or modify, in whole or in part, the recommendation of the M#gikidge, or
recommit the matter to the Magistrate Judge with instrasti®28 U.S.C. § 636(b)(1). The cou
reviews only for clear error in the absence of an objectiae Diamond v. Colonial Life &
Accident Ins. C9416 F.3d 310, 315 (4th Cir. 2005) (stating that “in the absence of a timely
objection, a district@urt need not conductde novareview, but instead must ‘only satisfy itse
that there is no clear error on the face of the record in order to accept the recatronéei)d
(quoting Fed. R. Civ. P. 72 advisory committee’s note).
[I. Discussion

Defendantgpresent several objections to the Report, arguing that the Magistrate Ju
findings regardinghe Whistleblower Act and civil conspiracy clamere erroneous arttiose
claims should be dismissed he objections are discussed below in turn.

a. Defamationclaims

According to Defendants’ objections to the Report, the parties have resolved the mc

to thedefamation claims: “Plaintiff will dismiss the defamation claim against Mr. Mauldin in

individual capacity and Defendants will withdraw the motiordismiss Plaintiff's defamatior
2

19%
(@]

t

-

filed

=

dge’s

tion a
his

|




claim against the CMCOG.” ECF No. 2Bherefore, the defamation claims will not be addressed

further in this Order, as Defendantsotion as to the defamation claim against CMCOG has been

withdrawn. Plaintiff may file atipulation of dismissal as to the defamation clagainst Mauldin.
b. Whistleblower Claim against CMCOG

In their motion to dismiss, Defendants argue that Plaintiff's claim under thk Sautlina
Whistleblower Act should be dismissed because Plaintiff failed to pleachthhas exhausted all
available administrative remedies and shown that previous proceedings hates iesalffinding
that she would not have been disciplined but for her report of alleged wrong&aieg.C. Code
8 827-30(A) (“No acton may be brought under this chapter unless (1) the employee has exhausted
all available grievance or other administrative remedies; and (2) any prevaneeg@ngs have
resulted in a finding that the employee would not have been disciplined but feptréng of
alleged wrongdoing.”). The Magistrate Judge concluded that Plaithistleblower Act claim
should not be dismissed because Plaintiff is not requirptetmithe exhaustion requiremeas
set forthin the Act. ECF No. 19 at 6. CMCOG objects, arguing that the language of the Act and
Federal Rules of Civil Procedure require Plaintiff to plead that she haseshtisf exhaustior
requirement. ECF No. 23 atBhe court has considered the record, the applicable law, the Report,
and the olgctionsde novg and declines to adopt the Report’'s recommendation that the
Whistleblower Act claim not be dismissed.

Federal Rule of Civil Procedure 8(a)(2) “requires only a short and plain statednthe
claim showing that the pleader is entitledrétief. . . .” McClearyEvans v. Maryland Dep’t ot
Transp, 780 F.3d 582, 585 (4th Cir. 2005) (quotBel Atl. Corp. v. Twomb|y650 U.S. 544, 555
(2007)). Rule 9(c) requires a party to plead conditions precedent, at least ieral gesmner.

Fed. R. Civ. P. 9(c)Plaintiff has failed to allege that she satisfied the exhaustion preresginsite
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her Amended Complaint. The Whistleblower statute requires that “no awdpbe broughtinder
this chapter unless” the statutory prerequisitesraee S.C. Code § 8-27-30(A).

Plaintiff's failure toallegein her Amended Complaint that she has metdbeditions
precedentor even that “grievance or other administrative remedies” were unavaitedaas that

shehas failedo state a claim sufficient for relief under the AcBee Jones WRichland Qy., No.

3:160466, 2016 WL 5402862, at *2 (D.S.C. Sept. 28, 2016) (granting motion to dismiss

Whistleblower Act claim where “Plaintiff has failed to meet the requirementsatioa 827-

30(A) by not alleging or providing any facts” to satisfy the statutory guesées in the Act.);
Giraldo v. City of Columbiad47 F.Supp.3d 430, 434 (D.S.C. Sept. 18, 2014) (granting sum
judgment when “Plaintiff failed to meet the preresii@ set forth in S.C. Code Ann. § 8-27-30(

to bring a whistleblower action against the CityByrdine v. Greenville Technical Collegdo.

mary

A)

6:08-cv-03764, 2010 WL 5211544, at *13 (D.S.C. Dec. 16, 2010) (granting summary judgment

when the plaintiff “faled to produce evidence establishing exhaustion of all available reme

“failed to present evidence that any previous proceedings resulted inngfihdt she would not

have been disciplined but for the reporting of alleged wrongdoing as requites\tWistleblower
Act,” and therefore “failed to plead or produce any evigenf actionable retaliation.”).

The Magistrate Judge noted that Defendants had “not identified any avati@vienge
process or other administrative remedy available to [PiajhtiECF No. 19 at 7. However

because the exhaustion prerequisites are not an affirmative defensatuittorystequirements

1 In Defendants’ objections to the Report, they note Plaintiff did avail hersetfoihstrative
remedies before the CMCOG Executive Committee, which unanimously approved thatierm

dies,”

decision. Thereforat appearsPlaintiff cannot allege that “previous proceedings have resulted in

a finding that the employee would not have been disciplined but for the reportalpgeéd
wrongdoing.”
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placed on Plaintiff, it was not Defendants’ burden to plead available adntinesstemedies. e

=

burden remains on Plairtifo plead the requirements of the statutbich she has failed to do ¢
even offer to do See Burdine2010 WL 5211544, at *13 (“Plaintiff . . . has not satisfied the
fundamental requirements necessary to bring a clai@f’)Plyler v. U.S.900 F.2d 41, 42 (4th
Cir. 1990) (dismissing claim where statute stated that “an action shall nugtibeted . . .unless
the claimant shall have first presented the claim to the appropriate Federal agéang Plaintiff
failed to exhaust administrative remedies prior to filing suit)

Therefore Plaintiff's claim under the South Carolina Whistleblower Act is dismissed.

c. Civil Conspiracy Claim against Mauldin

Defendants argue that Plaintiff's civil conspiracy claim against Mauldin I¢hbe
dismissed for sevelraeasons: 1) Plaintiff was an-aill employee who may not maintain a civil
conspiracy against her employer for actions resylh termination, 2) she failéd plead specific

acts taken by Mauldin in furtherance of tmnspiracy, and 3) she failéalplead special damage

Uy

ECF No. 71 at 1011. The Report recommends Defendants’ motion to dismiss this claim be
denied, because the conspiracy was to “ruin Plaintiff's professional reputatmintiierely to
terminateher employmentthe Complaint alleges sufficient acts in furtherance efcttmspiracy;
and Plaintiff plel special damages as a result of being ostracized and blacklisted. ECFato. 19
9-10. Defendants object, arguing the conspiracy claim is based on a conspiraayibtate
Plaintiffs employment, Mauldin engaged in conduct resulting in Plaintiff snit@ation, and
Plaintiffs failedto distinguish her emotional distress damages related to her civil conspaiaty ¢
from those related to other claims.

As to the firstissue, the court finds that Plaintiff is barred by the prohibition against [civil

conspiracy actions for terminatidry an atwill employer. See Ross v. Life Ins. Co. of Virginia
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259 S.E.2d 814 (S.C. 1979)South Carolina has embraced the general rule thatvi[kt

employment may be terminated at any time for any reason or for no reason aheéfore,
appellant’s allegations of conspiracy fail to state a cause of actieémfjus v. Burrough &

Chapin Co, 628 S.E.2d 261, 262 (S.C. 2006) (“[A]nvaill employee may not maintain a civ
conspiracy action against her employerajle v Lancaster CtyNo. 112206, 2013 WL 786447
(D.S.C. Mar. 1, 2013) (“[A] civil conspiracy claim by anaill employee against an employe
arising out of the employeterminations barred. . . .”)While Plaintiff pled her civil conspiracy
claim in terms of ruination of her professional reputati@anbeingostracized and blacklisted i
the communityshe wasn factterminatedrom her positiorat the direction oMaudlin, who is

the only defendant named in her civil conspiracy claim. She also incorporatestshedarding

eI
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her termination into the civil conspiracy clairitherefore, her civil conspiracy claim is grounded

in the actions that led to her terminatiemd cannot survive undBossandAngus See Killian v.
City of Abbeville No. 8:141078, 2015 WL 1011339, at #8 (D.S.C. Mar. 6, 2015Faile, 2013
WL 786447, at *4-5.

Because Plaintiff's civil conspiracy claim is barred, the court need noessldrhether
Mauldin acted in furtherance of the conspiracy or whether Plaintiff suffigigid special
damages.This claim is dismissed.

I11.  Conclusion

After reviewing the record of this matter, the applicable law, the Report
Recommendation of the Magistrate Judge, and Defendants’ objettiersurtdeclines to adopf
theReport and Recommendation of the Magistrate Judge.

Defendand’ partial motia to dismisgs granted: Plaintiff's Whistleblower Act and civil

conspiracy claims are dismissed with prejudice. BecausePlaintiff’'s defamationclaim against
6
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Mauldinis to bedismissedy agreement of the parties, Mauldin ¢tendismissed as a defenta
when that stipulation of dismissal is filedhe matter shall proceed as to the ADEA claims and
defamation claim against CMCO&hd isre-referredto the Magistrate Judgerf further pretrial
proceedings
IT1SSO ORDERED.
g/ Cameron McGowan Currie

CAMERON MCGOWAN CURRIE
Senior United States District Judge

Columbia, South Carolina
January 9, 2017




