Grant v. United States of America Doc. 21

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

Bobby Grant, Jr as Personal Representat C/A No. 3:17<v-0377CMC
of the Estate of Bobby Grant, Sr. and
Representative of Statutory Beneficiaries,

Plaintiff,
Opinion and Order

V. Denying Motion to Dismiss
or for Summary Judgment
United States of America,

Defendant

Through this action, Bobby Grant, Jr. (“Plaintiff”), acting as personal repasee of the
estate of Bobby Grant, Si‘Decedent”) and as representative of Decedent's statytory
beneficiaries, seeks recovery from the United States of America (“Goveijni@ntalleged
medical malpractice Plaintiff's claims ase out of medical treatment Decedesateived at the
William Jennings Bryan Dorn Veterans Administration Medical Center (“Dorn VAM&1yl
focus on allegationBecedent’'sprimary care physician violated the applicable standard of care
resulting in a failure to timely diagnose Decedent’s prostate cancertifPlaioceedsunder the
Federal Tort Claims Act28 U.S.C.§8 2671 to8 2680 (“FTCA”) and incorporatedstate law
governing wrongful death and surviv@aims

The matters before the court on the Governmemtistion to dismiss pursuant to Rule
12(b)(6) of the Federal Rules of Civil Procedure or, in the alternative, for sumumdgrgg¢nt under
Rule 56. ECHNo.8. The Government argu@4aintiff's claims arebarred by the&=TCA'’s two
yearstatute of limitations This argument depends on the assumption the £kgorued no latef
than Augusi29, 2012, more than two years befdrtintiff filed an FTCAadministrative claim

(“FTCA Claim”) in March 2015. See ECF No. 81 at 1Q but see infra Discussion §.B. (noting

Dockets.Justia.com


https://dockets.justia.com/docket/south-carolina/scdce/3:2017cv00377/233494/
https://docs.justia.com/cases/federal/district-courts/south-carolina/scdce/3:2017cv00377/233494/21/
https://dockets.justia.com/

Government’s varied positions as to dates relevaattoual) Plaintiff responds Decedent could

not have been on notice of his claim prior to April or July 2013, when he was diagnose
prostate cancer, as the critical issue is not simply when he learned he had danbenthe was
on notice of his physician’s failure to timely diagnose the diséaSee ECF No. 15 at 6see also
ECF No. 1 11 20, 21 (alleging Decedent was notified of his extremely ele\@ddd\rels on April
18, 2013, and diagnosed with Stage IV prostate cancer on July 23, 2013); ECR2 [db.18&
(FTCA Clam characterizing April 18, 2018s the “date of discovery” and date of diagnosis).

The Government alsargues the claims amecluded because Plaintiff failed to satis

presuit filing requirementsmposed by S.C. Code 15-79-125 Plaintiff responds this statute

which applies to claims for medical malpracticesuperseded by or in conflict with the FTCA
administrative proceeding requirements.

For reasons set out below, the motion is denied. The court, nonetheliss additional
briefing on whetherSecton 1579-125 applies to claims pursued under the FTCA and
consider staying this action to allow such proceedings as explained in Disculsion §

BACKGROUND
Complaint.?2 The Complaint alleges Decedent was a patient at Dorn VAMC during

period February 24, 2009, to June 18, 2013. ECF Nd.3(filed February 8, 2017). During thi

1 Whether Decedent was diagnosed in April or July 2013 makes little diffexsmaeh are within
the twoyear period preceding filing of the FTCA Claim. Thus, if the claim accrued onewsr
the date of diagnosis, the FTCA Claim was timely using edlagmosis date.

2 To the extent the Government seeks dismissal under Rule 12(b)(6) of the FedesabR

Procedure, the courdccepts the allegations of theor@plaint as true and construes tha
allegations in the light most favorable to Plaintiee, e.g., Giarratano v. Johnson, 521 F.3d 298,
302 (4th Cir. 2008). The court need not, however, accept unwarranted inferences ¢
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time, Dr. Naumann, an agent or employee of Dorn VAMC, servdélastiff's primary care
physician. Id. 1 12, 13. In 2007, 2008, and 2009, Dr. Naumann ordered blood tests,
revealed elevated levels of prostate specific antigen (“PSAM). {1 14, 15. Despite these
elevated levels, blood testgere not perfomed in 2010 o2011. ECF No. 1116. A blood test
performedn June 2012 revealed a PSA level of 124h&tthe Complaint describes as “extreme
indicative of some disease process in the bodig.’§17. Plaintiff alleges Decedent’s physiciz
failed to “follow up with an adequate evaluation” following receipt of the June 2012hesigh
he “should have realizefthe] abnormal test results warranted further follow up in a tim

manner.” Id. 17, 18.

Decedent’s PSA level was checkaghinin April 2013, revealing a PSA level of 796.583.

Id. 11 19, 20. Decedent was notifiedtbé high PSA level and, after seeiagurologist, was
“diagnosed with widely metastatic adenocarcinoma of the prostate” in July 2018 1921.
He “died on Augst 7, 2013, as a result of prostate cancer with metastatic disdaise]"22.
Plaintiff alleges Decedentauld have had a “more favoratdatcomé had his elevated PSA level
been properly investigated in 2007, 2008, 202012, or properlynonitoredand investigated

in 2010 and 20111d. Y 23.

conclusionsdrawn from the facts.ld. The court may also consider materials attacheq
incorporated into the compldihy reference as well as matter of which the court may take juc
notice. See, e.qg., Tellabs, Inc. v. Makor Issues & Rights, Ltd., 551, U.S. 308, 322 (200 Qxendine
v. Kaplan, 241 F.3d 1272, 1275 (10th Cir. 2001).

3 The PSA levels in this order mftonanograménilliliter (“ng/mL”). For ease of reference, th
court refers to the number only, without the ng/mL designation.
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Expert Affidavit. The Compdint relies onan expert affidavito supportthe alleged
breaches of the applicable standard of c&@F No. 17 24# This affidavit opines that actions ¢
inactions by Dr. Naonann or other aants or employees of Defendamntributed to Decedent’
injuries (and death) by delaying diagnosis and treatment until Decedamtir ¢ead progresse
to Stage IV ECF No. 8]5. Specific errors include a failure to investigate the risdsicedent’s

PSAlevel between the February 2008 and February 2009 blooditk4ts.@.), failure to recheck

PSA levels despite that rise afodir subsequent office visits between July 2009 and August 2

(id. 11 5.b) and failure to take action to ensure Decedent fatbup with a specialist after his Ju
2012 test revealed a PSA level of 1244, § 5.c.(noting this “very high number” indicate
“almost certain prostate cancer®

FTCA Claim.® In addition tothe Complaint and Expert Affidat/filed by Plaintiff, the

Govanment relies on records of Plaintiff's psait FTCA Claim. These records include the clai

4 Though referred to as contemporaneously filed, the affidavit was actuadlydiighly a week
after the Complaint. ECRNo. 6 (filed February 15, 2017). Itis, nonetheless, deemed incorpo
into the Complaint for purposes of the Government’s motion given the Complaint’'s &
reference to the expert affidavit.

® The expert’s affidavit states Decedent’s PSA level4@s$n February 2008 and 6.51 in Februa
2009. See ECF No. 615.a. It asserts Decedent’s physician failed to recheck his PSA levaj d
office visits in July 2009, February 2010, February 2011, and August 2@il1] 6. These
averments are consistent with medical records filed in support of the Goversimetitn which
include a consultation sheet from June 2012, reporting PSA results from Februaryg.p907,

February 2008 (4.897), February 2009 (6.508), and 2042 (124.706). No PSA results are

listed for the period between February 2009 and June 2012.

® The FTCA Claim and related documents were submitted by the GovernnhantiffRubmitted
two additional documents with his opposition memorandum: a request for reconsidera
denial of the FTCA Claim; and a document titled “Institutional Disclosure of Adevset,”
which was submitted to the VA with the request for reconsideration. Neither guiitgsses
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form (SF 95)andcontinuation pages, attached medical records, and related correspornd€frc
No. 82 (FTCA Cdaim dated March 202015, andstampedreceived by the Veteran’
Administration (“VA”) onMarch 30, 2015); ECF No-8 (supplement t§ TCA Claim dated June
1, 2015 andstampedeceived by the VAon June 15, 2015); ECF No-48(denial letter). The

continuation page describehe nature,date and time of thevent giving rise to the clairas

“substandard medical care . . . starting as early as 2008 and continuing until April 18, 201
of discovery, when Mr. Grant was diagnosed with &t&gmetastatic prostate cancer.CE No.

8-2 at 11. TheyreflectDecedent’'s PSA level as 4.09 in February 2007, 4.90 in February 20
6.51 in February 2009, and 124.71 in June 2012. ECF i20at812, 13noting the “normal”
range is froni.0 to 4.0, though some physicians adjust for age).

The continuation pages not@r. Naumann first performed a digital rectal exam (“DRH

in June 2012after a blood test revealegtremely high PSA levelseported the results of the

DRE as “Prostate hard; nodule on riglaind made a urology referrllowing that examination
Id. at 13. Thecontinuation pages assert thelagy referral wasiot placed on an urgent basis ar
consequently, was not scheduled until August 2042 By that time,Decedent wasdspitalized
for an aortic stent to address an aneurysth. The continuation pages state Decedent cance

the August appointment as a result of his hospitalizdtion.

whether these documents may be considered in the context of a motion to dismiss orhen
extent the Government’s motion is treated as a motion for summary judgment.

’ Additional medical records submitted by the Government (as well as a deolafaf nurse
practitioner involved in scheduling) indicate a somewhat different sequence o ewduading
that the urology consult was initially scheduled for July 30, 2@63 cancelled by Decedent a
rescheduled for mi&eptember 2012, then cancelled by Decedent again in late August due,
to a recent surgerySee infra Jenner Declaration.
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Thecontinuation pages stal¥. Naumann “apparently realized” during Decedent’s A|
2013 visit thatDecedenhad notbeen seelby a urologist following his Jun2012 appointment
and, again madewology referral, this time on an urgent badid. at 14. By the time Deceder
was seen for this consultation on April 18, 2013 A&\ level was 796.531d.

These pageparaphras@otes by nurse practitioner Dianne Jenriéer{ner’), made at or
around the time of the April 2013 referral, as staiegedent cancelled his last appointment
[he] was hospitalized locally then for AAgtenting in Charlotte. Patientadantly denies any
mention of Pcgprostate cancer) history[.]"ld. The continuation pagestate Decedent was
diagnosed with prostate cancer in late April 2013 following a biopsy on April 22, 2013, an
as a resultfohis prostate cancer in August 2013.

The FTCA CQaim dleges Dorn VAMC and its agents were negligerfailing to diagnose
Decedent’s cancen a timely manner lt relies in part, on VA standards that recommend yea
PSAtestsand DRE for veterans over the age of 50 who request scredoirgf. 15. The claim
asserts Decedent requested screening as evidenced by the years in whalreR®&Aare checked
(2007, 2008, 2009, and 2012). It argues Dr. Naumann violated the standard of care by
performing a DRE beforaccepting the PSA levels in 2008 and 2009 as within a reasonable
based on adjustment for ag@) failing to request an urgent urology referral in June 2012(2)N¢
failing to ensure Decedefdllowed through with the urologieferralthat was made

Medical Records Attached to FTCACIaim. Various medical records were attached
the FTCA Qaim. Records fronfrebruary2008 andviarch2009indicate Dr. Naumann informe
Decedentby letterof the results of his blood work, including PSA levels, for both years’ t¢
ECF No. 82 at 26, 33(reflecting content of letters)Both letters describeithe PSA levels as “c

bit high” but normal when adjusted for agel
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A recordof Decedent’s June 2012 visit with Dr. Naumann reports a PSA score “over|120,”

a “urology referral,” and abnormal results from a DRHE. at 37, 38, 41. Unlike the records for

2008 and 2009, the record of this visit does not indicate a letter was sent to Decedery huiwig
of these results or theimport.
A record of Decedent’s April 9, 204/sit with Dr. Naumann includes the following und

Assessment/Plan: “Elevated psa: check psa, then urology réfeRalcords indicate this urolog

consultation was completed on April 18, 2088eid. at 54 (report of April 18, 2013 PSA testing,

U7

<

ultrasound and biopsy). In her notes relatinthte consultation, Jenner described Decedent as 79

years old with “poor memory and thus poor historian” atades he wa%eferred for markedly
elevated PSA nea8800 now.” Id. at 5Q The notes refer tbecedent’'slune 2012 SAas being
“above 100" and explailbecedent €ancelled[an earlier referrallappointment aghe] was
hospitalized locally then for AAA stenting in Charlotteld. The notes then stat¢Patient]

adamantly denies any mention of Pca hx even though he states he was seen by local urologist 2

[months] ago and had cysto for LUTS. He brings no outside records and [h]is knowledge of his

condition is very limited.”ld. (emphasis added)Jenner'snotesreporta DRE performed as par
of this consultatiomevealed “markedg enlarged indurated multinodular prostated. at 50, 51
(also stating patient was interested in diagnosis and tregtndemneradded a note on April 25
2013 stating“after multiple phone calls to Pineville doctor['s] office it was determined

[patient] was seen by vascular specialist and not a uroloddtdt 52.

8 It appears the April 9, 2013 notation refers to the elevated PSA resultsegtimg done in Jung
2012, as the only record of a blood test done in or around April 2013 was after this notati
made. See ECF No. 82 at 54 (record of April 18, 2013 PSA test); ECF N &t 1 (June 28
2012 referral listing PSA resulfi®m June 22, 2012, as well as results from 2007, 2008, and 2
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Records indicata July 23, 2013radiology consultation at McLeod Regional Medical
Center confimed“multiple areas of metastatic diseaséd. at 5759. The consultation letter sent
to the Dorn VAMC notes Decedent’s PSA went from “4.79 in 2008 to 349 presently” and that he
had “obvious Stage IV disease” at the time of consultatidnat 59.

Supplement toFTCA Claim. The Government also attachedume 2015 supplement to
the FTCACIaim. ECF No. 83 at 1(letter dated June 10, 2015, and stamped received on June 15,
2015) The cover letteto this supplement asserted, inter alia, thatasinappropriate to adjust
the “normal” PSA range upward without performing either a DRE or trankrdttesound. Id.
The claim form and attached docuneeappear to be mostly if not entirely duplicative tfe
original claim formand attachmentsThe cover letter, however, adds refererio@aMay 14, 2015
meetingbetween Decedent'son (Plaintiff), daughterandthe Dorn VAMC Chief of &ff. It
staesclaimants haveequested but not yet received aorecof that meetingld.; see also infra
Institutional Disclosure ofAdverse Event (record of meeting).

Denial of Claim. The Government denied tliRdCA Caim by letter dated November 4

2015, stating “[b]ecause the alleged negligence here occurred in 2008, this ciaimedy under

South Carolina’s [six-year] statute of repose.” ECF No. 8-4%aTlhe denialetter also relied on

® The denial letter noted but did not rely on the FTCA’'s-ywar statute of limitations. Th
Government now relies only on the twear statute of limitations rather thidoe statug ofrepose,
and on an August 22012 accrual date rather than an assumption the last alleged negligent act
was in 2008.

[1%)




the unavailabilityof a loss of consortiuralaim under South Carolina law for a child’s loss of
parent!® See also infra Request for Reconsideration.

Jenner Dedaration. In addition to the administrative claim and attached medical recq
the Govenment relies on a declaration Bgnner. While not so limited, the focus of Jenng
declaratiom is on events surrounding cancellation of the urology consultatibowiog Dr.
Naumann’s June 2012 referral:

5. On June 28, 2012, | receivial request for a urological consult for Bobby
Grant, Sr. by Eric Paul Naumann, M.D. ... As can be seen from Exhibit A, on
June 28, 2012, | directed . . . Mr. Granbtoshedue[d] for our clinic within thirty
days. As aresult, MGra[nt]was scheduled [for] an appointment on July 30, 2012;
however, Mr. Grant telephonically canfdlgtdthat appointment on July 18, 2012.
Nevertheless, during that telephone call, Mr. Grant’s appointment wasdekzhe

to September 17, 2012

6. On August 29, 2012, Mr. Grant and | had a conversation in which he called
to cancel his September 17, 2012 appointment. Although | do not remember the
specifics of the conversation, | was able to discern that Mr. Grant had a recent
abdominal aortic aneurysm, which required surgery. He also indicated that he
developed an inability to urinate (acute urinary retention), and as a result he had an
indwelling foley catheter.

7. During our conversation on August 29, 2012, | reviewed his medical
records, including but not limited to[] his PSA test results, including the mesttrec
result from June 22, 2012 of 1246/@nd that a digital rectal exam (DRE) was
performed by Dr. Naumann on August 28, 2632[which revealed a “hard
prostate; nodule towards right.” 1 was also aware that this was his secondagques
cancellation for his urological consultation. Given experience and training as a
nurse practioner in the Urology Department, | was aware that these findings were

10 The denial letteincorrectly identified the VA facility at issue as a facility in Georgia raf|
than Dorn VAMC.

1 The record doesot indicate whether Decedent gave a reason for cancelling his July 30
urology consultation.

12 The August 28, 2012 date appears to be incorrect. Contemporaneous medical records
the DRE was performed on or before June 28, 2&2ECF No. 8-2 at 41; ECF No. 8-7 at 1.
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indicative ofprostate cancerBased upon the foregoing, | stressed to Mr. Grant

the need for him to see a urologist due to his significantly elevated PSA results. |

also made it very clear to Mr. Grant that there were serious concerns that he had

prostate cancer. Mr. Grant indicated that he had plans to follow up with a local

urologist that was involved in the management of his recent surgery. It was only
after he assured me that he would follow up with a urologist that | cancelled his

scheduled appointment for September 17, 2012.

ECF No. 8-6 (emphasis added).

Attached medical recosdeflea Decedent was initially scheduled for a July 3012
urology appointment (roughly onenonth after the referral was made) and cancelled
appointment (speaking with someone other than Jenner), rescheduling it for September 1
Id. Theserecords also indicate Decedent spoke with Jenner in A@@ds, when he calletb
cancel the September appointmeltt. (referring to stated reason @xent hospitalizatign

Jenner’s note of the call on August 29, 20&ads as follows: “pt called to cancel®
Dorn gu appt. [Ddveloped acute urinarytemtion gp recentAAA and has indwelling foley.
[P]lans f/u with local urologist for mgmt. due to recent surgery.” ECF No. 807 at 3 (neteck
August 29, 2012%3

Institutional Disclosure of Adverse Event In responding to the Government’s motig
Plaintiff submits two additional items of evidera provided by the Government, lastitutional
Disclosure of Adverse EverftAdverse Event Disclosureflated May 14, 2015, and letter

requesting reconsideration of the denial of i€ A Claim dated April 29, 2016. The Advers

EventDisclosureappears to be the record of Plaintiff's May 14, 2015 meeting with the

13 Jennersnoteof her August 29, 2012 conversation with Decedent does not mérisi®BA
levels or DRE results. Neither does it mention her warthiege were serious concerns he h
prostate cancer.
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VAMC Chief of Staff, Bernard L. DeKoning M.Dwhich was referenced inis counsel’'slune
10, 2015 cover letter (providing suppient to thé&=TCA Claim). TheAdverse EvenDisclosure
states, inter alia:
Dr. DeKoning expressed condolences to the family and explained the events that
occurred, particularly with the primary care providéte apologized for lack of

follow-through on the elevated PSA in the 2009-12 time frame and how this did not
meet [the] standard of care.

* % %

Family asked why it took 8 months to reschedule a urology appointment after the
patients surgery for abdominal aortic aneurysm in 2012. Dr. DeKoning imdicat
it was not clear from the records why an 8 month delay occurred.

Advisement of 1151 claims process and right to file administrative tort claim:
Family has already filed a tort claim.

ECF No. 15-1 (emphasis added).
Request for Reconsideration Plaintiff also relies on a letter requesting reconsideration
of the denial of th&eFTCA Caim. ECF No. 182. This letter attachedhe Adverse Event
Disclosurequoted abovas well as previously submitted claim documemtsat 2
The letter addresses ttveo grounds relied on for denial. As to South Carolina’s tsatfi
repose, it concedes Decedent’s estate “may not sue for any negligence thatdaoc008 or
2009” but explains the estate is seeking relief for the continued negligence when Désaden

his doctor in 2010, 2011, and 2012,” which would not be barred by the statute of repase.

D

The letter &0 relies on South Carolina’s continuous aatdoctrine, explaining this doctrin
applies to both statutes of repose and statutes of limitattbrat 1, 2. The letter also explains
why the nomravailability of a loss of consortiuralaim is not fatal torecovery as Decedent’s
children may pursue recover under a wrongful death thelatyat 2. Both he Canplaintand
response to the Government's motion indicate there was no response tequmest for

reconsideration ECF No. 17 (noting absence of resportigring the “six month period during
11




which the ridnt to file suit was suspend8d ECF No. 15 at 2 (noting Government “failed to a
on request for reconsideration).
DISCUSSION
Statute of Limitations Argument
A. Standard
The Government’s statute of limitations argument is addressed dheestandard
applicable to motions for summary judgment because it depends on matters outsicedthg9l

See generally Fed. R. Civ. P. 12(d) (“If, on a motion under Rule 12(b)(6) or (c), matters ou

the pleadings are presented to and not excluded by the court, the motion must be toretdéoras

summary judgment under Rule 56. All parties must be given a reasonable opportunitgro
all the material that is pertinent to the motiort*). That standard allows entry of summa
judgment “onlywhen it is clear that there is no dispute concerning either the facts @
controversy or the inferences to be drawn from those faletgliam Inv. Co. v. Cameo Properties,
810 F.2d 1282, 1286 (4th Cir. 198%e also Fed. R. Civ. P. 56(asummary idgment should bg
granted if‘the movant shows that there is no genuine dispute as to any material fact angdhe
is entitled to judgment as a matter of law.”

B. Date of Accrual

The Government has taken a number of arguably inconsistent posgliatingg to the date

of accrual. In the May 14, 2015 Adver&went Disclosure, Dorn VAMC’s Chief of t&f

14 While the motion is captioned as one seeking summary judgment in the alternaisveissal,
the Government relies solely on the standard applicable to motions to digniahife to state g
claim. See ECF No. 8 at 5, 6.

12

ot”

e

tside

pres

ry
f the

m




acknowledged Decedent’s “primary care provider” failed to meet the standeadedby failing
to “follow-through on [Decedent’s] elevated PAS in the 20092 time frame.” ECF No. 15.
This documenalsonotes the records were “not clear” as to whydhgas an eight month dela
in rescheduling a urology appointmeaiter Decedent’s 2012 surgery for abdominal aor
aneurysm. Read in the context dher records which reveal the referenced surgery (a
cancellation) occurred in or@ind August 2012his document mighgvidencean ongoing failure
to meet the standard of care until April 20A&3date less than two years before the FTCA ClI
was filed

Despite having been alerted to the meeting discussed in the Adverse Evirgubesand
claimingto have “thoroughly investigated the facts and circumstances,” theeviied the FTCA

Claim in November 2015 based, in part, on an assumption “the alleged negligencadja

occurred in 2008.” ECF No-8at 1 (relying on South Carolina’s syear statte of repose). The

VA did not respond to Plaintiff's request for reconsideration, which attatieeddverse Event
Disclosure and noted the alleged negligence continued into 2012.

In its present motion, the Government argues the claim accrued no later thast 299
2012, when Decedent called to cancel his already-msmheduled urology consultatiohis
argument rests on Jenner’'s [x@ation regarding her statements to Decedent during that
Thus, rather than relying on an assumpti@lasinegligent act occurred in 2008, the Governm
now relies oran argument Decedent was placed on notice of his failure to diagnose claim
August 2012 phone conversation in which he al&gedlygiven notice of a likely diagnosis g
cancer

While theGovernment’s prior statememntsating tothe dates othe alleged negligent act

do not foreclose its current arguments, they at least raise concerns weigaingt summary,
13
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judgment. Most critically, the Adverse Event Disclosure acknowledges a faitunmeet the
standard of care “in the 20@®12 time frame” and arguahlydicates that failure (and continuou
care by Dr. Naumann) continued until Decedent was seen by a urologistilir2@i8, a date
within two years of Plaintiff's FTCA Claim

C. Reliance on Jenner’s Declaration

As noted above, th Government's present argument rests Jenner's Bclaration
regarding her August 29, 2012 telephone conversation with Decedent. EGH Mb.1Q ECF
No. 16 at 2, 4° This Declaration provides thanly directsupport for the premisBecedent was
informedon August 29, 201f the results of his June 2012 P&&tand DREand that there
were serious concerns he had prostate car@entainly that pemise is not supported Bgnner’s
contemporaneous notes of the August 29, 2012 conversation, which makenion of
Decedent’'s PSA levels, DRE results, or any expression of concern regaiulioigadle cance

diagnosist® Jenner’s contemporaneous record of her subsequent April 2013 consultation,

15 The Government’s opening memorandunergfto a telephone conversation between Je
and Decedent on “September 29, 2012.” ECF No. 8 at 10 (citing Jenner Declaration as a
see also ECF No. 15 at 5, 6 (Plaintiff's response also referring to claimed conversati
September 2012). As Jenner does not refer to any conversation in Se@8édthethe court
asumes the references are to Jenner’'s Declaration regarding an August 29l@pi@ne
conversation cancelling Decedent’'s September 17, 2012 appoint@eenienner Declaratiofj
6. This assumption is also consistent with the Government’s reply which reliesnoer$
Declaration in stating “[t]lhere is no question thaton August 29, 2012, the Decedent knew the

he had an injury as Jenner stressed to him the seriousnessighifisantly elevated PSA results

warned him of the concerns that he had prostate cancer, and received assurance thatnhe
would follow up with his local urologist.” ECF No. 16 at 2 (emphasis added).

16 Jenner’s contemporaneous notes of her AuB012 conversation with Decedent state he cg
to cancel because he had “developed acute urinary retefgiogcent AAA and has indwelling
foley. [P]lans f/u with local urologist for mgmt due to recent surgeiSe& ECF No. 87 at 3.
Nothing in this note indicates Jenner discussed Decedent’s high PSA score anthbBriRE
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noted Decedent’s denial of any mention obgtate cancehistory, may also weigh against he

present recollection of the August 2012 conversation. ECF NoaB50 (stating Deceder
“adamantly denie[d] any mention of Pca hx even though he states he wéy $eeal urologist
2 [months] ago and had cysto for LUTS” and failing to mention any prior congrsatwhich

Jenner discussed probability of cancer diagnosis with Decedent).

Jenner’sAugust 29, 2012 conversationth Decedenbccurredover fouryearsprior to the

B

—

date of her Declaration.Jennerconcedes she “do[es] not remember the specifics of] [that

conversation” though she states she “was able to discern” certain facts antspgarparallother

details including that she “stressed . . . thedrfee [Decedent] to see a urologist” and “made
very clear . . . that there were serious concerns that he had prostate cancelbd. BGH[Y 6, 7.
At the least, Plaintiff should have the opportunity to depose Jennbese assertiofefore the
mater is resolved, given the Government’'s complete reliancdemmer’'srecollection of a

conversation with an individual whose testimony is no longer avaitable.

with him or warned him of the likelihood of a cancer diagnosis. Neither does it sDggestent’s
stated intent to follow up with the local urologist related to a potential canceodiags oppose
to “management” of his recent pesirgical complications. The records do not, moreover, ref
any plan to forward Decedent’'s PSA and DRE results to his local urolsgisigat be expecteq
if follow up with the local urologist was intended as a substitute for Dr. Naumann’s Ir&dear
urologist at Dorn VAMC.

17 Wwithout Jenner’s Bclaration, there may be no direct evidence Decedent was informed
extremely elevated PSA levels or DRE resulbsrifrJune 2012, or their import, especially prior
April 2013. It is of some note here that, in contrast to evidence Dr. Naumann wrote ridece
2008 and 2009 reporting and explaining Decedent’s PSA results, no evidence has begnfo
a similar leter in 2012. While Decedent clearly was aware of the urology referraljiiciear
from the present record what he was told regarding the reason for the referral
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Even if Jenner’s recollection of the conversatisnaccepted as truanore than one

reasonable inference may be drawn as to whether it prolsideedent notice of his clainThis

is because the issue is not simply whether Decedent was oninodiggust 2012 (or any time

prior to April 2013 that his PSA level and DRE showesteonglikelihood of prostate cancer an
consequently, a need for follow up with a urolog{te premises supported by Jenne
Declaration) Rather the issuas whetherthe information Jenner provided placd@dcedenton
notice his primary care physician hadilé to adequately monitor his PSA levels and,
appropriate, perform DREs and ensure follow through on a referral in the secood2@4lP.

In sum, when Decedent first learned of his high PSA levels and abnormak@RHune
2012 and whether thabformationwas enough to put him on notice of a potehfiailure to
diagnoseclaimis not so clear as to support summary judgméitis is particularly true in light
of the potential application of the continuous care doctri#se.Holland v. United Sates, 302 F.

Supp. 2d 484, 488M.D.N.C. 2004) (discussing doctrine but finding it did not apply

18 Both sides refer to but do not fully brief the potential applicability of this rule. Thé does
not, therefore, decide whether or under what cir¢cantes the actrine might apply but noteke
Fourth Circuit has defined the doctrine as follows:
The continuous treatment doctrine is based on a patient's right to place trust and
confidence in his physician. Under the doctrine, the patient is excused from
challenging the quality of care being rendered until the confidentialaieddaiip
terminates. Stated another way, the doctrine permits a wronged patienefib be
from his physician's corrective efforts without the disruption of a malpeact
action.
Otto v. National Institute of Health, 815 F.2d 985, 988 (4th Cir. 1987) (citations omitted) (g
noting “where there has been a course of continuous medical treatment, a claim aayuso
until the end of that course of treatment, if the treatment has been for the sassedH injury out
of which the claim for medical malpractice arose.”).
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Accordingly, the court denies the Government’s motion without prejudice to rernewal

following completion of discovery.
. South Carolina Prerequisites to 8it

The Government alseeeksdismissal based on Plaintiff's failure to comply with t
prerequisites to medicalmalpractice action imposed by S.C. Code AQd5-79-125 ECF No.
8-1 at 11. Specifically, the Government argune action should be dismissed becaBksentiff
failed to comply with the requiremettt file a presuit notice of intent to file sutbgether with an
affidavit.

The Governmentoncedes Plaintiff filedan expert affidavitwith the Complaint, a
requiranent imposed on certain professional negligence clain& ®yCode Anng 15-36-100
It does not challenge the sufficiency of that affidavit to comply with theirements of Sectior

15-36-100%°

19 Both Sections 136-100 and 1579-125 require plaintiffs to file an expert affidagnd both
require the same content as Section728.25 incorporates the affidavit requirements frg
Section 1836-10Q0 The key distinction is the timing of the required filing. Sectiofv28.25,
which applies to medical malpractice claims, requiremifes to file an expert affidavit as one @
severapre-suit requirements. Section 435-100, which applies to a broader range of professig
negligence claims, requires plaintiftsfile an expert affidavitith the complaint. S.C. Code Ann.
8§ 15-36100(B). The affidavit requirement in Section-36-100 is prefaced with the languag
“[e]xcept as provided in Section 4/®-125,” suggesting the requirement to file an affidawih
the complaint is not applicable to medical malpractice actions cowsredkection 157/9-125

m

f
ynal

je

(presumably because it would be duplicative ofqré requirements). The intent of the exception

is not, however, entirely clear as the categories of professiondlilsBection 1586-100 include
a number of medical professionaheluding dentists, medical doctors, nurses, and physici
assistants. S.C. Code Arfh15-36100(G)(5), (7), (9), (15). One potential reconciliation is
expert witness requirement in Section 15-36-100 survives as to any medical tita@etion to
which Section 159-125 is found inapplicable or unenforceable, as may be the case he
reasons discussed below. Ultimately, this court need not decide in this action wéitbley jfstate
law provision requires a medical malpracti¢aipiff to file an expert affidavitvith the complaint
because Plaintiff satisfied any such requirement.
17
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Section 1579-125applies to “civil action[s] allegingijury or death as a result of medical
malpracticé’ It imposes an obligation on plainsff before the action is initiatedp
“contemporaneously file a Notice of Intent to File Suit and an affidavit atjp@rewitness, subject
to the affidavit requirements established in Sectioi3@800, in a county in which venue would
be proper for filing or initiating the civil action.” S.C. Code ABriL5-79-125 This pre-suit filing
is followed by presuit discovery and mediation. S.C. Code ABn15-79-125(B) (C). If
mediation fails, litigation may then commence “pursuant to the South Carolina Rul@glo
Procedure.” S.C. Code AnB.15-79425(E). Jurisdictiorover the proceedings envisioned by
Section 15-79-12k vested in the state’s circuit courtS.C. Code Ann. § 15-79-125(D).

Thus, the Government's argument is, in essence, that, in addition to pursuing an
administrative claim before the VA, Plaintiff wasquired to comply witlSection 1579-125's
pre-suit filing, discovery and mediation requiremerfsurpremises are inherent in this argument:
(1) Section 1579-125 is part of the substantive law of the stggthe presuit filing requirements
of Section 1579-125 are not supezded by or in caflict with the FTCA’s administrative clain
requirement;(3) the Government is either subject to or has consented to state jurisdiction for
purposes ofproceedingsunder Section 159-125; and (# Plantiff was on notice of that

jurisdictionor consent?

20 A possible alternative to the second and third premises would be that thesé preceedings
would be pursued under the jurisdiction of the federal court. This court is, however, aware of no
rule or precedent authorizing such proceedings in this court.
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For reasons set out below, the first premiseupported by case laamd, indeed, concede
by Plaintiff. 2! The remainingremises are either not supported or subject to such substantial
as to preclude dismissal for failure to comply with any-gui¢ requirements (other thar
potentially, the requirement to file an expert affidavit with the compésmas done in this cgs¢
that mayotherwise apply.

Multiple judges within this district, including the undersigned, have held Sectig9-1
125 andSection 1536-100are part othe substantive law of South Carolina and, conseque
applyto actions filedin federal court. For example, irMillmine v. Harris, C.A. No. 3:16CV-

1595CMC, 2011 WL 317643 (D.S.C. 2011), this court held Secticd®325’s presuit filing

requirements applied tostate law medical negligence claim against an entity that provided care

in a county detention center. Similarly,Rotureau v. Chaplin, CA. No. 2:09-CV-1388-DCN,
2009 WL 5195968 at * 6 (D.S.C. 2009), the court held Section 15-36-100's affidavit requir
was applicable to state-law legal malpractice claimfiled in federal court.Neither case involved
a claim under the FTCA.

At leasttwo decisiors from this districthave addresse8ection15-79-125in the context

of an FTCA claim Chappie v. United Sates, C.A. No. 8:13cv-1790RMG-JDA, 2014 WL

3615384 (D.S.C. 2014Jelks v. United Sates, 3:12-34513FA-PJG, 2014 WL 1096301 (D.S.C.

2014) While both decisions held Section-19-125 applied to an FTCA claim, they did n

address the prsuit filing requirements of that Section. Instead, they addressed a neguir

21 plaintiff concedes Section IM-125 constitutes substantive law of the state. Plain
nonetheless, argues South Carolina’squi notice requement does not bar the claim becaus
is “preempted by the Federal Tort Claims Act’s administrative claim processyahd Bederal
Rules of Civil Procedure.” ECF No. 15 at 1.
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plaintiff file an expert affidavitwith the complaint. As explained above, this is a requirement
Section 15-36-100, not a requirement of Section 15-79-82fa n. 1972

Because neither of these casessidered any requirement other than the duty to filg
affidavit with the complaint, they did not address the potential issues raised by imposingsaujr
requirement that at least partially duplicates and arguably conflicts witAiTthA’s requirement
for filing an administrative claimThecaseslso failed to raispurisdictional concerns givendly
only addressed filing of an affidavit federal court with the federal court complaint.

In contrast, the@re-suit requirementshe Government argues were required to be purg

in this action are requirements to file a-gret notice and participatin discovery and mediation.

These proceeding# least partially duplicate the administrative claim requirement of the F1
They would alsopresumablyall be under control of the state court as there is no correspon
proceeding available in thourt. Thus, the Government appears to argue thattiff should

have initiated presuit proceedings in which the Government could well have refused to partic
The court is aware of no decision addressing these concernslassiclismissing an FTCA clain

for medical malpractice for failing to comply with Section2%125’spre-suit requirements (as

22 In Chappie, the court adopted a magistrate judge’s recommendatiosuthaary judgment be
granted on a pro se FTCA claim for medical malpractice on multiple grounddimghailure to
adduce evidence in support of the claim and failure to comply with “South Casoérpert
affidavit requirement[.]” 2014 WL 3615384 at *(&iting both Sections 136-100 and 1579-
125). InJelks, the court adopted a magistrate judge’s recommendation that an él&iGAbe
dismissed because the pro se plaintiff failed to file an expert affidavit isitomplaint or to cure
the deficiency through a latéited affidavit. 2014 WL 109630%&t *1 n.4 (order), *4 (report ang
recommendation). The magistrate judge mefd to Section 159-125's pre-suit filing
requirements, but relied only on the absence of an adequate affidawtifig@dr even after) the
complaint. Id. at *3, 4 (also citing Section 15-36-100).
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opposed to an obligation to file an expaffidavit with the complaintwhich may arise unde
Section 15-36-100 or, possibly, under samerpretatbn of Section 15-79-125%.

Under these circumstances, the court will not dismiss the action foefeal@omply with
Section 1579-125'’s presuit requirements because Plaintiff could not reasonably have preg
the Government would not only consenstatecourt jurisdiction for such pogedingsbut insist
they are a prerequisite to suit. The court, nonetheless, seeks additional input from then&atv|
and will stay this action whil&Section 1579-125 proceedings(or voluntary discovery and
mediation)are pursued the Government indicates its consent (or-obfection) to proceedings
under that provision of state law.

Wherefore, the Government is directed to respond to the following inquwiag

fourteen days of entry of this order:

1. Does the Government maintain that the proceedings envisioned by S.C. Cod&elAnn.

79-125 are(a) not duplicative ofor superseded by the administrative proceedings required
prerequisite to an action under the FT@Ad Q) should be required as a prerequisite to purst
an FTCA claim for medical malpractice for claims arising in South Caflina

2. Does the Governmemtither concede it is subjetd the jurisdiction of the state court ¢
consent to that jurisdiction for purposes of-ptit proceedingsinder S.C. Code Anrg 15-79-

1257

23 As noted above, the requirement to file an exgiéidavit with the complaint is found only ir

Section 1536-100, which section has language arguably excluding medical malpractice ¢

from the scope of this requirement. While Sectiof728.25 requires filing of an expert affidavi
it is as part of pre-suit proceeding.
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3. If the Government maintains plaintiffs in FTCA actions for medical malpractiaddbe
required to comply with the piguit proceedings envisioned by S.C. Code Ai5-79125 in
addiion to compliance with the administrative claim proceedings undéf &\, but those pre
suit proceedings should occur under the jurisdiction of the federal court, it shouldyittentifiles
or authority under which such pre-suit procedures would be conducted.
If the Government’s response to these inquiries indicates an intent to requpieaocm
with and agree to participate in Section7%125’spre-suit requirementsPlaintiff may file a
reply withinsevendays thereafterlf the Governmenpersuades the court that Sectior785125
should be appliedr if the parties otherwise agree to a stay in order to engage in me(stian
as envisioned b$ection15-794125 or voluntarily), the couwill stay his actionfor a reasonable
period oftime to allow completion of such proceedings.
CONCLUSION
For reasons set out aboviee tGovernment’s motion to dismiss for failure to state a claim
or, in the alternative for summary judgment is deni&te Government ifjowever, directed tg
respond to additional queries set out above within fourteen days of entry of this order.
IT IS SO ORDERED.
s/ Cameron McGowan Currie

CAMERON MCGOWAN CURRIE
Senior United States District Judge

Columbia, SoutiCarolina
May 24, 2017
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