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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

SCHULMERICH BELLS, LLC,
Plaintiff,

V. : CIVIL ACTION
: NO. 170275
JEFFERS HANDBELL
SUPPLY, INC., et al.,
Defendants

ORDER- MEMORANDUM

AND NOW, this 27" dayof March, 2017, upon consideration Bfaintiff's
Motion for Reconsideration and/or for Permission to Appe@lKNo. 9) and Defendants’
Opposition thereto (ECF No. 10) is herebyORDERED thatsaidMotion iSDENIED.

ANALYSIS

Plaintiff moves for reconsideration of this Court’s February 21, Zxtér
transfering this case to the U.S. District Court for the District of South Carolina pursuant to the
first-filed rule and 28 U.S.C. § 1404(a), andi@rpermission to fileaan interlocutory appeal
pursuant to 28 U.S.C. § 1292(blhis Court assumes the parties’ familiarity with the facts.

Certification forimmediateappeal $ improper. Undesection1292(b), a digict
courtmaycertify an order, not otherwise appealableéhé court is of the opinion that the “order
involves]i] a controlling question of law as to whififj there issubstantial ground for
difference of opinion anflii] that an immediate appeal from the order may materially advance
the ultimate termination of the litagion[.]” SeeKatz v. Carte Blanche Corp96 F.2d 747, 754
(3d Cir. 1974).An order must satisfy all three statutory criteria to be cebtdjdut the district

courtultimatelyhasdiscretion to grant or deny the certificatiolal.
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Neither party cites to any case in which a court certified or denied certifidati
an immediate appeal afvenuechangepursuant to the firdited rule or section 1404(a). This
Court’s research revealed two relevanmit-of-circuit cases that reached opposite results.
CompareTerra Int’l, Inc. v. Mississippi Chem. Cor@22 F. Supp. 1334, 1384-85 (N.D. lowa
1996) (holdinghefirst-filed rule did notsupersedaforum selection clause and certifyimgder
transferringvenueunder section 1404(a)kith Michelin N. Am., Inc. v. Inter City Tire & Auto
Ctr., Inc, No. 13-1067, 2013 WL 5946109, at *2 (D.S.C. Nov. 6, 2@d8¢lining to certify
order denyinghange oWenue undeexceptiongo first-filed rule andsection 1404(a))The
Third Circuit has observed, dlicta, that certification of an order changing vemaybe
appropriate in a case where the “change of venue would result in a reversahalfjedfiment.
Katz 496 F.2d at 755.

Assuming as a threshold matter, that immediap@ealof anordertransferring
venueis appropriatePlaintiff's motion for certification is denied becausasnot shown that
the February 21 Order satisfigsction 1292(b)’ shreestatutory criteria.SeeOrson, Inc. v.
Miramax Film Corp, 867 F. Supp. 319, 320 (E.D. Pa. 1994) (“burden is on the movant to
demonstrate that a 1292(b) appeal is warrante&itkt, Plaintiff has proffered no compelling
reason why it cannot litigate this case in South Carolina, or why its rights mightthged by
having to pursuéhis mater there. Lastlyas this Court previously found in deciding to transfer
venue, Schulmerich could halegally and practicallyvoided this situation hatdsimply
brought its federal claims in federal cofrim the outset. &causehis Court’s decisionwas
“rooted in the facts of [this] particular cdselaintiff has not raised “question of law”

Michelin, 2013 WL 5946109, at *4a(teration in original) FurthermorePlaintiff does not raise a

“controlling question of lawwbecause, even if the February 21 Ondereerroneous, it would



not constitute‘reversible error on final appealKatz, 496 F.2d at 755 (emphasis addethere
is noindication for example, that the federal district court in South Carolina lacks jurisdiction or
that ary crucial withesses would be beyond the reach of its subpoena pSe@d. Norhas the
Plaintiff argued thathe question presentesisufficiently “serious to the conduct of the
litigation, either practically or legally,” to warrairterlocutory appealld.; see also Michelin
2013 WL 5946109, at *3 (“a controlling question of law is a narrow questiparefiaw whose
resolution would beompletely dispositivef the litigation, eitheas a legal or practical matter”)
(emphasis in original) (internal quotation marks omitted).

Secondeven if the February 21 Order involved “a controlling question of law,
Plaintiff has not shown thattfere issubstantial ground for difference of opinias to its
correctness. 28 U.S.C. § 1292(b). Plaintiff concedes that, consistent with this Cousttandeci
“district courts in the Third Circuit have generally used the removal dakbe ederalfiling date
for an action originally brought in state court,” laugues thathe “weight of authority is

decidedly against this Court’s position” because feder#iaisourtsoutsidethe Third Circuit

“uniformly employthe original filing date of the state court action as the filing date for the
FirstFiled Analysis.” PIf's Br. 4, 5 (emphasis in original)in& theThird Circuit has not yet
addressed this question, Plaintiff believes it is entitled to an immexqgipeal. But “mere
presence of a disputed issue that is a question of first impression, standing aloo#jdems

to demonstrate a substantiabgnd fordifference of opinion.”Michelin, 2013 WL 5946109, at
*5 (quotinglIn re Flor, 79 F.3d 281, 284 (2d Cir. 1996)yurthermorenone of the out-otircuit
cases cited by Plaintiiddresshe situationpresented here (i.aplaintiff who did not name one

of the defendants in the state court action until after that defecol@menced a federal



action),! whereagheintra-circuit, sistercourtcaseselied upon by this Court arrived at the same
result under substantially sirail circumstance$.SeeOrson 867 F. Supp. at 321-22 (no
substantiatlifferenceof opinion existed where movant’s “argument in support of an immediate
appeal [was] essentially a rehash of the argunmaeatie the first time around, and the court’s
“decisionwas entirely consistent with existing laas stated in the most relevant precedent

Third, Plaintiff fails toexplain howdelaying this matter to allow an immediate
appeal would &dvance the ultimate termination of the litigatfo®8 U.S.C. § 1292(b).
Defendants, on the other hardntend that an appeal osalelyprocedural question would
unnecessarily slow down this litigatitkecause, even ihe Third Circuitwere to reverse the
February 21 Ordethere is still the possibility that this Court miayd it lacks personal
jurisdiction over one of the defendar{tsackey)— a decision this Court has not yet reached and
which couldalsoimpact determination of the proper venigeeDefs.’ Br.7. This Court agrees
an appealould unnecessarily delay, rather than advance, the ultnest&ition of the merits of
this case whéier in South Carolina or her&eeOrson 867 F. Supp. at 322 (finding appeal

would notadvance litigation becausa trial will most likely occur on the remaining issues in

! SeeTorn Ranch, Inc. v. Sunrise Commodities, IhND. 09cv-2674 2009 WL 283478N.D. Cal. Sept. 3, 2009)
(same parties involved from outséBreenline Indus., Inc. v. AgRrocess Innovations, IndNo.08-cv-2438, 2008
WL 2951743, (N.D. Cal. July 28, 200&ame);Fakespace Labbs, Inc. v. Robingdio. 99-cv-5258,2000 WL
1721061(N.D. Cal. Nov. 6, 2000factions involved same parties from outset and plaintiff, not defendantsyed
state case after defendants commenced federal adfledBpring Grp., Inc. v. Atl. Healthcare Grp., InNo. 05
cv-0115, 2006 WL B1018(D. Utah Mar. 7, 2006same parties involved from outset and settlement negotiations
were already ongoingB00-Flowers, Inc. v. Intercontinental Florist, In@60 F. Supp. 1265.D.N.Y. 1994)same
parties involved from outset)Manufacturers Haneer Trust Co. v. Palmer Corpr98 F. Supp. 16(S.D.N.Y. 1992)
(same two opposing parties involved in original state court g¢tglno Prod. Corp. v. The Mounties, In@35 F.
Supp. 214S.D. Tex. 1990}party that filed the federal action was the same party originally suesténcsturt)
Pollution Prevention Servs., Inc. v. Inter Recycling,,IhNn. 96-54-CIV-T-17A, 1996 WL 37899QM.D. Fla. July
1, 1996)(same) Affinity Memory & Micro, Inc. v. K & Q Enterprises, In@0 F. Supp. 2d 94&.D. Va. 1998)
(parties were the same from outset and court nonetheless tranfstriiéd actionto seconefiled courtbecause
proceedings in secorattionhad advanceturther along).

2 Seelust Born, Inc. v. Summit Foods Enterprises,, INo. CIV.A. 137313, 2015 WL 99638(E.D. Pa. Mar. 6,
2015) plaintiff did not name second defendant in the state court action fietitlzat defendant commenced federal
action; N. Am. Commc’ns, Inc. v. Homeowners Loan Gad¥p. 2006147, 2007 WL 184776 (\ID. Pa. Jan. 22,
2007)(plaintiff brought original suit in state court although federal court was available
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this action regardless of the outcome of any interlocutory appehl.sum, ertification is
unavailable under section 1292(b).

Reconsideration ialso unwarrantedA motion for reconsideration is intendéd
correct manifest errors of law or fact or to present newly discovered evidéviag'$ Seafood
Cafe ex rel. LotAnn, Inc. v. Quinterqsl76 F.3d 669, 677 (3d Cir. 1999). “Accordingly,
judgment may be alteremt amended if the party seeking reconsideration shows at least one of
the following grounds: (1) an intervening change in the controlling law; (2)vtikahility of
new evidence that was not available when the court granted the motion for sunmhgangj;
or (3) the need to correct a clear error of law or fact or to prevent manifescajusd.

None of those grounds apgigre andPlaintiff does noexpressly argue
otherwise. Schulmerichdoes not point to any new evidence or intervening change in controlling
law, nor does it seek torrecta clear error of law that resulted in a manifest injustioa the
contrary,Plaintiff acknowledges there is no binding precedent that mandates a different outcome
andthis Court’s decision is in line with digtt court cases the Third Circuit. PIf's Br. 4.

Plaintiff’'s mere disagreement with this Court’s opinismot enough forecorsideration.

BY THE COURT:

/s/ C. Darnell Jones, Il
C.Darnell Jonesll J.




