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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

Sean Baker C/A No. 3:17¢v-1238CMC

Plaintiff,
Opinion and Order Granting in Part and
V. Denyingin PartDefendant’s
Motion for Summary Judgment
Response Team 1 Holdings, LLC,

Defendant

Through this aion, Sean Baker(“Plaintiff’) seeks recovery founpaid wages and
wrongful discharge by his employer, Response Team 1 Holdings, LD€fgthdant or “RT1”").
The matter is beforeneé court on Defendant’s motidor summary judgment ECF No.48.
Defendant argues Plaintiff's claims fail as a matter of law because all compemkatiovas paid
and Plaintiff was not discharged in violation of public poli&CF No0.48-1. Plaintiff submits an
affidavit andargues the record demonstrates an issue of fact whether he received boduses
commissionglue to him, and that he wesrminatedor raising these compensation iSSUECF
No. 49. In reply, Defendant contends Plaintiff may not submit a-depbsition affidavit to avoid
summary judgment on his claims, there is no evidence of discharge in violation of publyc pol
and Plaintiff has conceded his clarfor treble damages under the South Carolina Payment of
Wages Ac(*SCPWA”) ard for breach of contract accompanied by a fraudulentB€No. 52
Plaintiff filed a sufreply, arguing his affidavit does not contradict his deposition testimony, and
his testimony “create[s] a contract and wages recognized under the Act as veelimsrclaw
contract principles.”ld. For reasons set forth below, the motiodésniedin part andyrantedin

part.
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FACTS!?

Employment and Bonus Agreements.Plaintiff became employed by R¥in January
2014as a managdor the Greenville/Spartanburg offic&CF No. 4& at 101.He executed the
initial offer letter, dated January 8, 20Xdr an agreedannual base salary of $65,00a. In
addition, he was eligible to receive 2% commission per quarter for his first amtisgzars of
employment on certain projecfter a 90 day probation period. This commission structure
to be “reevaluated after the two yeardd. Plaintiff's base pay was increased from $65,000
$90,000 on October 6, 2014, retroactive to June 2, 20d.4at 108, 113.An unexecuted lette
regarding the increase also noted he would be “eligible to receive an annual bonus of up
of [his] base salary should [he] meet/exceed the key performance indibatokdlitbe establisheq
with [the] Region Manager.Id. at 113. Thisonus prograrwas to becomeffective in the fourth
quarter of 2014. The letter specifically noted “this compensation agreemiemeplace all
previous agreement/bonus plangd.

A “Sales Incentive Program”odument dated February 19, 2015, notes the Referra
Sales Commission Plan program pays 1% commission to employees “whose ctialgs
generates a referral resulting in a contract for services” in 2@il%t 116. The program “will
supersede any @vious incentive programs for 2014ld. On March 30, 2015, Plaintiff's salar
was increased to $110,000 when he accepted responsibility for the Columbia office #d. &kl

117.

! The facts are presented in the light most favorable to Plai@éStandardinfra.

2 Plaintiff was hired by Cary Reconstruction Company, LLC, which is owned andtepdra
RT1.
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A “General Manager Bonus Pldrsigned by Plaintiff on March 26, 201§ave general
managers the opportunity to earn 20% of their base salary if the manageea@®&o of his
target and the corporate EBITBAchieved at least 80% of target (necessary for any payol
occur regardless of individual performahcdd. at 119-20 The bonus would be calculated
follows: EBITDA for the manager’s line of responsibility, district, or afizas 40% of the bonu

earnings opportunity, RT1 corporate EBITDA was 30% of the bonus opportunity, “your” po
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cash flow contributed 20% towards the bonus, and the final 10% of the bonus would be awarded

for exceeding “your” revenue target by 10%4.

On April 2, 2016, Plaintiff's base compensation was increased to $120,@0DGat 131.
During fiscal year 2016, although different times, Plaintiff was responsible for the Augus
Knoxville, Nashville, and Atlanta offices, in addition to the Greenville/Spartanimat@€alumbia
offices already assigneéd. A 2016 “Leadership @mpensation Rn’® noted Plaintiff's area
EBITDA target as $1,674,381, with a total compensation target of $165@04t. 134. A copy

of this plan was executed Byaintiff on December 12, 2016d. at 141.

3 EBITDA is defined as “earnings before interest, taxes, depreciation, antization.” 1d. at
119.

4 Although it is unclear from the record before the court, Plaintiff may have becoBistect
Manager” at this time.

® Plaintiff was relieved of rgmnsibility for the Columbia office in June 2016.
® Shannon Kesinger, former Senior Vice President at RT1, testified at histaepthss plan was

“presented to all the general managers and district managers and even myselina¢ thaCF
No. 49-6 at 7, Kesinger dep. at 59:10-15.




Actual figures achieved and paid.Plaintiff received a commission payment of $3,277

for 2014 performance, paid in January 201El. at 153. He also received a bonus of $11,892.

for his 2015 performance, paid in April 201&1. According to Jeffrey Clement, RT1's former

Vice President of Human Resources from May 20¥agust 2017, Plaiiff's 2015bonus was
paid ashe met his EBITDA target for his area of responsibility and exceeded his taxgatue
for fiscal year 2015. ECF No. 4BYY 26, 27; ECF No. 48 at 38. However,according to the
Operations Management Bonus spreadstoeeporateEBITDA target and positive cash flGw
were not met for 2015, dBlaintiff's full bonus under the General Manager Bonus Plan was
paid. ECF No. 48 | 27; ECF No. 43 at 38. For 2016, according@ement who calculated
area EBITDA “taking partial year EBITDA target results into considendtiBlaintiff's area of
responsibility EBITDA target of $1,674,381 was not met and therefore Plaintiff did ndydaal

a bonus. ECF No. 48-3 1 29.

Payment Inquiries and Restructuring. In October 2016, Plaintiff inquired about
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commissions and bonus he believed were due to him, requesting documentation regarding

calculations of these numbers. ECF No24&140. He spoke on the phone to Ms. Smith arouynd

that tme and received a 2016 compensation plan a few weeks later. ECF-N@. #8. On
Februaryl, 2017, Clement formally responded to Plaintiff's requests, noted he would provi
pay breakdown for 2015 and 2016 and that he believed “the documents you signed i

supersede the offer letters dated in 2014, and thus you have been compensated appropi

’ Plaintiff does not believe he is currently owed any earned compensation for ZDEAN0E49-
4 at 17, Pl. dep. at 46:11-16.

8 Clement notes “cash flow” is represented as “DSO” on the spreadsheet at ECF3\at. 3B
38.
4
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2015 and 2016,but wanted to review the information with Plaintiff to “ensure you have &

compensated in accordance with the agreed upon terrogtlazed in various compensatio

documents.” ECF No. 483 at 42. By email followrup two days later, Clement provided the

een

n

compensation received in 202016, stated the commission paid in January 2015 was for 2014

performance, and the April 2016 bonus paid was for 2015 performéhcd. 44.

Separately, on February 17, 2017, Shannon Kesinger (Senior Vice President, Sq
Region, and Plaintiff’'s supervisat the tim¢ sent an ematb Ross Poole (Senior Vice Preside
Acquisition Specialist/ChiefTalent Officer) and Julie Smith (Regional Human Resout

Director)titled “Restructuring Rough Draft'confirming [a] telephone discussion of Wedneso

utheast

nt,

ces

ay

February 15, 2017, and serving as his “recommendation for the stated need to conduct a thorougf

review of overall expenses, management, and oversight of [his] region.” ECF Noa¥844.

Specifically, in order to address the “overall finances of the business [thgthat allow for

additional layers of administrative management and oversight for individuals that taweot

direct management of an individual branch,” he propdsedliminate Plaintiff's position to
“minimize the numbeof branches in which a senior Gd district manager would oversee a
limit it to no more than 2 branchesldl. Kesinger proposedliminatingthe position “of my only
Dedicated District Manager, (Sean Baker) which would represent a costssa¥ihgg annual
salary of $120,000 . . .” and increase the responsibilities of the three general mtmagersee
the officesfor which Plaintiff held responsibilityld. He further noted this “restructuring wou
not only allow for continuous and necessamersight of existing branchebut also would

promote leadership development within the current leadership team, allow fagghthsizing of

some existing low salaries commensurate with their role and responsibilitieancaadf the new

comp plan that is predicated on base salarikels. This was approved with some changes to oth
5
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salaries. Id. at 148150. On March 7, 2017, Plaintiff was sent a letter eliminating his current

position and terminating his employment as of that ddyat 152.

STANDARD

Summary judgment should be granted if “the movant shows that there is no genuine dispute

as to any material fact and the movant is entitled to judgment as a matter ofFkeav.R. Civ. P.
56(a). It is well established that summary judgment should Io¢egréonly when it is clear that
there is no dispute concerning either the facts of the controversy or the inferencgsaterbiEom

those facts.” Pulliam Inv. Co. v. Cameo Propertie810 F.2d 1282, 1286 (4th Cir. 1987)he

party moving for summary judgment has the burden of showing the absence of a geneioé (is

material fact, and the court must view the evidence before it and the inferences @whe
therefrom in the light most favorable to the nonmoving patdyited States v. Diebold, In&@69
U.S. 654, 655 (1962).

DISCUSSION

Plaintiff claims he was not paid commissions for 2015 revenues nor a portion of the

dr

2015

bonus earned. He contends his 2016 bonus should have been calculated using the officés for whic

he held responsibility at the time he signed the 2016 compensation plan, which were IBreenvil

Augusta, Knoxville, and Atlanta.Therefore, he argues, Defendant has breached four written

commission and bonus plans with Plaintiff throughout his employment and violat8CW&YA
In addition, Plaintiff asserts claims for wrongful discharge in violation of puldlcp and breach
of contract accompanied by a fraudulent act related to his termination.

1. Admissibility of Plaintiff’'s Affidavit

As an initial matter, Defendant contends Pldfistiaffidavit, submitted with his response

to the summary judgment motion, conflicts with his deposition testimony and tfeecafinot be
6




used to show a genuine issue of material fact exists. ECF No. 53tal20 argues Plaintiff's

affidavit contans inadmissible hearsay or opinion evidence, and documents incorporated (within

the affidavit are unauthenticated and cannot be admitted. Plaintiff argugspaisition does nat
contradict the affidavit, and notes “many of the relevant documents werldgado Plaintiff by
Defendant through supplemental discovery responses after the deposition andftarathe a
summary judgment motion itself.” ECF No. 53 at 2. Plaintiff contends Defendantdissntiwo
or more different issues in its table of affidaestimony to deposition testimonyld.

Plaintiff may not submit a seHferving affidavit that conflicts with his deposition testimony
in order to create a genuine issue of material fact and defeat summary judddaentck v.
Celotex Corp.736 F.2d 946, 96 (4th Cir. 1988&tevenson v. City of Seat Pleasant,,Md3 F.3d
411 (4th Cir. 2014). Therefore, the court must compare Plaintiff's depositiomaestito the
affidavit on the pertinent issues to determine whether the affidawitradictshis deposition
testimony oris merely supplementanyif the court relies on Plaintiff's affidavit during its analysis
on any of the issues below, it will examine the deposition transcript to deterrmetber the
affidavit on that pointontradictsghe deposition.

2. First Cause of Action: Breach of Contract/Violation of SCPWA

a. General Compensation Plan signed in 2014

While Plaintiff does not assert any 2014 commissions are owed to him under the

Compensation Plan he signed when he became an empldyetentiant, he arguesmmissions
of 2% on nonprogram revenue are due to him for 2015 and Z&8uant to this planECF No.
49. Plaintiff claims he is due $56,950.21 for 2015, and a “significant commission payorent”

2016before the two year period of the Plan expired in April 206.at 10. Defendant claims

|

Plaintiff “failed to present any record evidence that distinguishes beteeenue and ‘complete
7




nonprogram projects that cumulatively met the required profit margins.”F EG. 481 at 4.
Defendant also argues Plaintiff does not know what the term “other results whiichew
determined” means and therefore cannot definitively say he is due commissiorelly, R
Defendant contends Plaintiff is not due commissions under this plan for 2015 and 2016 |
the plan was superseded by an offer letter in October 2014 increasing hisaasdlangking him
eligible for an annual bonus of up to 20% of his base saldryat 15°

In response to Defendant’s arguments, Plaintiff claims he neseivedheletter attached
to an email in October 2014 that allegedly notified Plaintiff he would be on a new bonu
which supplanted other plans. ECF No. 49 at 11. Plaintiff argues the “alleged repiaptan

never went into effect and variableslicated in the document were not determined at any tir

Id. He believes the letter was “likely not sent and certainly was never received by’ Bhaker

Therefore, Plaintiff argues, there is a genuine issue of material factiregdne payment of
commissions under the Compensation Plan.

The court finds the General Compensation Plan to be unambiguous on its baoding
Defendant to pay neprogram ommissions to Plaintiff for two years after April 2014 (followir
the 90 day probationary period after the execution dééegp WorleWide Rights Ltd. P’ship v
Combe Ing. 955 F.2d 242, 245 (4th Cir. 1995). However, the question is whether ar
agreenent supersedetie General Compensation Plan or Plaintiff is due commissions undg
Plan for 2015 and/or a limited period in 2016.

While Defendant argues the October 2014 letter superseded the General Coope

Plan, and it indeed purports to do &as unsigned by Plaintiff. ECF No. 48at 113. Further

® Defendant makes the same point#smeply. SeeECF No. 52 at 9.
8
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Plaintiff disputes ever receiving this documeBCF No. 495 at 1011, Plaintiff dep. at 101:3
103:19. He agrees his base pay was increased from $65,000 to $90,000 in October 2014,
retroactive to June 2014, but does not believe he received the letter changing the terms of his
compensation beyond base pay. Although Defendant argues Plaintiff's contmuvogk after
he received the salary increase constitutes acceptance of the terms of the inereasantissue
of fact as to whethePlaintiff was aware the change in bonus structure was a part of the
compensation increas@&herefore, the court is unable to hold as a matter of law the October{2014
letter rendered the 2014 General Compensation Plan inoperable.

If the General Compensation Plan was still in effect in 2P1dintiff assertg his affidavit
he is due commissions of $56,950.21 for 2015. ECF Nd 406, Plaintiff aff. 1 24. As
Defendant noted, Plaintiff did testify in his deposition he could not calculate how meusias
owedin each year; however, he also testified this was due to the lack of documentatidegt
to him, despite multiple requests, in discovery. ECF Ne2 48 13, Plaintiff dep. at 46:120;

47:14-22. Therefore, the court finds Plaintiffs affidavit did not contradict, but rather

1%

supplemented, his deposition testimony due to availability of further documentsthadts
deposition took place. Although Defendant argues Plaintiff has not presented eeicemce
distinguishing between revenue and “completed-prmgram projects,” Plaintiff noted in his
affidavit he utilized Defendant’s software program that categorized pnogsa norRprogram
work during his employment and calculated his offices-posgram revenue. ECF No. 49 at |
23-24. Taken in the light most favorable to the Plaintiff, there is a genuine issug@iahtact

regarding the amount due to him under the General Compensation Plan for 2015 commissions.




b. Sales Incentiverogram of February 2015

The Sales Incentiverogram signed by Plaintiff on February 19, 2015, provided for a
commission for any employee whose sales activity generated a referrahgesu#t contract for
services. ECF No. 482 at 116. The Program explicitly stated it superseded “any previ
incentive programs for 2014.1d. Defendant believeRlaintiff does not appear to allege a
wages, bonuses, or commissions are due to him under this plan. ECF No. 48-1 at 16.

Plaintiff argues this plan did nafffect his prior compensation plan, so his 1poogram
commissionglue under the General Compensation Blaould not be affected by the signing
this “incentive program.” ECF No. 49 at 1Rlaintiff presents deposition testimony frétasinger
noting this Program would not have negated compensation plans, but was “an addition
current structure.”'ECF No. 49-@at 13,Kesingerdep. at 112-15. He also argues his supervig
at the time, Ken Sussex, stated to Plaintiff “this incentive program did not affeemployee’s
compensatioplan.” ECF No. 49 at 12; ECF No. 49 8. Plaintiff therefore argues an issue
fact remains as to whether tt8ales Incentive Program was intended to supersede an alre
effect compensation plan. ECF No. 49 at 18.reply, Defendant argues Plaintiffaffidavit
should be disallowed arsflatements regarding Sussex are inadmissible as hearsay and are *
unsupported by any record evidence.” ECF No. 52 atRlaintiff responds his supervisors
statements are admissions by a pagiponent and therefore are not hearsay. ECF No. 53 at

The court finds Plaintiff has raised a genuine issue of matadatégarding whether th

Sales Incentive Program of February 2015 replaced and superseded his Geitiatal
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Compensation Plat. In support of his view the Sales Incentive Program was in additibis
General Compensation Plan, Plaintiff presentedsi@ipn testimony from hisormer Regional
Senior Vice Presidentkesinger who noted the Incentive Program was “additive” to

employee’s Compensation Plan§eeECF No. 496 at 12,Kesingerdep. at 112-13 (“My

the

recollection of this sales incentiveogramwas that it . . was given to everybody in the company

to promote a sales culture in the compa8g.with that said, there was all sorts of different peg

performing all sorts of duties on all sorts of different comp plans that were rateddy this

addition to their current structure.”)Although the Sales Incentive Program noted it “wi

supersede any previous incentive programs2fat4,” there is evidencgexcluding Plaintiff's
affidavit) this new Program simply meant to supersede anyquesalesincentive program, not
any program or plan that contained any incentivk.at 109:21110:12(Q: “I'm asking for how
you read the plain language of the sentence above his signature on Exhibit 5. ‘Téuperdlede
any previous incentive programs for 2014A: “I would read this to say that this negates a
previous sales incentive programs that may have been creatiédsingerdoes admit it would
be clearer if the document noted “this will supersede any previous salesvieqaatyram for
2014,” but the court finds the wording sufficiently ambiguous in light of the various pia
existenceo preclude summary judgment.

Aside from the issue whether the 1% Sales Incentive Program superseded t
commission in Plaintiff's General Compensation Plan, Defendant noted in its syimogment

motion Plaintiff “does not allege that any wages, bonuses or commissions are due to him

10The court makes this determination based on deposition testimony of Kesinger, and did
on Plaintiff's affidavit. Therefore, the court declines to determinetiadr Plaintiff's affidavit is
admissible a thisissueor whether Sussex’s opinion is hearsay.
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this plan.” ECF No. 48 at 16. However, Plaintifflaimsthe 1% Sales Incentiy@an remained
active into 2016, and therefore he is owed an approximately $500 bonus under this plan for
referral resulting in a contract in May 201BCFNo. 53 at 15. He provides documentation in 1
form of emails produced in discovery showing he was the “lead generator” for one 68S
associated with $50,294.21 in revenue. ECF No. 49-13. Defendant does not address this
its reply. Therefee, it remains unresolved by this motion.
c. General Manager Bonus Plan of March 2015

Plaintiff claims he was paid a partial bonus for his work in 2015 under this plan, but
not paid for his offices’ cash flow or for meeting target Corporate EDITDA.F BG. 49 at 17.
Defendant argues no 2015 bonus was due to Plaintiff because the Corporate EBLirBAvg
-$2,391,924. ECF No. 48at 17. Because the Bonus plan stated the corporate EBITDA *
achieve 80% of the target for any payout to occur regardless of individual peréah
Defendant contends no bonus was due to Plaintiff; nevertheless, Defendant paiii & laamiis
of $11,892.19 for 2015 workd. Therefore, Defendant argues no wages, bonus, or commis
are due to Plaintiff under this plan or otherwiédd. Plaintiff asserts his offiewere cash flow
positive, and therefore he should have received $4,400 in additional bonus monies. ECHF
at 17. Plaintiff argues no target EBITDA number has been produced, and no sup
documentation is provided for the actual EBITDA number provided by Defenddnat 18.
Therefore, Plaintiff argues, there are issues of material fact as to cash flow éfices and the

corporate EBITDA number for 2015.

11 Defendant does not appear to argue this Bonus Plan superseded the 2014 GenerahGam
Plan, in eitheits Memorandum in Support of Summary JudgmentsdReply. SeeECF Nos. 48
1, 52.
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Defendant’s reply notes “Plaintiff admits he is unable to quantify wladidhevede is
due under the General Manager Bonus Plan.” ECF No. 52 at 10. Defendant also arguds
cannot “seek to create a genuine despite of fact by offering conflictingonersi his own
testimony,” noting Plaintiff averred in his Memorandum in Opposition he would and dectie
information necessary to determine if his office was cash flow positive, baffidiavit stated he
was “never given any information on cash flow or corpoEEB¢TDA — as to why it was not
earned.*? Id. at 11.

The GeneraVianager Bonus Plan makes it clear no bonus is due if the corporate EB
does not exceed 80% of the target. ECF Ne2 48119. Defendant has produced documenta
showing the audited corpord&®ITDA for 2015 was$2,391,924. ECF No. 48 at 34.Although
Defendant has not produced any information regarding the “target” corg@B8I®A for 2015,
it argues it is “inconceivable” the target was a negative nuntb€F: No. 481 at 17. Therefore
it submits,no bonus was due to Plaintiff for 2015 under this plan.

The court finds there remains an issue of fact as to whether Plaintiff encuielitional

bonus under this plan. Plaintiff has testified his offices in 2015 had positive cash flowNdEC

Plaintif

ITDA

tion

LF

495 at 3, Plaintiff dep. at 70:225. In addition, Defendant has failed to produce the target

Corporate EBITDA number and any underlying or supporting documentation for the

Corporate EBITDA. Plaintiff did receive a bonus of $11,892.19, which Defendant asserts

12The court finds this argument disingenuous. The company only recently produced the cd
EBITDA on April 30, 2018, and to the court's knowledge has not produced verif
documentation regarding it or cash flow. While Piffimbay have had the information he need
to calculate cash flow, he also may not have had information on why Defendant did not f
the bonus for cash flow. The court does not find these statements contradictory whehnirvig
context.
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not have been payable if the Corporate EBITDA had not been met. For these reasons, S
judgment is not appropriate for this claim.
d. Leadership Compensation Plan of 2016
The final plan, for 2016, used the area EBITDA numbers for each office to detdyarius
eligibility and amount. ECF No. 48 at 141. Plaintiff was responsible for thg

Greenville/Spartanburg and Augusta locations for all of 2016, the Columbiawfiicéune 2016,

D

ummary

the Knoxville officebeginning inJuly 2016, and the Nashville and Atlanta offices beginning in

September 2016. ECF No.-48at 18; ECF No. 48 at 1 28. According to Defendant v

Clement’s declaratigrPlaintiff did not meet his area EHDRA target of $1,674,381 and therefore

did not qualify for a bonus in excess of his base salary for 2016. ECF Noat489; ECF No.
48-3 at 1 29.

Plaintiff asserts his asd=BITDA exceeded target by about 5&hdhe calculatekis bonus
due asp48,727.ECF No. 49 at 21; ECF No. 49at 1 28 He also argues the area EBITDA cou
be incorrect because he “and other managers, in 2016, consistently found costs errg
attributed by corporate to their offices.” ECF No. 49 at 11. Plaintiff contenda$éold by his
supervisor at the time he signed the Plan “only current offices wereiassl with the bonus an
target;” however, Defenddatapproachas outlined in Clement’declaration,prorated yearly
figuresbasedon the duration at each locatiold. at 23. He also claims the EBITDA number f

his area is simply incorrect as calculated by Clement, prbeidedno documentation showin

a

Id

neously

or

)

the calculation.ld. at 2425. Therefore, he claims, an issue of fact remains as to the calculation

of his bonus under this Plan. Defendant disagrees, arBlangiff provided no evidence to refut

Defendant’s position Plaintiff did not exceed his EBITDA tayges his affidavit “directly

14
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contradict[s]” Plaintiff's deposition testimony stating he “cannot stdtat\vwmount he believes
due.” ECF No. 52 at 12.

The Leadership Compensation Plan of 2016 does not explicitly state how an
EBITDA is to be calculatednd whether it includes all offices managed at any point in the ye
only those managed at the end of the year. ECF N&.at8141 (notingonly “EBITDA target
may be adjusted based on responsibility changes and acquisitions within your s
resposibility.”). Therefore, it is appropriate to consider evidence outside the four corners
document in order to determiite meaning. The court finds Plaintiff's affidavit on this point t

be supplementary, not contradictory, to his depositiomtesty. ComparePlaintiff dep. at 47:14

22 (stating he is unable to calculate how muchdte amounis he is owed by Defendant at that

time) (emphasis added)ith Plaintiff aff. {9 2829 (calculating his area EBITDA and disagreei
with Clement’sdeclarationas to that point). Taken in the light most favorable to Plaintiff,
court finds a genuine issue of material fact ash®o method of calculation d?laintiff's area
EBITDA and the amount due, if any. The court is unable to say as a matterRialatiff is not
owed any bonus under this plan; therefore, summary judgment is denied on this point.
e. Paid Time Off ("“PTO”)payment upon termination

Plaintiff contends he is due unpaid vacatimmpensatiomn the amount of $4,480. EC
No. 49 at 26.Although Defendant cites deposition and affidavit testimony regarding PTO
was only in the context of comparing the tidefendanbffers no argument as to whether PTO
owed or evidence showing why it is not. ECF No. 52 at 4, 6. Therefore, sujuagmnyent is

not appropriate on this claim.
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f. Conclusion aso Summary Judgment on Breach of Contract/SCPWA
As Plaintiff has raised genuine issues of material fact as to bonuses améssmms due
under each of the agreements, summary judgment is inappropriteiotiff's claim of breach
of contract and violation of the SCPWA. Defendant’'s motion for summary judgment
Plaintiff's first cause of action is denied.
g. Treble Damages and Attorney’s Fees under SCPWA
In his Complaint, Plaintiff requested amward of treble damages and attorney’s fees
the alleged violations of the SCPWA. Defendant argues Plaintiff has failed teathiseissue
in response tds summary judgment motion and therefoPlaintiff has abandoned his claim f
treble damaggeand attorney’s feés ECF No. 52 at 13Despite this argument, Plaintiff aga
failed to discuss this issue in his saply. Under Rule 56the court may “consider the fag
undisputed for purposes of the motion,” and/or “grant summary judgment rhdten and
supporting materialsincluding the facts considered undisputeshow that the movant is entitle
toit.” Fed. R. Civ. P. 56(e).
The SCPWA states “[ijn case of any failure to pay wages due to an employeeiasirg
by Section 411040 or41-1050 the employee may recover in a civil action an amount equ
three times the full amount of the unpaid wages, plus costs and reasonable atfeesegssthe
court may allow.” S.C. Code § 4D-80(c). However, the South Carolina Supreme Chast

held this language to be discretionary and not mandatory, and the imposition of tneddesléin

13 The cases td by Defendant do not discuss failure to include an argument at sun
judgment, but rather on appedheeECF No. 52 at 13 (citing, e.gMayfield v. Nat’'| Ass’n for
Stock Car Auto Racing, In®74 F.3d 369, 377 (4th Cir. 2012) (holding a party’kfaito raise
or discuss an issue in its briefthe appeals cours deemed abandonment of the issue)).

16

as t

for

2qu

al to

mary




those cases where there is a bona fide dispute would be unjust and Aanstple v. Te€ab,

Inc., 675 S.E.2d 414, 4156 (S.C. 209) (citing Rice v. Miltimedia, Inc, 456 S.E.2d 381, 383

(S.C. 1995)). Neither treble damages nor attorney’s fees should be awarded in the basa of a

fide dispute as to the wages ow&kd-utch v. McAllister Towing of Georgetown, Irel8 S.E.2d

591, 598 (S.C. 1999yéclining to reinstate award of treble damages and attorney’s fees “bgcause

therewas a bona fide dispute about whether Employer owed [Employee] any waGesdyyn
v. Shadowstone Media, In@57 S.E.2d 560, 563 (S.C. Ct. App. 2014) (“[T]he trial coust

determine whether a bona fide dispute exists as to an employee’s entitlemegesobstore

awarding treble damages or attorney’s fees&)finding that an employee is entitled to recover

unpaid wages is not equivalent to a finding that there existed no bona fide dispute e@s to th

entitlement to those wagesTemple 675 S.E.2d at 415-16.

Defendant argues Plaintiff has failed to produce any evidence Defendaifullyvdand

intentionally failed to pay anywages, bonuses, or commissions allegedly due to him.” ECH No.

48-1 at 21. Therefore, Defendant contends, it is entitled to summary judgment as to payment of

trebledamages and attorney’s fedd. Plaintiff presents no argument in response.

The court agrees Defendant has presented a bondisiolete as to whether bonuses
commissions are due to Plaintiff under the various plans. As Plaintiff haanméso further
evidence justifying treble damages or attorney’s fees, and Defendant dpgeare presented &

least a bona fide dispute as to the payment of bonuses or commissions, the court graaty ¢

judgment for Defendant as to the issu¢rebledamages andttorney’s fees under the SCPWA.

3. Second Cause of ActionWrongful Discharge in Violation of Public Policy

Defendant contends Plaintiff’'s claim for wrongful discharge in violatiopublic policy

fails as a matter of law because Plaintiff failed to establish his termination violdikd olicy
17
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and failed to sufficiently state a source of the clear mandgigbtic policy. ECF No. 48 at 23
24. Plaintiff argues the record contains substantial evidence management aand fegources

were “irritated and even hostile” regarding the requests for informationeestdye wages.” ECH

No. 49 at 28. Plaintiff contends the plan was made to restructure the company, anatelimi

Plaintiff's position, very quickly following his attorney’s letter regaglinnpaid bonuses and

commissionswhich specifically mentioned the SCPWAI. He notes he was “an excellent a
highly productive employee” during his employment. Therefore, he arguesoaabie jury could
conclude he was terminated in retaliation for his inquiries as to boniugeat 29. In reply,

Defendant argues there is no record evidence Plaintiff evasrtated in retaliation for filing &

claim under the SCPWA or threatening to do so. ECF No. 52 at 13.

nd

|

In South Carolina, “an awill employee has a cause of action for wrongful termination

where there is a retaliatory termination of thevdk employee in violation of a cleanandateof

public policy,” and “what constitutes public policy is a question of law for the caudsdide.”
Barron v. Labor Finders of South Carolindl3 S.E.2d 634, 638 (S.C. 201 B8lthough a public
policy claim can only be maintained in the absence of a statutory remedy, the @onlthaC
Supreme Court has held the SCPWA does not “provide a statutory remedy wherelployeer
may recover damages for wrongful termination,” and so “an action for wrongfminggion

cannot be precluded under the holdings outlineBankins|v. Ingles Markets, Inc413 S.E.2d
18 (S.C. 1992)] an&pps[v. Clarendon County405 S.E.2d 386 (S.C. 1991)]ld. However, the
Barron courtdeclined to address whetheepublic policy exception applies when an employe
terminated for instituting proceedings under the SCPWA, because it foundititéfph that case
had not implicated the Act: she neither filed a complaint with the Department of habc

indicatedto her employer she had filed or intended to file a compl&intAfter Barron, however,
18
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the South Caroline Court of Appeals has noted “a violation of the Payment of WagesaAct is

violation of a clear mandate of public policyMcNeil v. South Carolina Dept. of Corr743
S.E.2d 843, 847 (S.C. Ct. App. 2013).

In this case, unlik&arron, Plaintiff inquired about his allegedly due commissions @
bonuses and retained counsel, who informed Defendant they were willing to pursue the “p
compensatio . . . through judicial process if necessary. . ..” ECF Nd.248t 3. While Plaintiff
had not yet filed suit at the time of his termination, it is clear Defendant wastioe 0bthe
possibility of a lawsuit regarding allegedly unpaid amourge,e.g, ECF No. 4913 (emails
between Clement and Bill Budig, requesting information regarding conumsssir 2015 and
2016, in which Clement noted “trying to prevent a lawsuit”). Defendant then, not three
after the letter from Plaintiff’'s attorneyliscussed “restructuring” and eliminating Plaintiff
position. The timing, and the fact that only Plaintiff's position was eliminatésk & genuine
issue of material fact precluding summary judgment as to whether he was tedragateesult of
threatening legal process to recover allegedly unpaid bonuses and commissions. st
judgment on this claim is denied.

4. Third Cause of Action: Breach of Contract Accompanied by a Fraudulent Act

Defendant argues Plaintiff hasso failedto respond to thisssueraised in its summary
judgment motion and therefore, Plaintiff has abandoned this argument and summary jusig
appropriate. ECF No. 52 at 1Bespite this argument, Plaintiff again failed to discuss this ig
in his sur-reply.

Breach of comct accompanied by a fraudulent act has three elements Plaintiff
establish: 1) a breach of contract; 2) fraudulent intent relating to thehbaied not to the makin

of the contract, and 3) a fraudulent act accompanying the br€asiner v. City bForest Acres
19
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560 S.E.2d 606, 612 (S.C. 2002). “The fraudulent act is any act characterized by dishot
fact or unfair dealing.” Id. Plaintiff has failed to produce evidence regarding any fraudy
actions or intent by Defendant, acknowledging at his deposition he was unawaye $edaCF
No. 482 at 21, Plaintiff dep. at 79:180:8. As Plaintiff has presented no evidence raisin
genuine issue of material fact, summary judgment on this claim is proper and rissdid with
prejudice.
CONCLUSION

For the reasons set forth aboefendant’smotion for summary judgment geniedin
part andgrantedin part. Summary judgment is denied as to Plaintiff's first cause of actior
breach of contraatiolation of the SCPWA and second cause of action for wrongful dischar
violation of public policy. Summary judgment is granted to Defendant on the isstebief
damages and attorney’s fees under the SCPWA and on the third cause of adii@adbrof
contract accompanied by a fraudulertt ac

IT IS SO ORDERED.

s/Cameron McGowan Currie

CAMERON MCGOWAN CURRIE
Senior United States District Judge

Columbia, South Carolina
September 6, 2018
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