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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

William D. Sibert Civil Action No. 3:17¢€v-1544CMC
Plaintiff,
VS. OPINION AND ORDER
ON PLAINTIFF'S MOTION TO
Raycom Media, Inc., Adam Cannavo, ang REMAND AND DEFENDANTS’
Lyle Schulze MOTION TO DISMISS
Defendand.

Plaintiff William D. Sibert (“Plaintiff’) brings this action seeking recovery from his
employer, Raycom Media, Inc. (“Raycom”) and twearaployees, Adam Cannavo (“CannavQq”)
and Lyle Schulze (“Schulze”), for intentional infliction of emotional dist(gd$8D”). This matter

is before the courdn two motions: Plaintiff's motion to remand (ECF No. 7) and Defendants

—

motion to dismiss for failure to state a claim (ECF No. Bpth motions turn on whether Plainti

has a viable claim for intentional infliction of emotional distragainst the various Defendant

[72)

as explained further belgwand both will be addressed in this Order.

Defendants Raycom, Cannavo, and Schulze removed the action to this court based on
diversity jurisdiction. Plaintiff asserts this cdaekscomplete diersity, as he and Schulze are
both citizens of South Carolina. Whether removal is proper depends on whether Sasi|ze w
fraudulently joined in this action.

For the reasons below, the court finds Schulze was fraudulently joined and therefore is
dismissedor lack of subject matter jurisdiction. In addition, Plaintiff has failed to stati@im

against Cannavo and Raycom, and Defendants’ motion to dismiss is granted as to thosetslefenda
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COMPLAINT ALLEGATIONS 1

Plaintiff was employed by WISV as a Semr Editor when WISTV was bought by
Raycom.ECF No. 11,Compl. 111, 2. In 1998, well before this purchase, Plaintiff was diagnosed
with multiple sclerosis (*MS”).1d. at § 7. Although Plaintiff “had to adapt his lifestyle to less
strenuous activitie’ this disease did not interfere with his work performance, and Plaintiff’s
supervisors “worked with him with his illness and have minimally been requirecdsonably
accommodate him on occasiongd. at 1 7, 8. In November 2016, Plaintiff “was summoned by
his superiors to a meeting with Raycom representatives” to discuss therdifferin station
operation and his job position after the sdbk.at  11. Because this meeting was scheduled at a
meeting room over 100 yards from Plaintiff's worktgin walking to this location would cause
him physical difficulty and painld. Plaintiff requested the meeting be moved to a location nearer
to his workstation, but this request was deniédl.at  12. Plaintiff was therefore unable to attend
the meeting, suffered substantial stress and anxiety, and consequently mise&ck atayg of
work. 1d.

Plaintiff alleges he was thereafter harassed by Schulze, the manager and VienPoési
WIS-TV, and Cannavo, a human resources specialist for Raycom in Charlotte, as wedlras oth
employees of Raycomd. at  13. Plaintiff was notified verbally his job description was changing,

and he would be required to carry cameras and other equipment and would no longer be able to

L1n light of the standards discussed beltive, court accepts allegations of then@plaint agrue.
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rely on cameramen and other employees for this functtbnHowever, his duties and title wer
not changed until on or about March 15, 204Aen Plaintiff was notified by his supervisor |
would not be able to fulfill the new requirements of his job because of his disability,catd

therefore need to contact human resources to apply for an accommodttateat] 15. Although
Plaintiff did so, Cannavo responded Raycom would not be able to accommodate Riadht
therefoe Plaintiff suffered loss, including having to use leave to make up for a reduction i
Id. at  16.

1. Motion to Remand

As Defendants have removed based on diversity, jurisdiction in this court deper
whether Schulze, who has the same citizenaiplaintiff, is fraudulently joinedl.In response ta

Plaintiff’'s motion to remandpefendants argue the court should ignore the citizenst$gluilze

asPlaintiff cannotestablish a clairfor IIED against him because Plaintiff's claim falls exclusive

within the scope of the South Carolina Workers’ Compensation 3&e¢S.C. Code Ann. £-1-
540 (2009). Without Schulze as a defendant, this court would have diversity jurisdiction ®v

matter.

2 The citizenship of Cannavo and Raycismndisputedly diverse from Plaintiff. Defendants n(

Plaintiff was employed by WISV, a Delaware limited liability company with its principal pla

of business in Alabama. The parties appear to agree the citizenship of the compayyngnm

both Plaintiff and the individual defendants is diverse from Plaintiff.
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For the reasons set forth below, the court finds Defendants have met their burden of

demonstratingSchulze wadraudulently joined. Accordingly, the coudieniesthe motion to
remand(ECF No. 7) and Schulze is dismissed without prejudice.
a. Standard

Theparty removing an action bears the burden of demonstrating jurisdiction propes|y

rest

with the court at the time the petition for removal is fil&ke St. Paul Mercury Indem. Co. v. Red

Cab Co, 303 U.S. 283, 291 (1938 ulcahey v. Columbia Organic €ms. Cq.29 F.3d 148, 151
(4th Cir. 1994). Removal jurisdiction is strictly construddulcahey 29 F.3d at 151. If federal
jurisdiction is doubtful, remand is necessaly.

To be removable to federal court, a state action must be within the bjugisdiction of

the district court. See28 U.S.C. 8§ 1441. District courts have original jurisdiction “where |the

matter in controversy exceeds the sum or value of $75,000, exclusive of interess@n@nd is

between . . . citizens of different states.” 28 U.S.C. 8 1332(a)(1).

When a plaintiff has fraudulently joined a Rdiverse defendant, a district court may retai

—

jurisdiction and disregard the naliverse party.See Mayes v. Rapoppit98 F.3d 457, 461 (4l

n

Cir. 1999). To show fraudulent joler of a party, a removing party “must demonstrate either

‘outright fraud in the plaintiff's pleading of jurisdictional facts’ or that ‘énés no possibility that
the plaintiff would be able to establish a cause of action against-8tatendefendanh state

court.” Hartley v. CSX Transportation, Ind87 F.3d 422, 424 (4th Cir. 1999) (quotMgrshall

v. Manville Sales Corp6 F.3d 229, 232 (4th Cir. 1993)). “The party alleging fraudulent joinder
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bears a heavy burdenit must show that the plktiff cannot establish a claim even after resolving

all issues of law and fact in the plaintiff's favortiartley, 187 F.3d at 424.

The Fourth Circuit has described this standard as “even more favorable to the ghaint
the standard for ruling on motion to dismiss under Fed. R. Civ. P. 12(b)(6)d. (citations
omitted). All the plaintiff needs to show is that there is a “glimmer of hd@ayes 198 F.3d at
466, or a “slight possibility of a right to relief” in state coutartley, 187 F.3d at 426.

b. South Carolina law

In determining whether Plaintiff can establish a cause of adtonlED against a
defendant, this court looks to South Carolina I&ettius & Sanderson, P.C. v. Nat'l Union Fi
Ins. Co. of Pittsburgh, Pa.839 F.2d 1009, 1019 (4th Cir. 1988) (“When hearing a case pur

to diversity jurisdiction, a federal court must determine issues of state laletisves the highes

ff

e

suant

t

court of the state would determine them.The Workers’ Compensation Act provides “rights and

remedies” that “shall exclude all other rights and remedies of such employeeagaiast his

employer, at common law or otherwise, on account of such injury, loss of service, or de@th|

Code Ann. 82-1540 (2009). The South Carolina Supreme Coasthreld‘an employee's actiot
against a company for intentional infliction of emotional distresscausedy the actiofs] of

another employee alsic] within the scope of the Act since these actions arise from perg
injury.” Dickertv. Metro. Life Ins. C9.428 S.E.2d 700, 701 (S.C. 1998% modified on reh'g
(Apr. 7, 1993)citing Loges v. Mack Truckd17 S.E.2d 5383.C. 1992)).When the tortfeasor/eo

employee is the alter ego of the employer, the employer’s liability may fall otitgdexclusivity
5

—

sonal




of the Act. Id. However, he alter ego exception applies onlydmminantcorporate owners and
officers® McClain v. Pactiv Corp.602 S.E.2d 87, 89 (S.C. Ct. App. 2004).
South Carolina courts halienited the intentional toréxception to théct's exclusivityto

“injuries inflicted by an employer who acts with a deliberate or specific intanjuiee.” Peay v.

U.S. Silica Cq.437 S.E.2d 64, 656 (S.C. 1993). “The same standard also would apply to injuries

—

intentionally irflicted by a ceemployee.”ld.; see also Dickert428 S.E.2d at 702 (“[I]t is agains
public policy to extend this immunity to the co-employee who commits an intentionaligoaict

upon another employee. The Workers’ Compensation Act may not be usesthiagd for a co

employeés intentional injurious conduct.”). “This exception is applicable to the intentipnal

infliction of emotional distress,” and “would also apply to injuries intentignaflicted by a co
employee.”Edens v. Bellini597 S.E.2d63, 870 (S.C. Ct. App. 2004)Therefore, while an
employer may not be sued in civil court for IIED based aomalter egeemployees actiongddue

to the exclusivy of the Workers’ Compensationcf anemployer oremployee whacts with

deliberate or sgeific intent to injureanother employee, even in the course and scope of his

employment, may not shelter himself within the exclusivity provision.

The intentional injury exception to 842540 has been construed quite narronwlgens,

597 S.E.2d at 8701. Liability cannot “be stretched to include accidental injuries caused by the

3 The alter ego doctrine only applies tosamployer’diability outside the Act for its own deliberate
infliction of injury or that of an alter @y Dickert, 428 S.E.2d at 701. The alter ego doctring is

not at issue in this cas®&either individual defendant is alleged to be a corporate owner or officer.
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gross, wanton, willful, deliberate, intentional, reckless, culpable, or masiciegligence, breac
of statute, or other misconduct . . .short of a cons@addeliberate intent directenlthe purpose
of inflicting an injury.” Id. at 871. Even actions such as “knowingly ordering employee

perform an extremely dangerous job,” or “refusing to respond to an employee’s meeitsahnd

restrictions” fail to rise to the leV “of the kind of actuleintentionto injure that robs the injury of

accidental character.Id.

[W]hat is being tested here is not the degree of gravity or depravity of the
employer’s conduct, but rather the narrow issue of intentional versus therdatid
quality of the precise event producing injury. The intentional removal ok#ysaf
device or toleration of a dangerous condition may or may not set the stage for an
accidental injury later. But in any normal use of the word, it cannot be saidhif s

an injury does happen, that this was deliberate infliction of harm comparable to an
intentional left jab to the chin.

Id. (citing Larson’s Workers’ Compensation Law, § 103.03 (2002)).

c. Analysis

In his motion to remand, Plaintiff argues 1) he rbegg a tort claim against an individua

co-employee for IIED 2) the Workers’ Compensation Act does not bar his action; 3) hiy iisju

proprietary, not persorfaland 4) his claim falls within the deliberate intent to injexeeptionto

4 Plaintiff is incorrect that a claim for IIED cannot be pursued via the Workensipensatio Act
because it is a proprietary and not a personal injligkert, 428 S.E.2d av01(citing Loges v.
Mack Trucks 417 S.E.2d 538 (S.C. 1992) (The South Carolina Supreme Court hasahe

employee's action against a company for intentiamfittion of emotional distress and assault

and batterycaused by the action of another employee are within the scope pitikers’
Compensationpct since these actions arise from personal injury.”)
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the exclusivityprovision of the Workers’ Compensation Act. ECF No. 7. Defendant argues

Plaintiff has no possibility of recovery against Schulze because his ®almarred by the
exclusivity provision of the Workers’ Compensation Act, Schulze is not an alter fethe ¢
employer, Plaintiff failed to allege Schulze acted with specific intent to injnceP&intiff has a
remedy for his alleged damages. ECF No. 16.

Plaintiff alleges the meeting scheduled at a remote loCatarsed him extreme stress a
anxiety, cuminating in him missing a day of work. Further, Plaintiff alleges ongoinghiar@nt
by Schulze and changeshs work duties, eventually leading to hlmecomingunable to work
full time and having to use leave to supplement his income.

Despitethe deferential fraudulent joinder standaRdaintiff simply does not have
“glimmer of hope” of recovery against Schulz&laintiff has failed tallege Schulze acted with
deliberate or specifimtert to injure him® The factual allegations, inctling those raised ithe

motion to remandand reply do not give rise to reasonable inference that Schulze acted

5 Although Plaintiff does not name Schulze by name as his supervisor in the Complailotjdris
to remand notes Schulze is his supervisor and was the one who “purposefully” schedd
meeting far away from Plaintiff's work station. ECF Nel &t 4.

® Plaintiff argues in his motion “[a]lthough Plaintiff’s complaint does not spetlifisay the words
‘deliberately intended to injure,” the actions alleged, if proven, show that Defe&dhulze
deliberately intended to injure Plaintiff.” ECF No. 172e8.
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deliberate intent to injure.Moreover, Plaintiff has failed to allegéacts sufficient to show a

possibility of recovery othe other elments othis IIED claim.
In addition b the requirement to alledacts inferringSchulze acted with a deliberate ¢
specific intent to injure him+ in order to avoid the Workers’ Compensation Act exclusiy
provision —Plaintiff must also allege sufficient factsrtake out the other elementsaotlaim for
IIED against Schulze that isqusible on its faceln order to recover for IIED under South Caroli
law, a plaintiff must establish:
(1) the defendant intentionally or recklessly inflicted severe emotionaésisstor was
certain, or substantially certain, that such distress would result from his ¢ghduc
(2) the conduct was so ‘extreme and outrageous’ so as to exceed ‘all possible boun
decency’ and must be regarded as ‘atrocious, and utterly intolerable inzedivili
community;’
(3) the actionf the defendant caused plaintiff’'s emotional distress; and
(4) the emotional distress suffered by the plaintiff was ‘severe’ such thae@asomable
man could be expected to endure it.’
Hansson v. Scalise Builders of S.650 S.E.2d 68, 70 (S.C. 2007) (citirgrd v. Hutson 276
S.E.2d 776 (S.C. 1981)).
Here Plaintiff's allegationsagainst Schulze of scheduling a meeting far from Plaint

work station and changing his job duties, coupled with a vague reference to workplasekata

are simply not “so extreme and outrageous as to excegmbsgible bounds of decency” (¢

" While IIED can also apply to severe emotional distress inflicted recklessih a claim would
fall under the exclusivity provision of the Workers’ Compensation Act.
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“atrocious, and utterly intolerable in a civilized societydansson 650 S.E.2d at 7Gsee Save

Charleston Foundation v. Murray333 S.E.2d 60 (S.C. Ct. App. 1985) (“There is some conduct

involving personal interaction amdusing emotional distress that, as a matter of law is beyond the

embrace . . .of [outrag®]); Shipman v. Glenm43 S.E.2d 921 (S.C. Ct. App. 1994) ( granti
summary judgment for defendant when the plaintiff's supervisor verbally abuasethreateneq
her, and ridiculed her speech impediment).

In addition, the stress and anxiety complained of by Plaintiff veasa severe that “ng
reasonablenan could be expected to endure itHansson 650 S.E.2d at 7Gsee Shipmgn43
S.E.2d at 922 (Plaintiff's emotional distress of becoming upset, stressed and watrgealg her
to be physically ill to the point of leaving work early, causing her to live in consanof her
supervisor, which adversely affected her personal life and ability to dumnictiher job, fell “far
short of that needed for an action of this kind”). Under South Carolina law, Plaintiff ddes/eg

a glimmer of hopée can recover on hiEED claim.

8 The South Carolina tort of intentional infliction of emotional distresdsis known as “outrage.
Gattisonv. South Carolina State Collegés6 S.E.2d 414, 416 (S.C. Ct. App. 1995).
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For the above reasons, Schulze is fraudulently joined and his citizendlsgegarded for|
diversity purposes. Therefore, remand is improper and Plaintiff's motion to remdedi¢sl.
Defendat Schulze is hereby dismissed from this action without prejddice.

2. Motion to Dismiss

All Defendantsfiled a motion to dismiss Plaintiff’'s complaint for failure to state a clg
pursuant to Fed. R. Civ. P. 12(b)(6) and 12@¢cause the court finds Schulzas fraudulently
joined, it addresses thekgal arguments onlasto the other Defendants; however, because
allegations against Schulze apply to the liability of Raycom, the factual tedlegagainst all
Defendantsare considered.Defendants argue Plaintiff cannot maintain this civil IIED act
againstl) eitherindividual Defendant due to the exclusivity of the Workers’ Compensatian

2) against any Defendant because there m@sleliberate intent to injure; arg) against any

® This court’s inquiry into fraudulent joinder is to make a determination as to juidsdanly, and
thus the court is unable to make a decisas to dismissal on the merits. Therefore, the dism

must be without prejudiceSee Wivell v. Wells Fargo Bank, N.A73 F.3d 887, 896 (8th Cir.

2014) (dismissing nediverse defendant without prejudice due to the temporary jurisdiq
allowed bythe doctrine of fraudulent joindeftogan v. Raymond Corps536 F. App’x 207, 211
(3d. Cir. 2013) (“The fraudulent joinder inquiry is a jurisdictional one and not a m
determination. Thus, instead of dismissing [the plaintiff's] claims againstnoimediverse
defendant] with prejudice under Rule 12(b)(6), the District Court should havessksirthem for
lack of subject matter jurisdiction under Rule 12(b)(1)&lpert v. Smith’'s Food & Drug Ctrs.
Inc., 356 F.3d 1242, 1249 (10th Cir. 2004) (“Onjttee district court] determined that [the Ro
diverse defendants] were fraudulently joined, the district court had no juasdiotiresolve the
merits of the claims against them. In cases where the district court has detdhatniethcks
jurisdiction, dismissal of a claim must be without prejudice.”).
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Defendant because Plaintiff failed to allege facts sufficient to establisheimermks of [IED
against.ECF No. 5. Plaintiff argues he has established the elements of IIED adidefendants
and his claim is ndbarred by the exclugty provision of theWorkers’ Compensation Act. EC
No. 10. Similarto his motion to remand, Plaintiff contends he has suffered a proprietary ir
of personal injury?, the intentional torexceptiornto theWorkers’ CompensatioAct applies and

hehas no remedy under the Workers’ CompensatiofAdd.

a. Legal Standard

A motion under Federal Rule of Civil Procedure 12(c) is assessed under the saiaelst
as a Rule 12(b)(6) motionSee Walker v. Kell\589 F.3d 127, 139 (4th Cir. 2009). A motid
under Federal Rule of Civil Procedure 12(b)(6) should be granted only if, afegtiagcall welt
pleaded allegations in the complaint as true, it appears certain that thefptamibt prove any
set of factsn support of hiclaim that entitles him to reliefSee Edwards v. City of Goldsbor
178 F.3d 231, 244 (4th Cir. 1999). Although the court must take the facts in the light
favorable to the plaintiff, it “need not accept the legal conclusions [the plawoufd draw from

the facts.” Giarratano v. Johnsagn521 F.3d 298, 302 (4th Cir. 2008) (quotiBgstern Shore

10 See footnote Zupra

11Provided he could make out the elements of a claim for,|IF&intiff would have a claim unde]
the Workers’ CompensatioAct against his employer for actisrundertaken by a eemployee.
See Dickert428 S.E.2d at 701.
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Mkts., Inc. v. J.D. Assocs. Ltd. P’shiil3 F.3d 175, 180 (4th Cir. 2000)). The court may also

disregard any “unwarranted inferences, unreasonable cmmdusr arguments.1d.
The Rule 12(b)(6) standard has often been expressed as precluding dismissai s

certain that the plaintiff is not entitled to relief under any legal theory that phawsibld be

suggested by the facts allege8ee Mydn Labs., Inc. v. Markayi7 F.3d 1130, 1134 (4th Cir.

1993). Nonetheless, the plaintiff must allege “enough facts to staiendelelief that is plausible
on its face.” Bell Atl. Corp. v. Twomb|y550 U.S. 544 (2007) (quoted @Giarratang 521 F.3cat

302).

Despite the liberal pleading standard of Rule 8, a plaintiff in any civil actiat mclude more
than mere conclusory statements in support of a cl&e.Ashcroft v. Igbal556 U.S. 662, 678

(2009) (court need only accept as true the complaint's factual allegations, niegats

conclusions)see also McClearievans v. Maryland Dept. of Trang.80 F.3d 582, 587 (4th Cir.

2015) (noting fgbal and Twomblyarticulated a new requirement that a complaint must alle
plausible claim for relief, thus rejecting a standard that would allow a complaiotives a
motion to dismiss whenever the pleadings left open the possibility that a plaintft laigr
edablish some set of [undisclosed] facts to support recovery.” (emphasisexati@itin original,
internal quotation marks omitted))alters v. McMaher684 F.3d 435, 439 (4th Cir. 2012) (citin

Robertson v. Sea Pines Real Estate Companiesfire.F.3d 278 (4th Cir. 2012) for propositic

13
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Plaintiff need not forecast evidence sufficient to prove the elementslaina but must allege
sufficient facts to establish those elements).
b. Discussion

As discussed above, Plaintiff has failed to allege facts sufficient to dtratnDefendan
Schulze acted with a deliberatespecific intent to injure, as needed to bring a tort action out
the Workers’ Compensation Act’s exclusivity provisiofrhe same is true for Defendant Canng
—there are no allegatismof facts suggestingeliberate intent to injure as to Cannavderefore,
Plaintiff is unable to bring his claim for IIED against Cannavo outside the®witl provision of
the Workers’ Compensation Act.

Nor hasPlaintiff alleged facts sufficient to survive a motion to dismiss under FedvR.
P. 12(b)(6)as to Cannavo Other than a vague allegation of harassment “by Defendants S¢
and Cannavo, and other employees,” Plaintiff’'s only allegation against Cannhabhe tdenied
Plaintiff's request for accommodation and told him he would have to use FMLA. ECFINat.
16. Smilar to the allegations against Schulze, these are simplyufidtientto state a claim for
IIED even assumingrguendoPlaintiff could get past the exclusivity provision of the Worke|
Compensation Act. Plaintiff does not allege conduct extreme and outrageogs eor emotiona
distress severe enough, to state a claim for IIED ag@aishavo.

This standard applies to an emploge well as ce&employees.See Peayl37 S.E.2d at 65

66;Edens597 S.E.2d at 87(Rlaintiff’s allegations against Raycom include those against Sch

and Cannavo, harassment “by other employees” (ECF Noatly 8), a change in his job
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description (Id. at { 245) and a denial of his request for reasonable accommoddtoas{ 16
(“Raycom would not be able to accommodate himT)).Plaintiff's response in opposition to th
motion to dismiss, Plaintiff alleges he “found himself put in varioustipas that Defendants

knew or should have known would enflame his condition and put him in grievous pain.” EC

10 at 6. Plaintiff's allegations against Raycom suffer the same deficietiegy do not rise to the

level required inEdensto allege inéntional, versusccidental, injury In fact, other than the
allegations against Schulze as Raycom’s employee (which, as noted aboveyfficeits,
Plaintiff fails to allegeany facts from which one might infertent to injure on behalf of Raycon
Although he argues allegatiotisat “Defendants were aware of his condition and the pain
suffered, but nonetheless chose to force him to walk extended distances and cariyehea
(ECF No. 10 at 11are sufficient to allege deliberate intent to iejuthis is contrary to thieigh
standard required by South Carolina law. Therefore, his claim against Raycaulisied by
the exclusivity provision of the Workers’ Compensation Act.

In addition, as discussed above, none of Plaintdfsgations of emotional distress rise
the level to be considered “so extreme and outrageous so as to exceed all possite of
decency.” Finally, Plaintiff's allegations fail on the last prong of the IIED claim, the severity
the distress experienced. Likeetblaim agains€Cannaveo Plaintiff fails to statea claim for IIED

against Raycom.
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CONCLUSION
Plaintiff has notshowna “glimmer of hope” of recovering against Schulze, who is t
fraudulently joined. Plaintiff's motion for remafdCF No. 7)s deniedand Schulze is dismisse
without prejudice. For the same reasons, Plaif#il$ to state a claim fdtED againstCannavo
and Raycomand Defendants’ motion to dismi§SCF No. 5) is granted.Although Plaintiff
requests leave to amend his complaif@fFENo. 10, fnl)he has failed to suggesie existence of
facts that would cure the deficiencieshis IIED claim. Nor has he submitted a motion for lea
to amend or a proposed Amended Complaint. Accordingly, Pl&n&ifuest to amend is denig
andthis matter is dismissed withit prejudice as to Cannavo and Raycom.
IT IS SO ORDERED.
s/ Cameron McGowan Currie

CAMERON MCGOWAN CURRIE
Senior United States District Judge

Columbia, South Carolina
August 29, 2017
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