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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION
D. Randolph Whitt, )
Plaintiff, C/A No. 3:17ev-1753MBS
V.

OPINION & ORDER

N e e

Seterus, Inc. and Federal National
Mortgage Association, )

)

Defendants. )

)

Plaintiff D. Randolph Whitt filed a lawsuit against his loan servicer, Defendstet |,
Inc., and mortgage loan company, Defendant Federal National Mortgageigiss{&annie
Mae”) (hereinafter collectively referred to as “Defendants”), alleging thaglthe pendency of
a loan modification Defendants pursued a foreclosure aamgmnst Plaintiff's property
(hereinafter the “Foreclosure Action’BECF No. 1. In an order entered on February 28, 28
“February order”) the court denied Defendant’s motion to dismiss for failure to state a claim;
renderednoot Defendant’s motion to strike; denied Plaintiff’s motion to remand; and:dtthe
actionbased or¥ounger! abstention principles. ECF No. 17. This matter is now before the court
on Plaintiffsmotion for reconsideration pursudatFed. R. Civ. P. 59)diled on March 12, 2018,
ECF No. 19, to which Defendants filed an opposition on March 26, 2018, ECR®®)aintiff
filed a reply on April 2, 2018, ECF No. 21.

l. STATEMENT OF THE CASE
A detailed recitation of this matter’s relevant factual and procedurébmmd can be

found in theFebruary order. ECF No. 1Bummarily, this case involves Plaintiffidaim that

1Younger v. Harris401 U.S. 37 (1971).
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Defendant Seterus, Inc., acting as a loan servicer and agent for Defendant Fanniéekéae, o
Plaintiff aloan modificationon February 18, 2016vhich was denied on May 9, 201ECF No.
1-1, Coml 9] 8 10.Plaintiff alleges thabetween February 18, 20Jhd May 9, 201@efendants
pursued d&oreclosure Actiomgainst Plaintiffwhile hisloan modificationwvas pendingld. § 10.

In response to the Foreclosure Actiéaintiff filed two separate actions against Defendants in
the Court of Common Pleas, Lexington County, South Carohr2016 (Case No. 2016P-32-
01960) (hereinafter “Whitt 1), and in 2017 (Case No. 2@*32-01939) (hereinafter “Whitt I1”).
Defendants removed both Whitt | and Whitt 1l to this coBgeCase No. 3:18v-2422-MBS,
Case No. 3:1-ev-1753MBS. In Whitt |, this courtdismissed the actiobased on abstention
principlesbecausdoreclosure actions call into question important state issuasre the state
court serves as the best venue for adjudicaBesWhitt |, ECF No. 33.

In the instant cas@/hitt 11, the court observed thidte Foreclosure Action was still pending
in the Court of Common Pleas, Lexington County, South Caréliftze court determinethat
proceedings in this case would result in simultaneousatitig of the same issues and might
interfere with the stateoreclosure ActiorSed-ebruary Order, ECF No. 17 atfr these reasons,
the court exercised its discretion and stayed proceedings in this action pesdiofae of the
state courforeclosue Action. The court also noted that it improvidentlyndissed Whitt 1,in
light of Quackenbush v. Allstate Insurance Compdtyr U.S. 706 (1996), which clarified that

federalcourts can stay an action for damages based on abstention principles, budisamss or

2 The Foreclosure Actids trial was postponed pending resolution of a motion for jury trial filed
by Plaintiff. The motion for jury trial was denied by the Special Referee on Novetgb2017,

on the basis that an action to foreclose a mortgage is an action in equity andribexommon
law right to a jury trial. On December 21, 2017, Plaintiff filed a Notice of AppediarnSouth
Carolina Court of Appeals concerning the denial forg fual. As of May2018 the Foreclosure
Action remains on “appeal status” on the Lexington County’s electronic judicial index.
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remand the action. ECF No. 17 at 9. Accordingly, the abemtedDefendant’s motion to dismiss
with leave to refile at a later date asehiedPlaintiff’'s motion to remands the court hagubject
matter jurisdictioron the basis afliversity jurisdiction Id. The courtalso directed the parties to
submit a status report within six months or at the time the Foreclosure Action is desolve
whichever is earliedd. at 10.
Il. LEGAL STANDARD

Fed. R. Civ. P. 59(e) provides that “a motion to alter or amend a judgment mustbe fil
no later than 28 days after the endfythe judgment.” The Fourth Circuit Court of Appeals has
interpreted Rule 59(e) of the Federal Rules of Civil Procedure to allow thet@@lter or amend
an earlier judgmenin three circumstances: “(1) to accommodate an intervening change in
controlling law; (2) to account for new evidence not available at trial; or (3) tactarotear error
of law or prevent manifest injusticeBecker v. Westinghouse Savannah River 835 F.3d 284,
290 (4th Cir. 2002) (quotinBac. Ins. Co. v. Am. Nat'l Fire Ins. Cd.48 F.3d 396, 403 (4th Cir.
1998)).“Thus, the rule permits a district court to correct its own errors, sparingtiesggnd the
appellate courts the burden of unneeegappellate proceedingsPac. Ins. Cq.148 F.3d at 403
(quotingRussell v. Delco Remy Div. of Gen. Motors Cdfa.F.3d 746, 749 (7th Cir. 1995Rule
59(e) motions may not be used, however, to raise arguments which could have been raised prior
to the issuance of judgment, nor may they be used to argue a case under a novel theory that the
party had the ability to address in the first instanBag. Ins. Cq.143 F.3d at 403In general,
reconsideration of a judgment after its entry is an extraardireanedy which should be used

sparingly.”ld.



1. DISCUSSION

Plaintiff asserts that the court should reconsider the February orderdot@uniear error
of law or prevent manifest injusticECF No. 19 Plaintiff seeks reconsideration on two grounds.
Id. First, Plaintiff asserts that the court overlooked rige judicataimplications of this court’s
prior dismissal in Whitt Ild. Plaintiff asserts that the issue of federal jurisdiction was conclusively
and finally determined in Whitt I, and that this court lacks subject matterigiissdto consider
this jurisdictionalissuein Whitt 11. 1d. at 2.As evidence Plaintif€ites to the parties responses at a
motion hearingn Whitt | held on February 23, 2017d. at 2.Plaintiff assertghat during the
hearing,'Defendants remained silent on the issue of divefgitysdiction], although Defendant’s
counsel could have raised that issud.”at 3 n.1.Therefore Plaintiff argues that Defendants
having failed to raise thesue in Whitt |, Defendants anew barred from raising the issue again,
in Whitt Il, as has been attemptett!

Second, Riintiff argues that dismissal ¥hitt | was not improvidently granted. ECF No.
19 at 3. Plaintiff argues that the final judgment in Whitt | is “being abrogateedban second
thoughts outside the context of a timely appehl.”As such, Plaintiff argues that “the prior
judgment [Whitt 1] is binding on the parties, and subsequent characterization of thaénidggn
having been improvidently entered does not lessen its binding effixct.”

A. Defendant’s Opposition to Plaintiff’'s Motion for Reconsideration

In opposition to Plaintiff's mtion, Defendants assert that Plaintiffteotion is meritless
ECF No 20 at 2. Defendants argue that “Plaintiff's motion to remand presémtddllaicious
argument ofes judicataas barring subject matter jurisdiction, and the court correctly rejected the
argument when it summarily denied Plaintiff's motion to amch” Id. Defendants assert that$

judicatahas no application to the court’s subject matter jurisdiction over this ¢dsB&fendants



further noted that “nothing abotgs judicataapplies to the action of removakes judicatais a
specific type bclaim preclusion that applies against Plaintiffs that file duplicitous litigatike
that filed here by Plaintiff.1d.

Moreover,Defendants argue that everPifaintiff meant to relyonthe theory of collateral
estoppel, “collateral estoppel doest rassist Plaintiff here, because the court did not find
Defendants’ removal of the prior action impropéd.” at 23. Defendant@argue that they Y]ere
not the “loser” of a prior motion on jurisdiction, so collateral estoppel does notdrarftom
asseting that the court has subject matter jurisdiction over this case based ondivitsdt 3.
Defendants furtheclarified that the motion hearing in Whitt I, wa®t before the courbn
Plaintiffs motion to remand, but on Defendants’ motion to dismi Therefore, “Plaintiff’s
contention that the oral argument was about subject matter jurisdictionnaaiaid & incorrect as
a matter of fact and demonstrably false, as the court’s order granting Defendaiats tovdismiss
had no reference to seajt matter jurisdiction.Id. at 3. As suctDefendants request ththie court
deny Plaintiff’'s motion for reconsideratiobhecause neithees judicatanor collateral estoppel
appliesld. at 4.

B. Plaintiff's reply

In Plaintiff's reply, Plaintiff arguesthat “Defendants concede that a motion for
reconsideration is an appropriate vehicle to correct a clear error of law or émtpeemanifest
injustice.” EG- No. 21 at 2. Plaintifargueghat “neither the parties, nor the claims, nor the legal
theories, Ave changed since this court’s ruling [in Whitt Ild’. at 2. Plaintiff contend¢hat “it
would be a clear error of law and manifest injustice for this court td nbwcexactly opposite

conclusion by allowing what is fundamentally an untimely appeaMitt 1].” Id.



C. Court’'s Analysis

Before discussing Plaintiffs motion for reconsideration, the court finds it s&ge$o
clarify the basis in Whitt | and Whitt 1l for subject matter jurisdiction. In Whitt |, the ccoanit h
federal question jurisdictiohased on Plaintiff's claim for violations of the Consumer Financial
Protection Bureau regulations (hereinafter “CFPB”) and supplemental jurisdostey the state
law claims.SeeWhitt I, ECF No. 21 at 4. In the instant case Whitt Il, the court conclticedt
had subject matter jurisdiction on the basis of diversity jurisdiét®eewWhitt 1I, ECF No. 17.

The issue before the coudn Plaintiff's motion for reconsideratiors the effectof
dismissing Whitt | and whether the doctrinere$ judicatabarredsubject matter jurisdiction in
Whitt Il. Under the doctrine aks judicata a claim is barred when three elements are met: (1) the
prior judgment was final and on the merits, and rendered by a court of competent juris(igtion;
the parties are identical, or in privity, in the two actions; and (3) the claims indbedsmatter
are based upon the same cause of action involved in the earlier procBétstan Co. v. United
States 199 F.3d 694, 704 (4th Cir. 1999) (citigre Varat Enters.81 F.3d 1310, 1315 (4th Cir.
1996)). However, the doctrine mds judicatadoes not apply if abstentigorinciplesprovided the
rationale for the dismissal of the first acti@ee Record Club of America v. Credit Ser&37 F.
Supp. 1280, 1281 (S.D.N.Y. 1988) (“If abstention was the basis of the first dismissal, that
determination would not haves judicataeffect.”); Dema v. Illinois 546 F.2d 224, 226 (7th Cir.
1976) (rejecting assertion that district court’s disaligssed on abstention peciple was made on
the merits). Acordingly, the court finds thasjnce Whitt | was dismissed &foungerabstention

principles, there is nees judicataeffect on Whitt I| because the prior action was not a final

3 Plaintiff's complaint did not include a cause of action for CFPB regulationaastif? had
expressly consented to dismissal of CFPB regulations in Whitt I. Whitt I, ECF No523 at
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judgement on t merits.SeeNivens v. Gilchrist444 F.3d 237, 250 n.9 (2006) (noting that “[a]
Younger dismissal is plainly not a meriiased judgment”). Therefore, Plaintiff's assertion that
the court overlooked thes judicataimplications of Whitt | is without me.

With respect to Plaintiff's second argument, the court finds that in ligQuatkenbush v.
Allstate Insurance Compan$17 U.S. 706 (1996), and the overwhelming authority that federal
courts must stay an action for damages based on abstentionlpgnttip court did not abuse its
discretion in subsequently staying the present action penesadutionof the stateForeclosure
Action. SeeGilbertson v. Battlesqr881 F.3d 965 (9th Cir. 2004) (holding that a stay rather than
dismissal is appropriatengnYoungerprinciples are applied to an actio8)fO Corp. v. Lancaster
Homes, Inc.11 F. App’x 182 (4th Cir. 2001) (holdirtgat the district court should have stayed
the casdased on abstention principles pending the resolution of the state coegdngcather
than dismissing West Virginia Citizens Defense League, Inc., v. City of Martinsbi8§ F.
App’x 838 (4th Cir. 2012) (affirming the district court’s decision to stay thee dzased on
abstention principlesMLC Automotive, LLC v. Town of Southern Pjri&32 F.3d 269 (4th Cir.
2008) (affirming the district court'sua sponteabstention order and staying the case pending
conclusion of the zoning issues in state co@tdwdis v. Silverman666 F. App’x 267 (4th Cir.
2016) (holding thatyourger abstention was warranted with regard to physician’s claims for
declaratory and injunctive relief artkde physician was entitled to stay, rather than dismissal, of
his claims for damages)Accordingly, the court finds that because Plaintiff seeks only
compensatorgamages against Defendants, the proper course of conduct in ghackenbush
is to stay the case pending the outcome of the state Forechsima. Therefore, Plaintiff's

argument that dismissal of Whitt | was not improvidently grargedithout merit.



Moreover, the court finds th&laintiff has failed to make sufficient showing that there
has been a change in the controlling law, the introduction of new evidence justifying
reconsideration, or that the court committed a clear erdanoh its February ordeAccordingly,
the court must deny Plaintiff's motion for reconsideration.
IV.  CONCLUSION
The court hereby DENIES Plaintiff's motion for reconsideration. ECF No. 19. Thegartie
shall submit a status report within six months or atttme the underlying action is resolved,

whichever is earlier.

/sl Margaret B. Seymour
Margaret B. Seymour
Senior United States District Judge

Dated:May 14, 2018
Charleston, South Carolina



