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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

Shaneeka Monet Stroman C/A. No. 317-cv-02760-QMIC-SVH
Plaintiff,
V.
Tiwana Barefoot; Randy Young; Opinion and Order
Meghan Blackwell, Paralegal; Dolgenco
LLC,
Defendard.

Through this actionShareeka Monet Stroman (“Plaintiff'seeks recovery fromiiwana
Barefoot, Randy Young, Meghan Blackwell, and Dolgencorp, [(tdllectively “Defendans’)
for eventsrelating to Plaintiffsemployment. ECF No. 1. The matter is before the court jon
Defendants’ motion to dismiss in favor of arbitration, which motion is treated asti@nnfior
summary judgmentECF No. 24. For reasons set forth below, the motion Enged.

BACKGROUND

Complaint. Plaintiff asserta single cause of action under Title VII of the Civil Rights

Act of 1964, 42 U.S.C. §§ 2000e to 20a0& (“Title VII"). ECF Na 1at 3 € Il). She alleges

Defendants failed to hire and/or promote her and subjected her to unequal terms and conditions of

U

employment based on her race, color and genldemt 4 8 1ll). More specifically, she allege

Defendant “Barefoot acknowledged that the company hired” Plaintiff but thled ta put her

! The undersigned, like the Magistrate Judge, treats Defendants’ motiorotisrafor summary
judgment on the issue of arbitration and refers to it as such in the remainderaitdn. ECF
No. 43 at 4see also ECF No. 33 (order advising parties that, because motion relied on materials
outside of the pleadings, it would be treated as a motion for summary judgment).
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“on the clock.” Two weeks later, Plaintiff observedadite male working at the location whe
she had applied twork and, on questioning him, learned he was new and had been placed *
clock” by Barefoot.ld. at 5 (8lII).

Report and Recommendation. In accordance with 28 U.S.C. § 636(b) anaa&loCivil
Rule 73.02 (B)(2)D.S.C., this matter was referred to United States Magistrate 3Bldge V.
Hodgesfor pretrial proceedings and a Report and Recommendation (“Report”Jaary 23,
2018 the Magistrate Judge issued a Reportmenending Defendastmotion todismiss in favor
of arbitrationbe treated as a motion for summary judgmenttengranted ECF No. 43.

The Report notes Defendants’ reliance on uncontroverted testiofdebbie Roach (3

human resources officer for Defendant Dolencorp, LLC) that Plaintiff ¢gdd¢he Dollar General

Employee Arbitration Agreement (“Agreement”) through the compariigspress Hiring”
system. Id. at 2. The Report finds this evidenceisges Defendantsinitial burden of showing
the parties entered into an enforceable arbitration agreestgititag the burden to Plaintiff tg
show that, dgpitethe written contract, she ditbt actually agree to it because (1) her signat
was forged(2) the terms of the contract were misrepresented, or (3) some other reasomge

lack of true agreement. ECF No. 43 at 5.

The Report found no evidence to support any of these factors, explaining as follows:

Defendants’ records reflect that on Dexteer 20, 2016, Plaintiff logged into the
Express Hiring system using her unique login identification number and password,
to which no one else had access. . . [and, while logged in] selected the option stating
that she agreed to the terms of the Agreemant that she understood and
acknowledged that by checking the box, both Dollar General and she would be
bound by the terms of the Agreement. . . . Defendants’ records reflect thatfPlaint
thereafter affixed her initials to the document, certifying thatbove information

was true and correct and agreeing to the conditions of hiring.
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ECF No. 43at 6. After concluding this evidence satisfies Defendants’ threshold showing o

auhenticity, the Report addressBthintiff’'s arguments as follows:

Despitesubnitting two responses in opptien to Defendants’ motion to
dismiss, Plaintiff has failed to batantively contest the authenticity of her signature
or the validity of the arbitration provision contained in the Agreement. Absent a
showing that Plaintiff's signature was forged, the terms of the contract were
misrepresented, or some other reason evincing lack of true agreementf Réaint
not sustained her burden of demonstrating a genuine dispute of fact concerning
enforceability of the agreement.

Id. at 8;see also id. at 8, 9(finding other requirement®r enforcement of arbitration agreeme
satisfied).
The Magistrate Judge advised the parties of the procedures and requireméhitg fq

objections to the Report and the serious consequences if they failed to dlasiff filed

nt

=

objections orFebruary 8, 2018. ECF No. 4®Defendars filed a response on February 22, 2011.8.

ECF No. 50. he matter is nowipe for resolution.
STANDARD

The Magistrate Judge makes only a recommendation to this court. The recomone
has no presumptive weight, and the responsibility for makifigal determination remains wit
the court. Mathews v. Weber, 423 U.S. 261 (1976). The court is charged with making a de
determination of any portioof the Report to whicl specific objection is madeThe court may,
accept reject, or modify, in whole or in part, the recommendation of the Magistrate Jud
recommit the matter to the Magistrate Judge with instructions. 28 U.S.C. § 636(In)({he

absence of apecificobjection, he court reviews only for clear errofee Diamond v. Colonial

2 Plaintiff requested and was granted an extension of time to fileljections. ECF Nos. 46
47.
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Life & Accident Ins. Co., 416 F.3d 310, 315 (4th Cir. 2005) (“in the absence of a timely filed

=

objection, a district court need not conduct a de meview, but instead must ‘only satisfy itse
that there is no clear error on the face of the record in order to accept the recationet)d
(quoting Fed. R. Civ. P. 72 advisory committee’s note)).

OBJECTIONS AND RESPONSE

Objections. Plaintiff objects tothe recommendatioto grant Defendants’ motion for
summary judgment as to arbitratiokler objections may be summarized as follows:

1. Defendant Barefoot, rather than Plaintiff, is the person who logged onto the computer
to complete the employment application process. ECF No. 49 at 2 § 5. During this process,
Barefootsat in frant of the computer and told Plaintiff to “just sign here, just sign thdepriving
Plaintiff of the opportunity‘to read what she was signind Id. § 3. Plaintiff, nonetheless
concedes she typed in her initials and employee identification nuandefollowed Barefoot’s
instructions ECF No. 491 at 2 (“The agreement was never read by me[,] | was just typing injtials
and my employee ID # in[.] | never sat down to read the agreement becaBsgefoot sat in
front of the [the] computers andaw just saying initial here and initial thel® .

2. Plaintiff attempted, unsuccessfully, “to get arbitration by goinghgp chain of
command,” during which process she was “accused of wanting a BMW by the regiorsaema
who reneged on [the] arbattion agreemeh({ECF No. 49 at 7] 4;seealsoid. at 31 7 (stating she
was “abandoned by the . . . Arbitration Agreement” and Defendants’ records wilk$ledtwent
through every step for the company to arbitrgtad. 1 8 (stating she waives righd arbitration
and referring to prior attempts to resolve matter through “arbitration and yhmaediation”));

3. The Agreement is unconscionable because arbitration may be prohibitivehgiegpe

(ECF No. 491 at 1 (noting Plaintiff's limited means, andiggiesting arbitration fees may exceged
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$20,000) ECF No. 492 (attached aitle by attorney who estimatdslf of the total cost of
arbitration in employment matters be $20,000)).

4. Dismissing this action in favor of arbitration would violate due process and the
Fourteenth Amendment (ECF No.-4%t 1-2 (stating she wishes “to have this agreement declared
invalid and unenforceable [due to] unconscionabilitytl) at 3 (stating agreement violates Due
Process Clause and the Fourteenth Amendment).

Defendants’ Response. Defendants argue Plaintiff’'s objections should be overruled
because they are either arguments previously raised and properly rajetttecdReport or new
arguments that were not timely raised. ECF No. 50 at 1. Plantitiim of failedattempts to
obtain arbitration fall into the first categofg previously raised and rejected argumeéetause,
prior to entry of the Report, Plaintiffiescribed her attempts to obtain resolution through|the
company’sinternal “ADR” process ECF No. 50 at 2 (citing ECF No. 42 and noting this attempt
predated Plaintiff's complaint to the South Carolina Human Affairs Commi§$S&@HAC”) and
Equal Employment Opportunity CommissigtEEOC”)).® Defendans arguethat, even if
properly raisedtheargumenDefendants waived arbitration through their actions with respect to
ADR would fail because the company’s internal ADR program is distinct from theadidit
required by the Agreementd. at 2.

Defendants characterize Plaintiff’'s remaining arguments as untimefuse they were
raised for the first time in her objectionkd. at 3. Even if timely raised, Defendants assert these

arguments would fail. Specifically, Defendants argue Plaintiff canhobreher failure to reag

3 Forease of reference, the ebtefers to Plaintiff's complaint to SCHAC, the EEOC, or both as
her “SCHAC Charge.”




the Agreement because shenitd she electronically signed and agreed to be bound Ibgl. iat
4. Her claims of unconscionability due to cost lack a proper foundagicause she relies an
article that claims costs bearing no rgatto those Plaintiff would incur under the rsgment
Id. at 5, 6(noting Agreement only requires Plaintiff pay a filing fee capped at $26{®x

constitutional argumeriidils because arbitration is a private proceeding governed by contrac

t law

she has not alleged government action, and there can be no serious argument that anforcing

arbitration agreement pursuant to the Federal Arbitration Act, 9 USSL@t seg. (“FAA”), and
in accordance with the American Arbitration Association’s Employment ArbitraRoles
violates due procesdd. at 6-8.

DISCUSSION

Previously-Raised Argument

In her preReport filings, Plaintiff opposearbitration solely on the ground Defendants

waived the right to enforce the Agreeme®BCF Nos. 40, 42.Specifically, in her Response g
[Defendants’] Motion taDismiss in Rvor of Arbitration Plaintiff explains her “discriminatior
complaint went to Alternative Dispute ResolutifADR”)] and was investigated after [he
claim was put in with Dolgen[.]” ECRo. 40at 2. She characterizes the company’s fallafter

three months” to provide relief through ADR as “reneg[ing] on their own arbitraijreement.”
Id. Following her unsuccessful efforts to obtain relief through APRintiff states shéled her

SCHAC (harge “and agreed to mediation which the pany revoked . .and I received my right

to sue.”ld. Plaintiff asserts shided this action after receiving her righb-sue lettefrom SCHAC




andnotes Defendants are n@geking to enforce arbitratiorid. at 2, 3 (stating Defendants a
“now trying look forward to Arbitration and the agreement that wasn’t accomparnfied.”)

Nothing in Plaintiff's Response (ECF No. 48)ggestshedid not “sign” theAgreement
or any ground for avoiding enforcement other than basetieofailed, prditigation ADR and
mediation efforts. Critically, it casts no doubt on the accuracy of Ro&sttaration, which
describeshow electronic signing was accomplishedd companyecords reflecting Plairftis
electronic execution of the Agreement.

Roughly a week lafr, Plaintiff filed a document titl€Bupporting Evidence of ADR Chai
of Command.” ECF No. 42. This document provides more detail on the failed ADR €
including that Plaintiff initiated hecomplaint “through [the] ADR Hotline.”ld. at 2. Plainiff
explains she met with District Manager Randy Young at a Dollar General clloreirig this call
and describes the resubf that meetingas Young “refus[ing] to solve the discriminatig
complaint.” Id. at 2.

Plaintiff followed up with another calind was told a Regional Manager would ¢edf
back. Plaintiff subsequently spoke to the Regional Manageralidgedlyinsulted Plaintiff by
asking what she “want[ed] out of this complaint[,] a BMW[?2{. at 2, 3. As in her prior filing,
Plaintiff desaibes her next step as filing h8CHAC Charge Id. at 3. Plaintiff states she file
this action after receiving her righib-sue letterconcluding

All of these steps should have led me directly into Arbitration, which it didn’t.

Therefore Disput®&esolution’s ADR Program was contacted as well as-#8&51

ASK DGHR. Therefore the company has reneged on their own agreement and I'm
asking the court for stay and a jury trial still.

4 To the extent this statement may suggest Defendants had not filed the Agréeismacorrect.
See ECF No. 241 (Roach Declaration attaching Agreement).
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ECF No. 42.
The Report does not expressly address these arguminth, are raised again throug
Plaintiff's objections ECF No. 49 at 2, 3 1Y 4, 7, 8The court, thereforefinds Plaintiff's

argumentselating to her failed efforts to obtain relief through ADR and mediatidoe a specific

objection to the Report'failure to expressly addresghether Defendants waived the right to

enforce the Agreement by their dittgation actions and, consequently, reviews these argum
de novo.

The arguments, nonetheless, fadcause thegonflate arbitration withthe employer’s
internal ADR program and mediation during the SCHAC administrative proceedings.ation
is a contractual alternative to proceeding in the court system assumingligre leasformal
processes (ADR an8CHAC mediation) do not resolve the digpu Notably, the less forma
processes messarily predte SCHAC's issuance of a rigta-sue letterwhile the more formal
proceedings (litigation or arbitration) necessarily follow issuance oflétr. Thus, while
Plaintiff, as a lay person, magenuinely have been confused by the various dispute resol
steps, nothing in her arguments suggests Defesdanted theright toenforce the Agreemebiy
offering a prelitigation ADR option orby any action they may have takeith respect to
mediaton during the administrative proceeding.

Il. Newly-RaisedArguments

Timeliness of Arguments Plaintiff's remaining argumentse raised fortte first time in
her objections DefendantsssertPlaintiff waivedthese argumentsy failing toraise thenbefore
entry of the Report ECF No. 50 at .3 Because the court determines these arguments fail un

de novo standard of review, it need not decide whether they were waived.
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Signing and Reading.While Plaintiff now suggests Barefoot may have taken mosief
steps necessary to log shedoes not deny that she knowingly took the actions that constit
electronic signing See ECF No. 491 5 Plaintiff, in fact, expressly states she typed in neces
personal informationECF No. 491 at 2 (1 was just typing initials and my employee ID #)in

Further, while Plaintiff suggests Barefoot discouraged her from readinggtieerent by telling

uted

sary

her to“just initial” or “just sign” at various pointsshe does not deny understanding her actions

evidenced acceptance of an Agreement she had notEgaid No. 49 3. It is enough that Plaintiff
understood she was accepting terms of an Agreemdrgrtgctions See Sydnor v. Conseco Fin.
Servicing Corp., 252 F.3d 302, 306 (4th Cir. 200%}tating, in rejecting similar argument as tqg
consumer agreemeritan elementary principle of contract law is that a party sigaingitten
contract has a duty inform himself of its contents before executing it, and in the absence ¢
fraud or overreaching haill not be allowed to impeach the effect of the instrument by shoy
that he was ignorant of itsontents or failed to read it. . . That the appellees did not mal
themselves aware of the arbitration clause and disclosure is irreldugetnal maks and citation
omitted); see also Towlesv. United HealthCare Corp., 524 S.E.2d 839, 845 (S.C. Ct. App. 199
(stating in context of employment agreement, the employee “cannot legitimatighy [the
employer]failed to provide actual notice of the arbitration provisions because the law do
impose a duty to explain a document’s contents to an individual when the individual catinée
contents from simply reading the docum@nt.

Unconsionability. Plaintiff's newly-raised unconscionabiliigrgumentlso fails To the
extent not duplicative dierargumentss to failed ADR and mediation, Plaintiff’'s argument re
on an assumption the costs of instituting or pursuing her claim through arbitration wo

prohibitive. In support ofhis asumption Plaintiff attachesan internet article written by ar
9
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attorneywho practices in the District of Northern lllinois. ECF No:219 This article states, if
the author’s experience, half of the total cost of arbitration “is approximately $2&00@pines
shifting this cost to employees would be unconsciondiole.

Defendants, in contrast, present undisputed evidelaetiff’'s cost to initiate arbitration
is capped a$20Q with the remainin@rbitrationcoss being born by Dolgencorp, LLCHaintiff
has offered no opposition to this point, leaving her with an argument based on speasldad
possibletotal costsof arbitration This is not enough to establish unconscionabilise Sydnor,
252 F.3d at 305 (rejecting unconscionability argument based on unknown costs, fe
procedures and noting “[m¢onscionability is a narrow doctrine whereby the challenged con
must be one which no reasonable person would enter into, and the inequality must be so
to shock the conscienédinternal marks omitted))

Constitutional Argument. Plaintiff’'s constitutional argumerdlso faik. This argument
asserts dismissal in favor of arbitration would deprive Plaintiff of “due psjcer other
unspecifiedrights guaranteed by the Fourteenth Amendment. HoweseDefendantsote
enforcement of @rivate agreement under the FAlAes not raise constitutional concerns.

CONCLUSION

For reasons set forth above, the court adopts the recommendations and rational
Report as supplementatiove andygrants Defendantshotionfor summary judgment on the isst
of arbitration. This action is dismissedout prejudice to pursuit of such proceedings.

IT IS SO ORDERED.
s/ Cameron McGowan Currie

CAMERON MCGOWAN CURRIE
Senior United States District Judge

Columbia, South Carolina
March 21, 2018

10

es and

tract

gross a

o of the

e




