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IN THE UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

Nancy C. Perez, C/A No.3:17-3187 -JFA
Plaintiff,

V.
ORDER
South Carolina Department of Labor,
Licensing and Regulation and Director
Holly Gillespie Pisarik, in her official and
personal capacities,

Defendants.

l. INTRODUCTION

Nancy C. Perez(Plaintiff) brings this actionpro se against South Carolina
Department of Labor, Licensing and Regulation and Dorddolly Gillespie Pisarik, in
her official and personal capaciti@efendants). PlaintifE Complaintasksthe Court to
compel Defendants to allow her to practice as a nurse in South Carolina @noditke
her with back pay from July 2014 presentThe South Carolina Department of Labor,
Licensing and Redation (SCDLLR) hastemporarily denied her license due ao
unexplained discrepancy between Plaintiff's application had background check.

After Plaintiff wasunsuccessfuh state court, she brought this nearly identical action in

! Defendants asked Plaintiff to come beforeBoard of NursingBoard)within the SCDLLR and
explain why in her application she indicated that she mexer been arrested, charged, or
convicted of a crime and yet a criminal background check conducted by Defermdaaled that
she had been conved of failing to file a federal tax retur(ECF No.46 p. 3. Plaintiff refused
to explain and instead filed a writ of mandamus in theeéksonCounty Court of Common Pleas
asking the court to require the Defendants to isslieense to practice nursinBlaintiff also
rejected an offer by thedardto apply for a temporary license that would have allowed Plaintiff
to start an employmewpportunity without havingppearedefore the Board.
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federal courton November 27, 201 MDefendants filed anotion for judgment on the
pleadingson January 11, 2018ECF No. 26). Plaintiff responded on January 12, 2018
(ECF No. 29). Defendants filed a reply on January 17, 2018. (ECRNo Plaintiff
proceeded to file threemended responses and Defendastsequently filed a reply to
each of those.

After reviewing the pleadings, the Magistrate Judge assigned to this 2action
prepared a thorough Rep@md Recommendation (Report) aopines that Defendants’
Motion for Judgment on theldadings(ECF No. 26)should be granted’he Magistrate
found that Plaintiff failed to state a claim upon whiehef can begranted fora violation
of her right to due process pursuam42 U.SC. § 1983.The Magistrate further found
that Plaintiff’s motion for a temporary restraining order and preliminary injunction (ECF
No. 17) should be denied as modihe Report sets forth, in detail, the relevant facts and
standards of law on this matter, and this Court incorporates those facts and standards
without a recitation.

Plaintiff filed objections to the Report on March 28, 2018ECF No. 50).
Defendants filed a reply to the objections on March 30, 2018. (ECF No.Paintiff
filed amended objections on April 5, 2018. (ECF No. 52). Defendants filed a reply to
Plaintiffs amended objections on April 18, 2018. (ECF No.. 3aintiff then filed a

motion to amend her objections with the amended objections attached. (ECF No. 54). The

2 The Magistrate Judge’s review is made in accordance with 28 U.S.C. § 636(bynad(BRocal
Civil Rule 73.02(B)(2)(d (D.S.C.) The Magistrate Judge makesly a recommendation to this
Court. The recommendation has no presumptive weight, and the rislggrte make a final
determination remains with theoGrt. Mathews v. Webed23 U.S. 261 (1976).
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Court grantsPlaintiff's motion to amend, and therefore, considers Plaintiff's Second
Amended @jections to the Repoas Paintiff's objections.

The Court is charged with makingla novadetermination of those portions of the
Report to which specific objections are made, and the Court may accept, reject, or
modify, in whole or in part, the recommendation of the Magistrate Judge, or recommit
the matter to the Magistrate Judge with instructioBee28 U.S.C. 8§ 636(b)(1)In the
absence of specific objections to portions of the Report, this Court is not required to give
an explanation for adopting the recommendati®@ee Camby v. Davi§18 F.2d 198,

199 (4th Cir. 1983).

“An objection is specific if it ‘enables the district judge to focus attention on those
iIssues—factual and legatthat are at the heart of the parties' disputBuihlap v. TM
Trucking of the Carolinas, LLAONo. 0:15¢cv-04009JMC, 2017 WL 6345402, at *5 n.6
(D.S.C. Dec. 12, 2017) (citin@ne Parcel of Real Prop. Known as 2121 E. 30th73t.

F.3d 1057, 1059 (10th Cir. 1996)). A specific objection to the Magistrate’s Report thus
requires more than a reassertion of arguments from the Complaint or a mere citation to
legal authoritiesSee Workman v. PerriNo. 6:17cv-00765RBH, 2017 WL 4791150, at

*1 (D.S.C. Oct. 23, 2017)[G]eneral and conclusory objections that do not direct the
court to a specific error in the Magistrate’s proposed findings and reeadation’s are

not specific objectiongand donot warrantde novoreview.Orpiano v. Johnsgn687 F.2d

44, 48 (4th Cir. 1982).



Il. DISCUSSION

Plaintiff asserts everal objectionsto the Report The Court does its best to
decipher Rdintiff's lengthy andoften disjointed arguments. Adiscussed below, the

objections are without merit.

A. OBJECTION —42U.S.C.§1981

Plaintiff argues that the Magistrate Judge erred wdtenruled that the court did
not have jurisdiction pursuant to 42 U.S&1981% Plaintiff contends that she properly
asserted a claim pursuant to 42 U.8C981 and herefore, her complaint was filed
within the four year statute of limitations period.

The Magistrate Judgeorrectlyconstrued Plaintiff's Amended Complaint reedief
pursuant to 42 U.S.C. 8§ 1983. When a suit is brought against a state actor, 42 U.S.C. §
1983 is the exclusive federal remedy for violation of the rights guaranteed in 42 U.S.C. §
1981.Jett v. Ddlas Indep. Sch. Dist491 U.S.701.Further, individuals cannot be liable
under 8 1981 unless “they ‘intentionally cause [an employer] to infringe the rights

secured by’ section 1981Carson v. Giant Food, Inc187 F. Supp. 2d 462, 483 (D.Md.

3 The Court notes that Plaintépent numerous pagesjuingthat the Magistrate Judge erred by
denying Plaintiff’'s Motion to Strik@n March 19, 208, and alsdby not giving proper notice to
Plaintiff that the Motion was going to be deniddhe Motion to Strike is within the Magistrate
Judge’s authority to dispose of and the Court finds no error in the Magistrate Judggtndec
The Court finds the Magistrate Judge followed the proper procedures in denyixigtiba to
Strike.
4 Plaintiff cites toJones v. South Peak Interactive Corp77 F.3d 658 (4th Cir. 2015) and
BoyerLiberto v. Fontainebleau Corp.752 F. 3d 350 (4th Cir. 2014) to support her claim.
However, these cases are factually quite different and do not lzgnely
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2002) (quding Tillman v. WheatoiHaven Recreation Ass'b17 F.2d 1141, 1145 (4th
Cir. 1975).

Neither party disputeshat the SCDLLR is a state actor. Furthermore, as to
defendant Wector Holly Gillespie Psarik (Pisarik), Plaintiffidoes not properly allege a
claim pursuant to 42 U.S.C. § 1981. Plaintiff does not allege that Pisarik intentionally
caused SCDLR to infringe on the rights secured by 8§ 198hereforethe Magistrate
Judgeproperly construed PlaintiffAmendedComplaintas only a42 U.S.C. § 1983

claim.

C. OBJECTION —EQUITABLE TOLLING

Plaintiff argues that théMagistrate Judge erred when she ruled that the statute of
limitations was not equitably tolled.(ECF No. 54 p. 4)Plainiff states that she is
entitled to equitable tollingbecause she diligently sought relief for this clamstate
courts from August 19, 2014 until November 14, 2017. The Magistrate dlidgeot
specifically address equitable tolling in the Report.

Because42 U.S.C. 8§ 1983 does not contain an express statute of limitations, the
analogous state statute of limitations is appli&zk Aiken v. Ingranb24 Fed. Appx. 873,

877 (4th Cir. 2013)see alsoWallace v. Katp 549 U.S. 384, 387 (20Q7Pwens V.
Baltimore City State’s Attorneys OfficE&g7 F.3d 379, 388 (4th Cir. 2014)ikewise, for
8 1983 claims, the district court is to examened applythe state’s law on equitable
tolling. SeePeoples v. Roger€;/A No. 8:1024-CMCBHH, 2010 WL 42201, at *1-2,

(D.S.C. Feb. 1, 2010)rhe South Carolina Supreme Court Heedd that the equitable
S



tolling doctrine“should be used sparingly and only when the interests of justice compel
its use” Hooper v. Ebenezer Sr. Services and Rehabilitation CeB8&r S.C. 108, 116
(2009).

The party asserting that the statute of fations shoulde tolled bears the burden
of establishing sufficient facts to justify its udd. at 115.Plaintiff merely asserts that
because shémely pursued ér claim in state couyrther daim should warrant equitable
tolling. Considering all of the facts amdrcumstancesf this case, the Court finds
Plaintiff has not established sufficient facts to justify equitably tolling the statute of

limitations ®

D. OBJECTION —DEFENDANTS’ ATTACHMENTS TO ANSWER

Plaintiff claims that the Magistrate Judge should not have considered the
documents attached tDefendants’ Aswer in considering DefendahtMotion for
Judgement on Pleading$laintiff also claims that by considering the documetits,
Magistrate Judgerred by attempting to resolve material issues of facDefendants’
Answer to Plaintiffs Amended Complaint, Defendants attalchthe state court
documentdrom the nearly identicatlaim Plaintiff brought in state courtt appears the

Magistrate Judgenly considered the documents attached&fendants’ Answerfor

> The Court also agrees with the Magistrate Judge’s finding that it is questiomablber
Plaintiff's claim has even accrued for the statof limitations to begin to rymecause Plaintiff's
application for reinstatement has not yet bgemn a finaldenialby the Board.Yet out of the
abundance of caution, the Magistrate Judge assuming the claim accrued foundadhkt tave
accrued on the date of the temporary demmaDctober 28, 2014.
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background purposé€sFurthermore, the Magistrate Judge did not resolve material issues
of fact.

Plaintiff argues that the court documents are not a written instrument within the
meaning of 10(c) of the Federal Rules of Civil Procedure, and therefore, not admissible.
The Fourth Circuit has held that for purposes of resolving a motion for judgment on the
pleadings, “a district court cannot consider matters outside the pleadings without
converting the motion into one for summary judgme@ictupy Columbia v. Haley738
F.3d 107, 116 (4th Cir. 2013). However, a court may “consider a ‘written instrument’
attached as an exhibit to a pleading, (citation omitted) ‘as well as [documents] attached to
the motion to dismiss, so long as they are integral to the complaint and authéahtic.”
(citing Philips v. Pitt Cnty. Mem’l Hosp572 F.3d 176, 180 (4th Cir. 2009)).

Defendants attachethe following five exhibits to their Answer(1) the initial
brief of respondent to the South Carolina Court of Appéa)she aderfrom the South
Carolina Court of Appeals dismissing Plaintiff's appeal; 8 order from the South
Carolina Court of Appeals denying Plaintiff's motion to reinstate the appeal; (4)
Plaintiff's petition for a writ of certiorari to the South Carolina Supreme Court; and (5)

the order from the South Carolina Supreme Court denying Plasrpdition for a writ of

certiorari. Defendants referenced these documents in their Answer to give the background

® The background section of the Repditesto a few of the exhibits attached to Defendants’
Answer. It appears that the Magistrate Judgely considered the exhibits to reference the
background of this case. It is important to note that even if the exhibits tadaets’ Answer
were not considered Defendants’ Motion on the Pleadings should still be granted.
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of this caselikewise, the Magistrate Judgeferenced a few of the documents only in
the background section of the Report.

It does not appear that the Magistrate Judge relied on the documents except for
illustrative and background purposeblowever, out of the abundance of caution, this
Court makes it clear that it has not relied on the state court documents in its determination
that DefendantsMotion for Judgment on theleadings should be grant&dverything
needed to decide Defendantsobtion is contained in Plaintiff's Amended Complaint and

Defendants’ Answe?.

E. OBJECTION —SUR-REPLY M EMORANDA

Plaintiff argues that the Magistrate Judge erred by not considering Plaintiff's three
amended responses to Defendants’ motidrlaintiff misunderstands the Magistrate
Judge’s reasoningl’he Magistrate Judgexplained thathe Local Civil Rules for the

United StatedDistrict of South Carolinalo not allow forsur-repliest® Plaintiff did not

" The Fourth Circuit irDccupy Columbia v. Haley38 F.3d 107, 11{#th Cir. 2013)ound that
to the extent the district court mentioned materials outside of the appropriat@etisuto
consider that it did so for illustrative and background purposes only and it was okay for the
district court to do so.
8 The Court finds there is no need to determine whether the attached state court docaments
be properly considered. The state court documents merely lay out the backgroundcasehis
and aresubsequentlyiot needed to make a ruling on Defendants’ Motion for Judgmeriteon t
Pleadings.
® Not including the exhibits attached to Defendants’ Answer.
10 Here, Deéndants filed their Motion for Judgment on the Pleadings. Plaintiff subsequently
filed a “response” which is allowed under Local Rule 7.06. Defendant filed a “regiigh is
allowed under Local Rule 7.07. Plaintiff then filed additional amended responses whialt are
allowed for under the Local Rules. However, if a party asks the court for pemigse court
may allow a party to file an additional response or-feyly.” It is within the discretion of the
court whether to allow the sur-reply.
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seek leave of the court to file thersaplies. Therefore, the Magistrate Judge did not
consider the sureplies in the Report. However, the Magistrate Judge noted that
considertion of the filings would not have changed the courts recommendation. This

Court agrees.

F. OBJECTION —PROPOSED SECOND AMENDED COMPLAINT

Plaintiff alleges that the Magistrate Judge should have allowed Plaintiteta f
secondamended complaifit because Plaintiff filed the proposed second amended
complaint by the deadlinget forth in the scheduling order. Federal Rules of Civil
Procedure 15(a)(2) states that, “a party may amend its pleading only with the opposing
party’s written consent or the court’'s leave. The court should freely give leave when
justice so requires.” The grant or denial of a motion to amend the pleadings is within the
discretion of the District CourEoman v. Davis371 U.S. 178, 182 (1962). However, “in
the absence of any apparent or declared reassuch as undue delay, bad faith or
dilatory motive on the part of the movant, repeated failure to cure deficiencies by
amendments previously allowed, undue prejudice to the opposing party by virtue of
allowane of the amendmentfutility of amendmefitleave should be freely givend.

(emphasis added).

As the Magistrate Judge -correctlyetermined, allowing Plaintiff's second

amended complaint would be futile. The only difference from Plaintiffs Amended

11 Plaintiff calls it her “Third Amended Complaint.” While if allowed it would have baen
third complaint, it would have only been amended twice, and therefore, this €feustto it as a
second amended complaint.
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Complaint and her proposedcomplaint is a new paragrapésserting an Eighth
Amendment claimPlaintiff alleges that Defendants have imposed a cruel and unusual
punishmentby permanently preventing her from being employed as License Practical
Nurse in South Carolina. Plaintiff cites to no case law for her proposition. Furthermore,
she references several of the South Carolina Board of Nursing’s final todgtempt to

argle that she her “punishment” is much worse than what the Board has given out in the

past.

Governmental acts of a regulatoryrather than criminal or punitive nature do
not violate the Eighth Amendment’s prohibition on cruel and unusual punishS8wnt.
Lundeen v. Rhoa®91 F. Supp. 2d 1008, 1018 (S.hd. 2014) (Mr. Lundeen alleges
that the suspension of his medical license by the Indiana Board violates the Eighth
Amendment. This Claim ifivolous. The Eightt Amendmentpplies only to convicted
person... which Mr. Lundeen is nat. ’Even if Plaintiff's allegations are true, she would
not be entitled to Eighth Amendment relief, and therefore, it would be futile to allow

Plaintiff to amend her complaint to add this cause of action.

[ll.  CONCLUSION

After carefully reviewing the applicable laws, the record in this case, the Report,
and the objectiamtheretothis Court finds the Magistrate Judge’s recommendation fairly
and accurately summarizes the facts and applies the correct principles of law. The Report

is adopted and incorporated herein by referenéecordingly, this Court adopts the
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Magistrate Judge’®eport and RecommendatiofECF No.46). Defendants’ Motion
for Judgment on the PleadingECF No. 17)is granted andPlaintiff's Motion for
temporaryrestraining order angbreliminary injunction is denied as maof herefore,

Plaintiff's Complaint is dismissed without prejudice.

IT IS SO ORDERED.

gt 3 Chdinsony

May 31, 2018 Joseph F. Anderson, Jr.
Columbia, South Carolina United States District Judge
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