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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

Regina G. Cornelius, C/A. No. 3:17ev-3392CMC-PJG
Plaintiff
V.
Simply Wireless dba as SPRINT by Opinion and Order
MobileNow,
Defendant

Through this action, Plaintiff Regina G. Cornel{tiBlaintiff”) , proceedingro se, seeks
recovery from herformer employer, Simply Wireless dba as SPRINT by MobileNow
(“Defendant”), for alleged employment discriminationhe matter 3 before the court on
Defendants Motion to Dismiss pursuant to Federal Rule of Civil Procedure (@3 (ahd (b{6).
ECF No. 51.After entry of aRoseboro Order,Plaintiff filed a responsan opposition. ECF Nos
52, 60. Defendant filed a reply (ECF No. 65) and Plaintiff filed a sur reply (ECB#.

In accordance with 28 U.S.C. 8§ 636(b) and Local Civil Rule 73.02 (B)(2)(e), (g9), D.S.C.,
this matter was referred tUnited States Magistrate Judemige J. Gossdtir pretrial proceedings
and a Report and Recommendation (“Report”). On August 1, 208 8Magistrate Judge issued
a Report recommending thBefendant’smotion to dismiss bgranted and this action disseed

with prejudice! ECF No.79. The Magistrate Judge advised the parties of the procedures and

1 The Magistrate Judge also recommendienlying Plaintiff's motion for summary judgment (EGF
No. 44) and terminating as mabie following motions: Plaintiff's motion “to deny Defendant’s
request for deposition” (ECF No. 61), Plaintiff's motion to compel (ECF No. 62), Defendant
motion for sanctions and to extend deadlines (ECF No. 69), and Plaintiff’'s motion faossnct
(ECF No. 75).
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requirements for filing objections to the Report and the serious consequetinessfdiled to do
so. On August 15, 2018laintiff filed objections to ta Report. ECF N@B2. This matter is now,
ripe for resolution.

|. Standard

The Magistrate Judge makes only a recommendation to this court. The recotmnenda

has no presumptive weight, and the responsibility to make a final determinat@ingemith the
court. Mathews v. Weber, 423 U.S. 261 (1976). The court is charged with making aovo
determination of those portions of the Report to which specific objection is made, amairth
may accept, reject, or modify, in whole or in part, the recommendation of the i#gikidge, of
recommit the matter to the Magistrate Judge with instructions. 28 U.S.C. § 636{l)€Lyourt
reviews only for clear error in the absence of an objectiSze Diamond v. Colonial Life &
Accident Ins. Co., 416 F.3d 310, 315 (4th Cir. 2005) (stating that “in the absence of a timely
objection, a district court need not conduckeaovo review, but instead must ‘only satisfy itse
that there is no clear error on the face of the record in ordercaptathe recommendation.”
(quoting Fed. R. Civ. P. 72 advisory committee’s note).
[I. Discussion

The Magistrate Judge recommends dismissing Plaintiff's claim of discriminate«d oa
sex due to failure to exhaust administrative remedies, as Plaintiff did not indicéer
administrativechargeshe was discriminated against based on Iseixfocused on discriminatio
based on race. ECF No. 79 at 7. The Report further recommends dismissal of tkiemetizian
becauséPlaintiff failed to allege facts tending to show she engaged in protectedyaptioit to
any alleged adverse actiold. at 9 Because the Report found Plaintiff “has failed to identify 4

facts suggesting [her] complaints informed the defendant that her treatrasnibased on 3
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protected characteristic,” the Magistrate Judge recommends dismissalejuttiqe as Plaintiff
would be unable to amend her complaint to allege the facts necessary to estadtiaiataon
claim. Id. at 10.

Plaintiff preserns sveral objections to the Report. She first details her “story’
employment at Sprint. ECF No. 82. She notes she “stands behind the category of

Discrimination and Retaliation, as | was treated less favorably by my niages, which |

constantly complained about, it is my contention that my efforts to extend nmestsquitside the

walls of Simply Wireless wasne of the many excuses used to terminate my positikh.at 5.
She “admits [she] was a bit unclear of which category to select duringitiay Complaint, but
it's transparently clear Mr. Olon committed crimes under Title VII of thal Rights Act of
1964.” 1d. She argues she “was completely unaware that | had not submitted or check
correct box or specific category, especially considering the fact tieached out to this Cour
quite often to ensure that all Motions has been addressetiwasdnformed that they wereld.
at 6. In objecting to the recommendation of dismissal,askerts she “made every attempt
address each matter specifically in an effort of ensuring that all issues wédredréctd. at 7.
She requests Deferatd’be held accountable for perjured testimony,” and that her motions n
terminated as moot. Finally, she contends Defendant “should not be let off the hook be
couldn’t identify with complete transparency the actual specific catego(their) actions of
discrimination and misconduct from the outsdd’
a. Discrimination Claim(s)

The court agrees with the Magistrate Judge Plaintiff's claim of discriminagised on sex

fails as a matter of law, as Plaintiff failed to exhaust administrative remediestiffPlidéénl a

Charge ofDiscrimination with the South Carolina Human Affairs Commissaoil the Equal
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Employment Opportunity Commissi¢fEEOC”) on June 6, 2017. ECF No:11at 6. Plaintiff

checked a box alleging discrimination based on aackretaliation, but did not check the box for

sex ld. Further, Plaintiff's allegations regarding the discrimination make no mernitioersex
or the sex of any other employee who allegedly mistreated or discrimingaetstaher. Id.
Instead, the allegations focus on race, noting “white managers are treatedavorably. . . . |
contend that the maltreatment was because of my race and in retaliation for pigictsn. . .
Therefore, | believe | was discriminated against based on my race (black) ld. These
allegations are simply insufficient to exhaust a discrimination claim based .on sex
Although Plaintiff argues sh&vas a bit unclear” as to which category to select “during
Initial Complaint,” the deficiency is due to the differing allegations in the Chdilgscrimination
and the Amended Complaint in this lawsuit. The Charge contains allegations of digooim
based on race, and the Amended Complaiéges Plaintiff was discriminategjainstbased on
her sex.“The scope of the plaintiff's ght to file a federal lawsuit idetermined by the charge’
contents. . . . a claim in formal litigation will genkyabe barred if the EEOC charge alleg
discrimination on one basis, such as race, and the formal litigation claim aisg@sination on

a separate basis, such as selafiesv. Calvert Group, Ltd., 551 F.3d 297, 300 (4th Cir. 2009).

2 As recognized by the Magistrate Judge, Plaintiff's initial Complaint allegaty
“discrimination,” but included materials that could be read to include anclzi racial
discrimination. However, this filing was superseded by Plaintiff's Amendedpam, which
raises only claims of discrimination based on sex and retaliatea.Young v. City of Mount
Ranier, 238 F.3d 567, 572 (4th Cir. 2001) (“As a geneud¢, an amended pleading ordinari
supersedes the original and renders it of no legal effect. Thus, if an amended coonpitsir]
claims raised in the original complaint, the plaintiff has waived those omitted clpims.”
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Because Plaintiff failed to exhaust administrative remedies as to her clai
discrimination based on sex, this court lacks subject matter jurisdiction ovdatims dones, 551
F.3d at 300. Therefore, Defendant’s motion to dismiss is granted, and this clasmissedfor
lack of subject matter jurisdictioh

b. Retaliation Claim

The Report recommends dismissing Plaintiff's retaliation claim becalespite the
alleged numerous complaints mentioned in the Amended ComplairttasHailed to allege sh
notified Ddendantshe was being treated unfairly due to any protected characteristic unde
VII. ECF No. 79 at 9-10. This court agréefes.

Moreover, the retaliation claim that was administratively exhausted was baskdr
alleged complaints of discriminatidmased on race.Although the box for “retaliation” wag
checked on the charge, the narrative was solely based on allegations ofimigicnmbased on

race and retaliation based on protected activity related to rabere was no mention o

discriminationbased on sex or protected activity undertaken by Plaintiff based on heBesex.

Chacko, 429 F.3dat 509 (“Our cases make clear that the factual allegations made in fa

litigation must correspond to those set forth in the administrative char@§®és v. Tech.

3 No amendment could cure thefelet asa new administrative charge of discrimination based
sexwouldbe untimely. 42 U.S.C. § 2008€e)(1) (in a “deferral state,” charge must be filed w
the appropriate state agency within three hundred days after the alleged unfaplumeent
practice occurred)Alford v. Wang, Inc., 11 F.Supp.3d 584, 593 (D.S.C. 2014) (South Carolin

a deferral state). The time in which Plaintiff would have had to file a chargd bassex and/or

retaliation based on sex expired on November 9, 2017, 300 days after her resignation, wh
effective January 13, 2017. This court finds no basis for equitable tolling of that de@héd®
v. Patuxent Inst., 429 F.3d 505, 516 n.5 (4th Cir. 20@bjne limit subject to equitable tolling).

4 The court ale agrees with the Magistrate Judge Plaintiff is “unable to further ameang
Amended Complaint to cure this defect.” ECF No. 79 at 10.
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Applications & Servs. Co., 80 F.3d 954, 96B3 (4th Cir. 1996) (“The allegations contained in the

administrative charge of discrimination generally operate to limit ¢bpes of any subsequer,
judicial complaint. Only those discriminatictaims stated in the original charge, those reason
related to the original complaint, and those developed by reasonable investiddtie original
complaint may be maintained in a subsequent Title VII lawsui&fen v. Meridian Life Ins.
Co., 859 F.2d 534, 544 (7th Cir. 1988) (“[A]llowing a complaint to encompass allegations o
the ambit of the predicate EEOC charge would circumvent the EEOC’s imatesfigand
conciliatory role, as well as deprive the charged party of notice of the charyje . . .”
1. Conclusion

After reviewing the record of this matter, the applicable law, the Report
Recommendation of the Magistrate Judge, and Defend#)jéstionsthe court adopts the Repor
Plaintiff's claimfor discrimination based on sexdsmis&dfor lack of subject matter jurisdiction
and her claim for retaliation is dismissed with prejudice for failure to state afoliathre reasonsg
set forth above and in the RepoRlaintiff's motion for summary judgment is denied (ECF N
44), and he following motions are moot: ECF Nos. 61, 62, 69, and 75.

IT 1SSO ORDERED.

s/Cameron McGowan Currie

CAMERON MCGOWAN CURRIE
Senior United States District Judge

Columbia, South Carolina
September 13, 2018
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