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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

Thurmond R. Guess, Sr., Civil Action No. 3:18¢€v-232-CMC
Plaintiff,

VS.
OPINION AND ORDER
Richland County Treasurer; David Adams, as
Treasurer

Defendans.

This matter is before the court &haintiff's Complaint alleging Defendasviolated his
Fifth and Fourteenth Amendment rights, as well as the Equal Credit Opportunity Ac6.15 8
1691(“ECOA”). ECF No. 1. In accordance with 28 U.S.C. § 636(b)Laru@l Civil Rule 73.02
(B)(2) (D.S.C.) this matter was referred to United States Magistrate Jadgg J. Gossetor
pretrial proceedings and a Report and Recommendation (“Report”) on dispossies.isOn
February 28 2018 the Magistrate Judge issd a Report recommending that this maker
summarilydismissedvithout prejudice and without issuance and service of process. EGF No.
The Magistrate Judge advisBthintiff of the procedures and requirements for filing objections to
the Report anthe serious consequences$iéfailed to do so.Plaintiff filed objections on March
8, 2018. ECF No. 11.

The Magistrate Judge makes only a recommendation to this court. The recotonenda
has no presumptive weight, and the responsibility to makehdetermination remains with the
court. See Mathews v. Weber, 423 U.S. 261 (1976). The court is charged with makidgrevo
determination of any portion of the Report of the Magistrate Judge to which aspbégittion

is made. The court may actegeject, or modify, in whole or in part, the recommendation made
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by the Magistrate Judge or recommit the matter to the Magistrate Judge withtimssrusee 28
U.S.C. § 636(b).

The Report recommends Plaintiff's claims regarding the 2012 and 2018daxe barred
by res judicata, specifically claim preclusion. ECF No. 8 at 5. In the alternative, the R¢
recommends the claims regarding the 2013 tax sale be dismissed H&amitgéfails to allege
hewas deprived of due process or equal protection under the Fourteenth Amendasatenied
any type of credit by Defendantiolative of theECOA, or that Defendastconverted his property
without just compensation under the Fifth Amendmedt.at 56.

Plaintiff’'s objections argue the claims regarding the 2012 and 2013 tax sales could
filed together because they were “not ripe yet.” ECF No. 11. He assertsuightinis first case
which was dismissed without prejudice, then Defendants “did the $laing one year later tha
cause the new action to come upon this couid. Plaintiff also agues Defendants are not immu
from monetary damages. Plaintiff objects to tbgjudicata bar, noting his previous action wa
dismissed without prejudiééso they can be brought backld. at 2. Finally,Plaintiff argues
Defendants violated theCOA because they noted “the property was roads in a subdivisior
that it was a lot of liability for the plaintiff.1d. At the end of his objections, Plaffitequessthe

court allow him to amend his Complairid.

1 Only one of Plaintiff's claims in his previous case was dismissed without prejuttie ECOA
claim. See C/A No. 3:15657, ECF No. 19. The remainder of Plaintiff's claims regarding the 2
tax sale were dismissed with prejudice as summary judgment was granteéridadés. Id. at
ECF No. 36.
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The court agrees with the Magistrate Judigat Plaintiff's claims alleging Fifth and
Fourteenth Amendment violations relating ttee 2012 tax sale are barred bgs judicata.
However, he prewusclaim alleging violation of the ECO#vas dismissevithout prejudiceas
Plaintiff failed to allege fact® support such a claimlherefore, there is no final judgment on t
merits of the ECOA claim for purposes oés judicata. Defendants were granted summa
judgment on the merits of the other claims regarding the 2012 tax sale, and tealisvessed
with prejudice See C/A No. 3:15657, ECF Nos. 19, 36. Thus, with the exception of the EC
claim, Plaintiffcamot amend his Complaint to allege claims regarding the 2012 tax sale.

As Plaintiff has requestdeaveto amend his Complaint, the court will allow him to file
Amended Complaint regarding tR€COA claim as to the 2012 tax sale and his claims as tq
2013 tax salevithin 28 days of the filing date of this Order. Plaintiff is cautioned to addres
points made in the Report regarding the deficiencies of the claims.

After de novo review of the record of this matter, the applicable law, the Report
Recomnendation of the Magistrate Judgend Plaintiff's objections,the court adopts anc
incorporates in part the Report and Recommendation by reference in thisQiabsmissethe
2012 tax saleclaims’, except for the ECOA claim The court declines to adopt the Rep
regarding the 2012 ECOA claim and the 2013 tax sale claimsgrantsPlaintiff’'s request to

amend his Complaint regardisgch claims Any such Amended Complaint must be filed with

2 Those claimgsalleging Fifth and Fourteenth Amendmeiaiations,aredismissed with prejudice

based upones judicata.
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28 days of the filing date ohis Order. This matter is referred back to the Magistrate Judge
further proceedings.
IT 1SSO ORDERED.
s/Cameron McGowan Currie

CAMERON MCGOWAN CURRIE
Senior United States District Judge

Columbia, South Carolina
March 20, 2018

for



