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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

Orlandolra Brown, )
) Civil Action No. 3:18-1196-MBS
Plaintiff, )
)
V. )
) OPINION AND ORDER
Stateof SouthCarolina, )
)
Defendant. )

)

On May 2, 2018, Plaintiff Orlando Ira Brown (“Plaintiff’), proceedimg seandin forma
pauperis brought the underlying action against the &StdtSouth Carolina (“Defendant”) alleging
discrimination in violation of Title Il of the Amerans with Disabilities Act (“Title 11”), 42 U.S.C.

88 12131 et seq. Plaintiff filed a motion for summaryg@gment the same day. ECF No. 6. In
accordance with 28 U.S.C. 8§ 636(b) and LocaleRiB.02, D.S.C., this matter was referred to
United States Magistrate Judge Paige J. Gossett for pretrial handling.

Plaintiff has been diagnosed with schizeative disorder. ECF No. 1-1 at 1. Plaintiff
alleges that on or about Janpd5, 2018, he was subjectedadoackground check incident to
purchasing a firearm and was denied the firearm as a result of his mental iliness, which he refers
to as post-traumatic stress diger. ECF No. 1 at 5. He alleges the background check is mandated
by South Carolina law, and assetiat in denying “mentally gabled persons” from purchasing
firearms, Defendant violates Title ECF No. 1 at 5. Plairifiseeks monetary damages onlgl.

Following her review of the complainthe Magistrate Judge filed a Report and
Recommendation on May 22, 2018. ECF No. 11e Wagistrate Judge recommended that the
court summarily deny the complaint for failurestate a claim upon which relief can be granted.

Id. The Magistrate Judge found as follows:
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The only claim raised in the Complaint is an allegation that he was denied the
purchase of a gun because of a statetlat restricts gun ownership based on
mental illness, in violatiowf Title Il . . . However, Tie Il only bars states from
discriminating against the disabled lxcluding them from participation or
denying benefits to public programs asetvices. See 42 U.S.C. § 12132. Because
owning a gun is not a public program orwee, his Americans with Disabilities

Act claim is not cognizable, and should be dgsad for failure to state a claim.

Id. at 2. The Magistrate Judge concurrentlgidd the motion for summary judgment as moot.
ECF No. 10. Plaintiff timely filed an objeoti to the Report and Recommendation. ECF No.
14.

The Magistrate Judge makes only a recomufagion to this court. The recommendation
has no presumptive weight and the responsitititymaking a final determination remains with
the court. Mathews v. Weber23 U.S. 261, 270 (1976)The court reviews deovo only those
portions of a Magistrate JudgeReport and Recommendation to iar specific objections are
filed and reviews those portions to which therre no objections—inatling those portions to
which only “general and conclusory” object®have been made-effclear error. Diamond v.
Colonial Life and Accident Ins. Gat16 F.3d 310, 315 (4th Cir. 2008)amby v. Davis718 F.2d
198, 200 (4th Cir. 19830Qpriano v. Johnsgn87 F.2d 44, 77 (4th Cil982). The court may
accept, reject, or modify, in whole or in pdatie recommendation of the Magistrate Judge or
recommit the matter with instruons. 28 U.S.C. § 636(b)(1).

DISCUSSION

Plaintiff contends that the Magistratedge erred in concluding that gun ownership does
not constitute participation in @njoyment of benefits of a plibprogram or service. ECF No
14. In support, Plaintiff quotes Webster’'s Fougtition Pocket Dictionary for the definition of

“program” as “a list of tgs to be performed,” and asséftihe Second Amendment, along with

42 U.S.C. Section 2000d-7, and &itll of the ADA, are a list ofaws performed to make gun



ownership a public program of which gun owingpsis a benefit anthus civil right.” Id. at 1.
Plaintiff similarly quotes Webster's Fourth iidn Pocket Dictionary for the definition of
“services,” which he defines agdvernmental work,” and assertathgun ownership is belonging
to a service, or, government wkaather, that the Second Andiment permits, as gun ownership
by citizens of the United States the primary benefit.lId. at 1-2. In sumPlaintiff argues that
“[p]urchasing and owning a firearm is part opablic program and service of the United States
government, through the Second Amendment, to fiieziBzens with the ght to purchase and
own a firearm.”Id. at 2.

The court has thoroughly reviewed the recand the Report and Recommendation. The
court finds that Plaintifé objections are meritlesé&s the Magistrate Juegcorrectly noted, Title
Il provides that “no qualified inglidual with a disability shall ... be subjected to discrimination
by a [public] entity.” 42 U.S.C. § 12132. To establigitriena faciecase under Title Il, a plaintiff
must show: (1) he is a qualifiaddividual with a disability; (2) he was either excluded from
participation in or denied the benefits of sonubl entity’s services, programs, or activities or
was otherwise discriminated against; and (3) sxatusion, denial of befiés, or discrimination
was by reason of his disabilityspencer v. Eastel09 F. App’x 571, 573 (4th Cir. 2004) (citing
cases).

The United States Constitution and the amendsndrereto constituta source of law.
Specifically, the Second Amendment confers onralividual the right to keep and bear arms.

District of Columbia v. Heller554 U.S. 570, 595 (2008)As Plaintiff recgnizes in his objection,

! That right is not unlimited; and the Supre@ourt has recognized the constitutionality of
“longstanding prohibitions on the possession of fimeaby felons and the mentally ill, or laws
forbidding the carrying of firearms in sensdiplaces such as schools and government buildings,
or laws imposing conditions and qualifications on the commercial sale of &ina.626-27.
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his right to the enjoyment afr participation in gun ownehng is grounded in the Second
Amendment, ECF No. 14 at 1, not through an agtiervice, or prograrfunded by the State.
Accordingly, his allegations cannot gixise to a Title Il violation.

Furthermore, Plaintiff seeks only monetary dam&geSompensatory damages are not
available under Title Il abseatshowing of discriminatory intent. 42 U.S.C. 88 12133, 2000d.
See Adams v. Montgomery Colleie. DKC 09-2278, 2010 WL 2813344,*5 (D. Md. July 15,
2010)(“The remedial section of Title Il of the AD#corporates by reference the remedies of the
Rehabilitation Act. 42 U.S.C. § 12133. The RehaltibtaAct, in turn, incoporates the remedies,
procedures, and rights provisions of Title Vitbé Civil Rights Act of 1964. 42 U.S.C. § 2000d.
Under these acts, compensat@yd punitive damages areadable only on a showing of
intentional discriminatioby the defendant.”) (citingolstad v. Am. Dental Ass'B27 U.S. 526,

533-34 (1999)). The complaint sets forth rlegdtions of discriminatory intent.

2 Sovereign immunity under the Eleventh Arderent shields state agencies and state
instrumentalities from an award of monetaryndaes, unless the suit is brought pursuant to a
statute passed by Congress containimglia abrogation of sovereign immunitgeeU.S. Const.
amend. XlI;Board of Trustees of Univ. of Ala. V. Garr&81 U.S. 356, 363 (2001). The Fourth
Circuit has held that “Congress did not validlyrogate the sovereigmmunity of the states
when it enacted . . . Title Il of the ADA.Wessel v. Glendening06 F.3d 203, 215 (4th Cir.
2002). The Supreme Court subsequently adoptédsaapplied” approach in the Title Il context
and held that Congress’ abrtiga of Eleventh Amendmentimunity in Title 1l of the ADA

was valid “as it applies to” the enforcement dfe‘tconstitutional right of access to the courts,”
on the basis that the right afdicial access is among the “Basonstitutional guarantees,
infringements of which are subject to more sharg judicial review” and is “protected by the
Due Process Clause of the Fourteenth Amendmérdrinessee v. Lang41 U.S. 509, 522-23
(2004). However, disabled persoare not considered a suspeass| and “state action affecting
the disabled is subject onlyg rational basis reviewWessel306 F.3d at 210 (citin@ity of
Cleburne v. Cleburne Living Citr., In@l73 U.S. 432, 442-47 (1985)). Accordingly, there is
little basis on which to conclude that thee¥#nth Amendment wouldbt act as a bar to
Plaintiff's claim even if he had stated a violation of Title II.
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CONCLUSION
For the reasons stated above, the tcadopts the Report and Recommendation and
incorporates it herein by rafnce. Plaintiff's complaint iglismissed without prejudice and
without issuance and isgce of process.

IT ISSO ORDERED.

Dated: October 9, 2018 /s/Margaret B. Seymour
Columbia,SouthCarolina MargareB. Seymour
SeniolUnited States District Judge




