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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
FLORENCE DIVISION

WESTGATE MYRTLE BEACH, LLC,a )

Florida Limited Liability Company )
) C.A. No. 4:08-cv-03590-JMC
Plaintiff, )
)
V. ) ORDER
)
HOLIDAY HOSPITALITY )
FRANCHISING INC., a Delaware )
Corporation, )
)
Defendant. )

This matter comes before the Court upon motion of Defendant Holiday Hospitality
Franchising, Inc. (“Holiday”) for an order granting it summary judgment on Holiday’s counterclaim
for attorney’s fees and expenses and crmesen of Plaintiff Westgate Myrtle Beach, LLC
(“Westgate”) seeking dismissal of Holiday’s counterclaim. For the reasons set forth below, the
Court GRANTS Holiday’s motion and DENIES Westgate’'s motion.

FACTUAL BACKGROUND
The present dispute arises from the purchase by Westgate, a timeshare developer, of a
beachfront resort property in Myrtle Beach (tReoperty”). In September 2004, Westgate entered
into an agreement (the “Purchase Agreement”) thighseller, MB Inn, Inc. (“MBII”), to purchase
the Property for $18,000,000.00.

When the Purchase Agreement was executed, MBIl was party to a ten-year license

agreement (the “MBII License Agement”), with Holiday for the operation of the Property as a

Holiday Inn hotel. The MBII License Agreement, which was not set to expire until June 30, 2009,
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required payment by MBIl to Holiday of liquidatedmages in the event BfBII's breach of the
License Agreement. Because the MBII Licensee&gnent was non-transferable, any sale of the
Property to Westgate would constitute a breach, thereby triggering MBII's obligation to pay
liquidated damages to Holiday in the amount of $1,264,379.20 (the “Liquidated Damages”).

As part of its due diligence on the Property Sigate reviewed the MBIl License Agreement
before executing the Purchase Agreement. Fratrdview, Westgate learned that a sale of the
Property at that time would constitute a breadheMBII License Agreement and that, as a result,
Holiday would be entitled to recover Liquidatedages from MBIIl. Westgate also became aware
prior to entering into the Purchase Agreemeat ¥BIl had no right to unilaterally transfer the
MBIl License Agreement to Westgate and that, consequently, Westgate would have to negotiate
separately with Holiday for its own license irer to continue operating the Property as a Holiday
Inn.

In light of these provisions in the MBIl teénse Agreement, Westgate and MBIl included
in the Purchase Agreement a requirement that Westgate prior to closing either 1) secure a release
from Holiday of MBII's obligation to pay the Liquidated Damages or 2) indemnify MBIl and post
security in the amount of the Liquidated Damagdé8I1 had no obligation to close on the Purchase
Agreement unless Westgate satisfied this requirement. Thus, under the terms of the Purchase
Agreement, Westgate voluntarily assumed MBII’s liability for the Liquidated Damages as part of
its acquisition costs of the Property.

When Westgate executed the Purchasedment on September 24, 2004, Westgate had not
yet approached Holiday regarding whether orthaliday would be willing to enter into a license

agreement with Westgate. Indeed, as of theitdatgeed to purchase the Property, Westgate had



received no assurance from anyone that Holidayldvapprove Westgate for a license. Thus, when
Westgate agreed to assume MBII's liability fbe Liquidated Damages, it had no basis to expect
that Holiday would allow Westgate to operate the Property as a Holiday Inn.

After the Purchase Agreement was executedstiféde contacted Holiday for the first time
to attempt to negotiate a transédérthe license to Westgate fibre remaining 4.5-year term of the
MBIl License Agreement. Westtgabecame aware during this period that Holiday had a formal
review process for all license applications, #mat the decision whether to approve or deny any
license would ultimately be made by Holiday'siesv committee and not the individuals with whom
Westgate interfaced.

In connection with its application for a licesy Westgate provided Holiday with a general
outline of its plans for the Property at that tinWgestgate informed Holiday that it was the largest
privately-held timeshare company in the wondl antended to convert the Property entirely into a
timeshare resort over a period of approximatelyd#rs. In the meantime, Westgate proposed to
license all of the hotel rooms at the Propertg &liday Inn in order to generate occupancy and
revenue, and remove hotel rooms from the regddgtense agreement on a floor-by-floor basis as
needed for timeshare sales. In essence, Westgdatgiion at this point was to use the Holiday Inn
reservation system to generate revenue at the Property until it could convert the Property entirely
into a timeshare resort.

Before Westgate closed on its purchase ®@Rtoperty, Holiday informed Westgate that its
license approval committee had denied Westgate’s request for a transfer of the MBIl License
Agreement or any long-term license arrangeméulditionally, Holiday refused to release MBII

from its obligation to pay the Liquidated Damagebé sale to Westgate closed. Subsequently, in



accordance with the terms of the Purchase Ages¢riVestgate paid the Liquidated Damages into
escrow and closed on the purchase knowing thatlihbdong-term agreement for the license of the
Property as a Holiday Inn.

Although it denied Westgate’s application #olong-term license agreement, Holiday did
offer to enter into a temporary license agreerttaattwould allow Westgate to operate the Property
as a Holiday Inn for a period of six months feliag the closing. According to Westgate’s counsel
in connection with the transaction, Holiday’s sthpurpose in offering the six-month license term
was merely to allow time for Westgate to tii#éioa the Property away from the Holiday Inn brand.

It is undisputed that Westgate received no asseraom Holiday at this time that Holiday would
subsequently agree to extend the temporary license on a long-term basis.

After the closing occurred, Westgate and Holidagotiated the terms of atemporary license
agreement, which was back-dated to December 2, ROO¢ler to coincide with Westgate'’s closing
on the Property (the “Temporary License Agreeth)enVestgate began operating the Property as
a Holiday Inn on or about the same date.

The Temporary License Agreement was s$ented at arm’s length following active
negotiations in which Westgate was représeérby legal counsel.The agreement generally
provided that Westgate would get the benefithef Holiday Inn brand, worldwide reservation
system, worldwide advertising and marketing, training and web sites (among other things) in
exchange for the payment of certain licensing fees and other compensation to Holiday (the
“Licensing Fees”). The amount of the Licenditegs was determined based upon revenue Westgate

received from guests staying at the Property.



The Temporary License Agreement also esgly provided for automatic termination upon
the expiration of 6 months from the effectivededand states that “[lJicensee acknowledges and
agrees that this License confers upon Licensee absolutely no rights of license renewal following
expiration of the License Term.” The agreement also includes an “Entire Agreement” clause, which
provided in relevant part:

This is the entire agreement between the parties pertaining to the licensing of the

Hotel and supersedes all previous negotiations and agreements between the parties

pertaining to the licensing of the Hotel as a Holiday Inn . . . . No change in this

License will be valid unless in writing signed by both parties.

Thus, the agreement expressly prohibited anynside of the license term without the parties’
written agreement.

In addition, the Temporary License AgreemenSection 14(J) provided for recovery of
Holiday’s attorney’s fees and cesh the event that Westgate’s conduct required Holiday to enforce
the agreement. Specifically, the agreement provides in relevant part as follows:

Licensee agrees to pay Licensor all exges, including reasonable attorney’s fees

and court costs, incurred by Licensor . . rdmedy any defaults of or enforce any

rights under the License, effect termioatiof the License or collect any amounts

due under the License.

The parties operated pursuant to the terms dfehgporary License Agreement for the entire period
in which Westgate operated the Property as a Holiday Inn.

Shortly after Westgate closed on the Propaitestgate and Holiday began discussing the
possibility of Westgate operating a timeshare resort in conjunction with a Holiday Inn at the
Property on a long-term basis. In the context of these negotiations, in early 2005 Holiday began

requesting a clear articulation in the form of a written business plan of Westgate’s proposal to

operate the timeshare component in conjunction thghotel. It is undisputed that Westgate did



not provide the written business plan to Holiday for review until January 2006. Westgate’s
witnesses acknowledge that the delays in thetragms and in providing requested materials for
review were caused by both parties. As a result of the delays in the negotiations, both parties at
different times requested extensions of theaperary License Agreement, which was extended by
written consent of the parties for multiple shignm intervals beyond the original expiration date
of June 2, 2005.

At some point in 2006, Holiday informed Weditg#hat its application for a 10-year license
term had been approved by Holiday’s franchise approval committee. By mid-2006, the negotiations
had reached a point where Westgate believed andedlikely as long as the parties could come to
terms on how the timeshare component would worgonjunction with the hotel portion of the
Property. Ultimately, however, the parties did nohedo terms regarding the timeshare issues, and
Holiday informed Westgate in March 2007 that itaad intend to negotiate further. Thereatfter, the
parties executed a final written extension of the Temporary License Agreement for the purpose of
allowing for a transition of the Property to@her non-Holiday brand, and the Temporary License
Agreement subsequently expired according to its terms on May 31, 2007.

Pursuant to the Temporary License Agreeméfeistgate operated the Property as a Holiday
Inn, used Holiday Inn’s worldwide reservation system and got the benefit of Holiday Inn’s
worldwide marketing and advertising effofitsm December 2, 2004, until the Temporary License
Agreement expired on May 31, 2007. In exchaWMgestgate paid to Holiday the Licensing Fees
specified in the Temporary License Agrearhfor the same period totaling $920,000.00, which
represented primarily a percentage of revenue that Westgate received from guests staying at the

Property for this period. It is undisputed tlvédliday met its obligations under the Temporary



License Agreement throughout the term of the agreement, provided no assurance that the parties
would ultimately come to terms on an extension, and made no misrepresentations of fact to
Westgate. Indeed, Westgate’s corporate designee at his deposition could identify nothing that
Holiday did to cause Westgate harm other ttereive payment of éhLiquidated Damages and
Licensing Fees and ultimately elect not to egtthe Temporary License Agreement on a long-term
basis.
PROCEDURAL HISTORY

Westgate filed suit against Holiday alleging claims for unjust enrichment and promissory
estoppel. Specifically, with regard to the claim for unjust enrichment, Westgate alleged that Holiday
received a benefit in the form of payment by Westgate of the Liquidated Damages and the Licensing
Fees, which Westgate characterized as a “daelslevery.” According to Westgate, it would be
inequitable for Holiday to retain these funagsause Westgate only paid the Liquidated Damages
and Licensing Fees based upon its belief that the parties would eventually enter into a long-term
franchise agreement. The promissory estogpéh was based upon Holiday’s alleged promise to
Westgate that it “was amenable to the execw@tmmhconsummation of a long-term license agreement
with Westgate” and “had in fact approved Westgate for a new long-term license term” and
Westgate’s alleged reliance upon these promises to its detriment. Holiday denied the allegations and
counterclaimed for recovery of its fees and expenses pursuant to Section 14(J) of the Temporary
License Agreement.

Westgate moved to dismiss Holiday’s counterclaim, and Holiday moved for summary
judgment on both Westgate’s claims and its oaunterclaim for fees anekpenses. In response

to Holiday’s motion, Westgate conceded Holideas entitled to summary judgment on Westgate’s



claims and opposed only Holiday’s motion for recovarythe counterclaim. In light of Westgate’s
concession, the Court previously granted Holidasnmary judgment on Westgate’s claims, such
that the only issue currently beéothe Court is Holidy's entitlement to attorney’s fees and
expenses.
DISCUSSION

The Temporary License Agreement expressly provides for Holiday’s recovery of attorney’s
fees and expenses in the evibiat Holiday is required to “enfoe any rights under” the Temporary
License Agreement. Holiday defended this casseveral grounds, including that Westgate’s claim
is barred by the plain language in the Temporary License Agreement providing that the license
expired after 6 months, Westgate had no unilateral right of renewal, the Temporary License
Agreement represented the “entire agreement” of the parties, and the written agreement required any
extensions of its term to be set forth imnvating signed by both partsee Additionally, Holiday
argued that Westgate’s unjust enrichment claimarsed pursuant to the firmly-established rule that
there can be no claim for unjust enrichment whex@#rties’ relationship is governed by an express
agreement — namely, the Temporary License Agreement. Furthermore, it is undisputed that
Westgate has sought in this lawsuit to recovelLibensing Fees it paid to Holiday pursuant to the
Temporary License Agreement, and that Holidaigjkt to receive and retain those Licensing Fees
is a right that exists “under” the Temporary LisemrAgreement. Consequently, this lawsuit has
forced Holiday to “enforce” rights under the Temporary License Agreement, and Holiday is
therefore entitled to recover its fees and expenses under the plain language of the contract.

Westgate argues that Holiday’s defense ofdbtgon does not constitute enforcement of the

Temporary License Agreement because: 1) Holiday was not the party that filed suit and 2)



Westgate’s claim for recovery of the Licensing Fees was based upon equitable theories rather than
upon breach of contract.

As for Westgate’s first argument — that Holiday has not enforced the Temporary License
Agreement because it is not the plaintiff in ttése — absolutely nothing in the Temporary License
Agreement or the definition of the term “ende” limits applicability of the fee provision to
situations where Holiday has initiated the lawsindeed, Westgate apparently acknowledges that
Holiday’s successful defense against a clainbfeachof the Temporary License Agreement would
entitle Holiday to recover its feéslf Holiday would be entitledo recover its fees incurred in
defending a claim asserted expressly under the Temporary License Agreement, the mere fact that
Holiday is the defendant in this case cannot by itself render the fee provision inapplicable. In any
event, the definition of “enforce,” which means “togiforce or effect to (a law, etc.),” is much
broader than Westgate allowBlack’s Law Dictionary(7" Ed.). Although cases in which Holiday
successfully sued Westgate to remedy a breaghlplwould require the Court to “give force or
effect to” the Temporary License Agreement, thigniteon also encompasses situations such as the
present case in which Holiday has successfullyaley against Westgate’s attempt to deny Holiday
a right expressly provided for under the Temppilacense Agreement. For example, Holiday
received the Licensing Fees and has the right to keep them only because the Temporary License

Agreement expressly provides for it. With tirant of summary judgment dismissing Westgate’s

! Westgate states in its opposition memorandum‘thiastgate has NOT sought the return of the

fees paid under the Temporary License Agreement upon the basis that the Agreement was
somehow unenforceable or that any provision of the Agreement was breacbledhat
Defendant would in turn be forced to seek the enforcement of the terms of the Agreement.”

(Opp. Mem. p. 7-8) (emphasis added).



claims, that right has been given force and efteetreby entitling Holiday to recover its attorney’s
fees and expenses under the plain language of the Temporary License Agreement.

Westgate’s second argument — that the fee provision does not apply because Westgate’s
claims are based in equity rather than breacbmiract — fails because ittise nature of Holiday’s
defense, not the legal dressing of Westgataisglwhich determines whether Holiday has had to
“enforce” the Temporary License Agreement. Westgated have styled its allegations in this case
as a claim for breach of contract, breach ofitfy@ied covenant of good faith and fair dealing, or
as one of any number of equitable claims (or all of the above). Regardless of the legal theory,
Holiday would have defended by reliance upon the express terms of the Temporary License
Agreement, which contains the only obligatidtsliday had to Westgate. Moreover, the fact
remains that no matter its legal theory, temedyWestgate sought was recovery of the Licensing
Fees, thereby requiring Holiday to enforce ghtiunder the Temporary License Agreement to keep
them. Westgate cannot through artful pleading obgberéact that this case is at bottom a dispute
over ownership of the Licensing Fees paid unlderterms of the Temporary License Agreement.
Having in essence acknowledged the “enforceability” of the Temporary License Agreement and
Holiday’s right thereunder to retain the LicamgFees by conceding summary judgment to Holiday
on the merits, Westgate is thereby contractually liable for Holiday’s attorney’s fees and expenses.

As further support for Holiday’s claim, anothdistrict court within the Fourth Circuit
recently awarded Holiday its attayis fees in connection with its defense of a similar franchise
dispute based upon exactly the same license agreement fee pravagienVright Hospitality, LLC
v. Holiday Hospitality Franchising, Inc2009 U.S. Dist. LEXIS 73903, *28 (E.D. Va. 2009).

Westgate attempts to distinguisake Wrighon three bases: 1) the plaintiffliake Wright(“*Lake
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Wright”) asserted a breach of contract claim.&je Wright did not digute that Holiday had been
forced to “enforce” the license agreement by defehfee action; and 3) the dispute allegedly arose
during the term of the license agreement. Nafrtkese arguments meaningfully distinguishaise
Wright from the instant case.

First, the fact that Lake Wright assertadclaim for breach of contract represents a
distinction without a difference for the reasonsfggh above — namely, that under the language of
the Temporary License Agreement Holiday’s entitlemeriées turns on the nature of its defense,
not the legal dressing of the plaintiff'sagh. The defense Holiday assertetdake Wrightwas the
same one asserted here. Lake Wright claiméet, alia, that Holiday violated the implied covenant
of good faith and fair dealing and in a variety of wayake Wright at *24. The Court agreed with
Holiday, however, that the license agreement expressly gave Holiday the right to take the action
alleged to constitute breach of the implied covertd good faith and fair dealing, such that the
claim failed as a matter of lawd. Thus, as in the instant case, the plaintitfake Wrightsought
to impose extra-contractual duties on Holiday, to which Holiday defended by demanding
enforcement of the license agreement, which defined the only rights and obligations between the
parties.

Next, Westgate argues thatke Wrights distinguishable because it was undisputed in that
case that Holiday was entitled to fees. Lake Whrightanagement witnesses apparently did concede
in deposition testimony that if Holiday prevailés, successful defense tbfe suit would result in
the enforcement of the license agreeméhtat *27. That Lake Wright's representatives conceded
the obvious, however, hardly supports Westgate’'s argument in this case. In any event, it is clear

from theLake Wrightopinion that the plaintiff did contesloliday’s fee request at the summary
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judgment stage on several grounds, including treathion did not require Holiday “to remedy a
default, enforce a right, effect terminationgcoliect any amount due under the License Agreement.”
Id. Despite these arguments, the Court awarddid&joits fees pursuant to the same provision at
issue here.

Finally, Westgate claimsake Wrighis also distinguishable because the dispute apparently
resulted during the term of the licersgreement. Westgate fails to cite where this fact is located
in the opinion, and the Court could not determiefthe opinion when the dispute arose. In any
event, the opinion does not even mention the timingetlispute in its disssion of the attorney’s
fee issue, and Westgate provided no explanatiais opposition brief or at the hearing on these
motions as to the timing’s significance. Consenjlyeeven assuming the dispute arose during the
term of the license agreement, neither thatrfacany of the others cited by Westgate meaningfully
distinguished.ake Wrightfrom the instant case.

Further supporting Holiday’s position, the Teasee Court of Appeals, when faced with
a similarly-worded fee provision, held that a defendant who relied upon the contract to defend
against a claim for unjust enrichment was entitledbover attorney’s fees incurred in connection
with the defenseSegneri v. Milley 2005 Tenn. App. LEXIS 685 (October 19, 20@#)t denied,
2005 Tenn. LEXIS 256 (Mar. 21, 2005) (attacheBxsibit O). Segnerinvolved a landlord-tenant
dispute, in which the plaintiff tenants claimedylwere entitled to reimbursement from the landlord
for improvements the tenants made to the subject residehed *1. The trial court had permitted
recovery on an unjust enrichment theory and dehiethndlord’s request for recovery of attorney’s
fees incurred in connection with the defenise at *14. The Court of Appeals reversed. at *18,

*21. First, the Court found that there was atten lease agreement that governed the parties’
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respective rights and obligations, and the leasaatigermit recovery by the tenant of the value of
the improvements.Id. In fact, the lease contained a “surrender” provision stating that upon
expiration of the lease the tenant must surrender all alterations or additions to the ldddimrd.
*17. Inview of the express agreent between the parties, the Court held that the tenants could not
recover the value of the improvements orequitable theory of unjust enrichmemd. at *15-18.

Next, the Court considered the landlord’s raptior attorney’s fees incurred in connection
with its defense of the action. The lease provided that the landlord was entitled to recover its
reasonable attorney’s fees if it became “necedsamhe Lessor to employ an attorney to enforce
or defend any rights or remedies hereund&t’.at *19. Holding that the landlord was entitled to
recover fees incurred in connextiwith its defense of the claim for unjust enrichment, the Court
concluded as follows:

Clearly the attorney’s fees incurred by flaadlord] to defend against the [tenant’s]

demand for reimbursement for improvements was predicated on the Surrender

provision of . . . the lease. Accordingly, veserse the decision of the trial court in

denying the [landlord’s] request for attorney’s fees with regard to the issue of

improvements.

Id. at *21. It therefore made no difference to tloairt that the tenants were pursuing an unjust
enrichment theory rather than a claim for breach of the lelaseThe key issue under the fee
provision — which is nearly identical to the one in the instant case — was whether or not the
landlord’s defense was predicated on the leltkeBecause its defense plainly was grounded upon
the lease and the landlord prevailed on that defand thereby enforced the lease, it was entitled

to recovery of itattorney’s feesld. Likewise, in the instant case, because Holiday’s successful

defense to Westgate’s claims was predicataeh the Temporary License Agreement, Holiday is

entitled to its attorney’s fees and costs under the plain language of the agreement.
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CONCLUSION
For all of the reasons set forth aboves @ourt hereby GRANTS Holiday’s motion for
summary judgment as to its counterclaim for a#gimfees and expenses and DENIES Westgate's
motion to dismiss Holiday’s counterclaim. Counsel for Holiday and Westgate shall confer regarding
the amount of Holiday’s fees and expenses dniestgate objects to the amount, Holiday shall
submit an affidavit of fees and expenses for consideration by the Court.
IT 1SSO ORDERED.
s/J. Michelle Childs
United States District Judge

Greenville, South Carolina
November 16, 2010
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