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IN THE UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH CAROLINA
FLORENCE DIVISION

SeaCast of the Carolinas, Inc., ) C/A No. 4:09-cv-00186-RBH
Darnell Price, and Ernest Candies, lll, )

Plaintiffs,

V.

ORDER
Premise Networks, Inc., Darrell M. Holt, )
Larry Holt, and Nancy Holt, )

Defendants. )

This matter is before the Court on the Defendavitdion to Dismiss under Rule 12(b)(2), 12(b)(3

or alternatively, Rule 12(b)(6) t¢ifie Federal Rules of Civil Proceddréor the reasons stated below, this
Court grants the Defendants’ Motion to Dismiss pursuant to Rules 12(@)8)12(b)(2) of the Federal
Rules of Civil Procedure.

Background Facts and Procedural History

Plaintiff SeaCast of the Carolinas, Inc. (“SeaQamntered into a contract (“Contract”) with
defendant Premise Networks, Inc. (“Premise”) on June 24, 2008, to provide general services in the

installation of Premise’s telecommunications calaeFt. Bragg, North Carolina. The Contract

'Under Local Rule 7.08, “hearings on motions may be ordered by the Court in its
iscretion. Unless so ordered, motions magdtermined without a hearing.” The issues have
een briefed by the parties, and this Court believes a hearing is not necessary.

O O

2[A] district court has the discretion @tismiss on the basis of improper venue before

paching the issue of personal jurisdictioBucampo Pharms., Inc. v. Astellas Pharma, ##l
.3d 544, 550 n.3 (4th Cir. 2006).

—
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includes a forum selection and arbitration skin paragraph 26 under the heading “Dispute
Resolution.” This paragraph provides in pertinent part:

Any disputes arising under this Agreement must be brought in the State

of North Carolina within two years from the date on which the dispute or

claim arose. Any disputes, controsies, or claims arising out of or

relating to this Agreement shall besolved by binding arbitration

submitted to a single arbitrator and held in Alamance County, North

Carolina, or to a court of competent jurisdiction in Alamance County,

North Carolina, and the parties waive any defenses as to venue or

jurisdiction.
Further, paragraph 27 entitled “Jurisdiction anch&’ provides: “The parties acknowledge that the
Agreement has been entered into in the Staldooth Carolina by [Premise] and will be interpreted
under the laws of the State of North Carolina, unless otherwise mandated by law.”

On January 23, 2009, SeaCast and its African-American owners, Darnell Price and Ernes

Candies, 11, filed this action against Premise and the Holts, as its officers and owners, asserting
Premise’s termination of the Coatt violated the Plaintiffs’ civitights and constituted discrimination.

In their Complaint, the Plaintiffs specificaltyaim a “Violation of Civil Rights” under “42 USC 1985"

and allege “That the Defendants did treat Plaintiffa manner inferior to that enjoyed by white

citizens of these United States respecting their Contrddte Plaintiffs also assert state law claims fgr

breach of contract, breach of contract accompaniddilog, slander, and civil conspiracy; they are
seeking actual, consequential, and punitive damages.

On April 13, 2009, the Defendants filed Defendants’ Motion to Dismiss and Defendants’

[

hat

Memorandum of Law in Support of Their Motion to Dismiss (“Def. Mem. in Support”) on the grounds

that the parties have designated and selecterbtitées of Alamance County, North Carolina, as the
only proper forum for any dispute arising out of @entract, and this Court lacks personal jurisdictio

over the Defendants. On May 12, 2009, the Plaintiffs filed a Memorandum in Opposition to
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Defendants’ Motion (“Plaintiffs’ Mem. Opp.”), claimg that the Contract’s forum selection clause dd
not apply to their discrimination claims. On W22, 2009, the Defendants filed a reply and attached
supplemental authority. Thus, the matter has now been briefed extensively and is ripe for
consideration.

Standard of Review

A motion to dismiss based on a forum setatitlause should be properly treated under Rule
12(b)(3) as a motion to dismiss on the basis of improper v&ageSucampo Pharms., Inc. v. Astellag
Pharma, Inc.471 F.3d 544 (4th Cir. 2006). “Dismissal is an appropriate procedure when faced w
valid and enforceable forum selection claus# grovides the case should be brought in another
forum.”Atlantic Floor Servs., Inc. v. Wal-Mart Stores, Ir834 F. Supp. 2d 875, 880 (D.S.C. 20GEe
Carnival Cruise Lines, Inc. v. Shu#99 U.S. 585 (1991) (approving of dismissal pursuant to a valig
forum selection clauselercury Coal & Coke, Inc. v. Mannesmann Pipe & Steel C686,F.2d 315,
318 (4th Cir. 1982) (remanding with instructions to dismiss and stating: “Both parties are free to
their remedies in the courts of New Kan accordance with their agreement”).

Rule 12(b)(2) of the Federal Rules of Civil Procedure is applicable to motions to dismiss fq
lack of personal jurisdiction. “When personal juitsiton is challenged by the defendant, the plaintiff
has the burden of showing that jurisdiction exist®trev v. Pride Int'l, InG.465 F. Supp. 2d 555, 558
(D.S.C. 2006). When the court decides a prepeasonal jurisdiction dismissal motion without an
evidentiary hearing, the plaintiff need only prove a prima facie case of personal jurisdictiobs v.
Bakker,886 F.2d 673, 675 (4th Cir. 1989). In determining the existence of personal jurisdiction, t
court must draw all reasonable inferences from both parties’ pleadings, even if they conflict, in th

plaintiff's favor. Tetrev,465 F. Supp. 2d at 558.
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Discussion

The Contract at issue in this matter contarisrum selection clause, which provides that any
disputes arising out of or related to the Contract will be litigated in North Carolina. “Federal law
governs a district court’s decision to enfoazenot enforce a forum selection clausgcbott v.
Guardsmark Securityg74 F. Supp. 117, 120 (D.S.C. 1995) (citBtgwart Org. v. Ricoh Corp487
U.S. 22 (1988)). Under federal law, a forum selection clausens facievalid and enforceable when
it is the result of an arm’s length transactiorsbphisticated business entities absent some compelli
and countervailing reasoAtlantic Floor,334 F. Supp. 2d at 877. A forum selection clause should |
enforced unless enforcement is shown by the resisting party to be “unreasonable” under the
circumstancedd. Forum selection clauses may be considered unreasonable if: (1) their formatio
induced by fraud or overreaching; (2) the comptagrparty will essentially be deprived of his day in
court because of the grave inconvenience or unfairness of the selected forum; (3) the fundament
unfairness of the chosen law may deprive the plaintiff of a remedy; or (4) their enforcement woulg
contravene a strong public policy of the forum state(citing M/S Bremen v. Zapata Off-Shore Co.,
407 U.S. 1, 10 (1972))

In the instant matter, it is undisputed thatrbobntracting parties are sophisticated business
entities that freely and voluntarily entered into ther@ract in North Carolina for a commercial projeg
to be executed in North Carolina and governed bstiNGarolina law. Significantly, the Plaintiffs do
not address any of the four circumstances they must prove to show unreasonableness. As such

reasonableness is not at issue Henagl the Plaintiffs effectively concede that the forum selection

*There are no facts to suggest otherwise, and no party has argued to the contrary.

“Nonetheless, applying the four factors to the facts of the instant matter, the Plaintiffs
annot meet their heavy burden. First, the record is devoid of any evidence of fraud or
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clause at issue is valid and enforceable as a matter of law. The Plaintiffs, however, make two
arguments that this Court must address. Reading the forum selection clause generously, the Plg
take the position that the forum selection clausenged such that it would neither apply to the
Plaintiffs’ tort claims or civil rights claim, which&imore in the nature of [a] tort claim,” nor to the
Plaintiffs in their individual capacities. [Pldifis’ Mem. Opp., p.1]. This Court disagrees.

District courts in the Fourth Circuit have applied the Fourth Circuit’s analysis in valid “choi
of law” provisions to forum selection clauses, holding thahtract-related tort claims are subject to a

valid forum selection claus&ee Varsity Gold, Inc. v. LunenfeMl. CCB-08-550, 2008 WL 5243517

verreaching on the part of the Defendants. Baeev v. Pride Int'l InG.444 F. Supp. 2d 524, 530
D.S.C. 2006) (The mere fact that a case sebaipon or contains allegations of fraud does not
bnder a forum selection clause unenforceablegoid, the Plaintiffs cannot set aside the forum
election clause on grounds of inconvenieneaCast freely and voluntarily entered into the
fontract in North Carolina for a commercial @djto be executed in North Carolina and governed
y North Carolina law. Whatever inconvenience Biaintiffs would suffer being forced to litigate

h North Carolina was clearly foreseeable at thetohcontracting. Third, the Plaintiffs do not
llege in their memorandum that the applicabbiNorth Carolina law will cause an unfair result in
ne instant matter. Notably, the choice ofrtddCarolina law and a North Carolina forum was a
asis of the parties’ bargain. In any event, af/émns Court retained jurisdiction of this case, it

ould need to consult North Carolina law to leedhe dispute. [Contract, § 27]. Finally, the
najority of case law has clearly established that enforcement of the forum selection clause would
ot contravene a strong public policy of South Carolina./Sleatic Floor, 334 F. Supp. 2d at
79-80;_see alsMinorplanet Sys. USA Ltd. v. Am. Aire, In®628 S.E.2d 43, 45 n.1 (S.C. 2006)
‘Under South Carolina law, a consent to jurgsidn clause is generally presumed valid and
nforceable when made at arm’s length by sophisticated business entities.”).

*The Fourth Circuit has held that contract-redaiert claims, in addition to contract claims,
re subject to a valid choice of law provision. S#achi Credit Am. Corp. v. Signet Bank66
.3d 614, 628 (4th Cir. 1999) (The Fourth Circuit has “honored the intent of the parties to choose
ne applicable law” where the given provision in the contract is “sufficiently broad to encompass
ontract-related tort claims.”); .cAmerican Recovery Corp. v. Computerized Thermal Imaging,
nc., 96 F.3d 88, 93 (4th Cir.1996) (holding tleet arbitration clause that provided

[0)]

rbitration for any dispute that “ar[ose] outasfrelated to” the agreement was a broad clause,
Capable of expansive reach”); Prima Paint Corp. v. Flood & Conklin Mfg.388 U.S. 395, 398
1967) (labeling as “broad” a clause that requirdgtia@tion of “[a]ny controversy or claim arising
ut of or relating to this Agreement”).
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(D. Md. Dec. 12, 2008) (dismissing contract-related tort claims for improper venue because the fq
selection clause applied to all claims “arising from or related to” the agreeMardity Gold, Inc. v.
Cron,No. 5:08-CV-81-BO, 2008 WL 4831418 (E.D.N.Kov. 5, 2008) (dismissing plaintiffs’
contract-related claims for tortious interferendéhweontracts and business relationships and unjust
enrichment pursuant to Rule 12(b)(3) based on therfeselection clause contained in the contraetg;
also Belfiore v. Summit Fed. Credit Unie¥h2 F. Supp. 2d 629, 632 (D. Md. 2006) (finding that tort
actions that arise out of the contractual relationahgpsubject to the forum selection clause so as to
prevent artful pleading around such a clauBejry v. Soul Circus, Inc189 F. Supp. 2d 290, 294 (D.
Md. 2002) (finding a forum selection clause in arpyment contract to encompass plaintiff's tort
claims). Moreover, these Fourth Circuit distgourt opinions are consistent with the majority of
decisions from other circuits that have addresseddsig and have consistently ruled that a reasona
forum selection clause applies not only to contcaims, but to contract-related claims as Well.

| Forum Selection Clause and the “42 USC 1985 claim”

Addressing the Plaintiffs’ arguments separattlg, Plaintiffs first argue that their “42 USC

1985" discrimination claim is outside the scope offttam selection clause because “[t]his is more i
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the nature of [a] tort claim . . . [and] [t]he parties did not consider discrimination and other tort claims

[when] entering into the Agreement.” Howevel forum selection clause at issue here applies to

°See, e.g.Lambert v. Kysar983 F.2d 1110, 1121-22 (1st Cir. 1993) (providing that
contract-related tort claims involving the saoperative facts as a parallel claim for breach of
ontract should be heard in the forum selectethbycontracting parties”); Crescent Int’l, Inc. v.
vatar Communities In¢857 F.2d 943, 944 (3d Cir. 1988); Ginter ex rel. Ballard v. Belcher,

rendergast & Lapori®36 F.3d 439, 444-45 (5th Cir. 2008); General Elec. Co. v. G.

Ao O

iempelkamp GmbH & Cp29 F.3d 1095, 1096 (6th Cir. 1994); Kochert v. Adagen Med. Int'l,

nc., 491 F.3d 674, 680 (7th Cir. 2007); Terra Int'l, Inc. v. Miss. Chem. Cob#j®. F.3d 688, 693-

O

[da)

4 (8th Cir. 1997); Manetti-Farrow, Inc. v. Gucci Am., |r858 F.2d 509, 511-12 (9th Cir. 1988);
tewart Org., Inc. v. Ricoh Cor@10 F.2d 1066, 1070 (11th Cir. 1987).
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mplication of civil rights alone inadequate teplude enforcement of a forum selection clause).

“[a]ny disputes, controversies, oiaims arising out of or relating to this Agreement” and is broad
enough to encompass the Plaintiffs’ contract-related tort cl@m&rima Paint Corp.388 U.S. at

398. Additionally, as discussed above, other caartse Fourth Circuit have consistently found
similarly worded contractual forum selection anbi@ation clauses to apply to contract-related tort
claims. In the instant matter, all of the Plaintiffiaims arise out of or relate to the Defendants’
termination of the Contract with the Plaintiffsitstall telecommunications cables at Fort Bragg, Nor
Carolina. Thus, this Court finds that all of fRkaintiffs’ contract-related claims, including the tort
claims, are subject to the forunlesgtion clause in the Contract.

At first glance, the civil rights claim allegéyy the Plaintiffs pursuant to “42 USC 1985" may
relate to the Contract at issue as well, as thatffs would have no basis for their discrimination
claim had the parties not entered into the Contreicwever, the Fourth Circuit has not decided
whether civil rights claims are subject to a vaidl enforceable forum selection clause, and federal
courts in other circuits are split on the is$udlithout deciding the issue and assuming that the forur
selection clause in the instant matdees noapply to the Plaintiffs’ civil rights claim, dismissal is still

appropriate because this Court lacks personal jurisdiction over the Defendants.

"CompareRed Bull Assocs. v. Best Western Int'l, In862 F.2d 963, 967 (2d Cir. 1988)
refusing to enforce an otherwise valid forumeséibn clause on the basis that it would frustrate
nforcement of Title VII), antlValker v. Carnival Cruise Line407 F. Supp. 2d 1135 (N.D. Cal.
000) (declining to enforce forum selection clawsere it would undermine society’s interest in
boting out discrimination and ensuring that theatled members of society may equally partake

W social intercourse), witiVoolf v. Mary Kay Inc, 176 F. Supp. 2d 642, 649 (N.D. Tex. 2001)
Red Bulland its progeny do not hold that forum sétatclauses are never enforceable in civil
ghts actions; ratheRed Bullteaches that the district court . . . may in its discretion find cause to
jnore the general rule of the enforceability of valid forum selection clauses.” (finding the
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1 Lack of Personal Jurisdiction

The Plaintiffs’ Complaint does not statpredicate for personal jurisdiction over the
Defendants because it is devoid of any allegatibasthe Defendants conducted any activity in Sout
Carolina pertinent to this case. Personal juctszh over an out-of-state defendant may be either
general or specific.

A: General Jurisdiction

Section 36-2-802 of the South Carolina Codéatizes general jurisdiction over persons who|
do business or maintain a principal place of business in the forumS#egC. Code Ann. § 36-2-802
(2009). As such, general jurisdiction arises fparty’s continuous and systematic activities in the
forum stateHelicopteros Nacionales de Colombia, S.A. v. HE6 U.S. 408, 415-16 (1984). These
activities must be “so substantial and of such areas to justify suit against [the defendants] on
causes of action arising from dealireggtirely distinct from those activitiesliiternational Shoe Co. v.
Washington326 U.S. 310, 318 (1945). General jurisdiction is proper where the defendant has
purposefully “availed himself of the privilege of conducting business [in the forum sBteger King
Corp. v. Rudzewicz71 U.S. 462, 476 (1985).

In the instant matter, the Pl&iifs fail to establish, much &s argue, that the Defendants have
any systematic relationship with South Carolina.eaWh defendant challenges the existence of persq
jurisdiction, the plaintiff bears the burdend#monstrating that personal jurisdiction exiSestrev,465
F. Supp. 2d at 558. In their Complaint, the Plaintiffs state that Premise is “a corporation duly for
and existing under the laws of the state of Nortlof@za [and] the individual Defendants are [] citizen
and residents of the State of North Carolina, and were officers and owners of the Defendant
corporation.” [Complaint,  4]. Subsequentlye befendants challenged the existence of personal

jurisdiction in South Carolina and asserted fra@mise does not currently conduct any business in
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South Carolina. [Def. Mem. in Support, pp.6-Significantly, the Plaintiffs do not even attempt to
contradict the Defendants in their Memorandum in Opposition to Defendants’ Motion. Thus, Sou
Carolina lacks general jurisdiction over the Defendants.

B: Specific Jurisdiction

A court may exercise specific jurisdiction whtine out of state defendant engage[s] in some
activity purposely aimed toward the forum state and . . . the cause of action arise[s] directly from
activity.” ESAB Group, Inc. v. Centricut, LL34 F. Supp. 2d 323, 331-32 (D.S.C. 19%@eS.C.

Code Ann. 8§ 36-2-803. Minimal, isolated or ulisited contacts, however, do not give rise to the
required purposeful connection between anobstate defendant and the forum statsbro USA Inc.
v. Goner825 F. Supp. 738, 741 (D.S.C. 1993).

In the instant matter, the Plaintiffs’ Complaaiteges no individual conduct, acts, or contacts
any of the Defendants aimed toward South Carolidditionally, the Contract at issue was entered
into in the State of North Carolina. [Contract, § 2Bgcause the Plaintiffs have completely failed to
respond to the Defendants’ assertion that this Court lacks specific jurisdiction over the Defendant
South Carolina lacks specific jurisdiction over the Defnts. As such, the Plaintiffs have not met
their burden in establishing that this Courtynpgoperly exercise personal jurisdiction over the
Defendants, and South Carolina has neither generapecific jurisdiction over any of the Defendant

I Forum Selection Clause and the Individual Plaintiffs

The Plaintiffs further assert that the forumesgibn clause does not apply to them as individu
because neither plaintiff “agreed to be bound in anyway by the Agreement.” While this Court hag
found no authority addressing the issue of whetio&-signatories to a contract are bound by the
provisions of a forum selection clause in toatcact, there is ample authority holding that non-

signatories, specifically principles of a corporatiare bound by the terms of an arbitration clause in
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contract to which the corporation is a party. Heereit is not necessary to address the Plaintiffs’
argument that the forum selection clause does not apply to them as individuals because, as discl
above, the Plaintiffs have failed to show thatsonal jurisdiction exists over the Defendants.
Conclusion

In conclusion, this Court finds that the forum selection clause was the result of an arm’s le
transaction by two sophisticated business entities. PTdiatiffs have failed to establish that the foruni
selection clause at issue is unreasonable, an@¢thig finds the clause to be valid and enforceable.
Moreover, this Court finds that the forum selecticauske applies to the Pl&ifs’ contract-related tort
claims without deciding whether the clause appligbé¢oPlaintiffs’ civil rights claim. As such, venue
in the United States District Court for the DistraétSouth Carolina is improper. Additionally, this
Court lacks personal jurisdiction over the Defendaamsl, dismissal is appropriate. Based on the
foregoing, Defendants’ Motion to Dismiss for improper venue and lack of personal jurisdiction is
GRANTED. This case is heredISMISSED in its entiretywithout prejudice®

IT IS SO ORDERED.

s/ R. Bryan Harwell

R. Bryan Harwell
United States District Judge

Florence, South Carolina
December 28, 2009

8The Court notes that the Plaintiffs will noé prejudiced by this dismissal because the
tatute of limitations will not be implicated so long as the Plaintiffs re-file in North Carolina in a

fimely fashion.
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