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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
FLORENCE DIVISION

Crossman Communities of ) Civil Action No. 4:09-1379-RBH
North Carolina, Inc.; )
Crossmann Communities, Inc.; )
Beazer Homes Investment Corp.; )
Beazer Homes Corp., Inc., )
) ORDER
Plaintiffs, )
)
VS. )
)
Harleysville Mutual Insurance )
Company, )
)
Defendant. )
)

Before the Court is [358] Motidior Attorney’s Fees in this &ion by the plaintiffs, hereinafter
referred to as “Beazer”. The defendant “Haneles’ filed a response in opposition to the motion, and
Beazer filed a Reply. The motion is ripe for disposition.

The parties filed motions to seal Beazer'simeandum in support of the motion for attorney’s
fees, Harleysville’s objection to the motion for attorney’s fees; the affidavits of Martin M. McNerney,
Brett A. Steele, Robert M. Horkovich, and EJicTidd; all King & Spalding invoices in tAeue Blue
Coverage Caseattached as Exhibit A to the affidavit of Martin M. McNerney; and all ElImofe,
Goldsmith, P.A. and Elmore Wall, P.A. invoices in Three Blue Coverage Casattached as Exhibit
A to the affidavit of L. Franklin EImore, on thmsis that they contain confidential and proprietaly

information regarding hourly rates, fee structyeesd discounts negotiated. The Court granted the

! Under Local Rule 7.08, “hearings on motionsyrba ordered by the Court in its discretion
Unless so ordered, motions may be determined without a hearing.”
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motions on a temporary basis in order to allow irdt@ parties to object tbhe motions to seal. No

objections have been received by the Court. Thezethe motions to seal [ECF No. 357 and 361] are

granted on a permanent basis. However, this evillenot be sealed. The parties have furnished tf
sealed documents to the Canrtameraand the Court has revieweeth before ruling on the motion.
Counsel for the parties shall file under seal othe docket the documents which were submitted
to the Courtin camera. These include Beazer's Memorandurupport of its Motion for Attorney’s
Fees; the affidavit of Martin M. McNerney with athed exhibits; the affidavit of Brett A. Steele; th
affidavit of Robert M. Horkovich; taaffidavit of Eric J. Tidd; all invoices attached as Exhibit A to tH
affidavit of L. Franklin ElImore; and Harleysville@bjection to Beazer's Mmn for Attorney’s Fees.

The Court must now turn to the reasonablenésse Beazer requestrfattorneys’ fees and

costs. Beazer requests the Court to award $1,110,483a8@iiney’s fees and costs for this action{

(The total amount of costs requested is $119,330.2he total amount of fees requested

$991,153.05.) Beazer also requests the Court to atvezdsonable attorney’s fees and costs f

responding to Harleysville’s post-judgment motion ardraey’s fees and costs for the appeal to the

Fourth Circuit Court of Appeals.
In McAfee v. Boczai738 F.3d 81, 88 {4Cir. 2013), the Fourth Circuit recently summarize
the proper procedure and standard for making an attorney’s fee award as follows:

The proper calculation of afterney’s fee award involves a three-step process. First,
the court must “determine the lodedigure by multiplying the number of reasonable
hours expended times a reasonable r&eblinson v. Equifax Info. Servs., LLE50

F.3d 235, 243 (& Cir. 2009). To ascertain what is reasonable in terms of hours
expended and the rate charged, the court is bound to apply the factors set forth in

2 Beazer has represented to the Court that AgipeA to its Reply (ECF No. 366) contains its

itemized costsSee alspthe affidavits of EImore and McNesw indicating the total costs incurred by

each firm. The Court has reduced this amount by $17,298.86, as indicated later in this order.
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Johnson v. Georgia Highway Express,.)i88 F.2d 714, 717-19(%ir. 1974) . . .

Next the court must “subtract fees for mgpent on unsuccessful claims unrelated to

successful ones.Id. at 244. Finally, the court shousvard “some percentage of the
remaining amount, depending on the degree of success enjoyed by the plahtiff.”

To determine the reasonable numbé&oafs and the reasonable rate to use in calculating
lodestar, the Courtis guided by twehon-exclusive factors. Thesefors, which have been approve

by the Supreme Court and embraced by the Fourth Circuit are:

(1) the time and labor required; (2) the novelty and difficulty of the
guestions; (3) the level of skill required to perform the legal service
properly; (4) the preclusion of employment by the attorney due to
acceptance of the case; (5) the onwry fee; (6) whether the fee is
fixed or contingent; (7) the time limiians imposed by the client or the
circumstances; (8) the amount involved and the results obtained; (9) the
experience, reputation, and ability of the attorneys; (10) the
“undesirability” of the case; (11}he nature and length of the
professional relationship with the client; and (12) awards in similar
cases.

Rum Creek Coal Sales, Inc. v. Capert®hf.3d 169, 175 (4th Cir. 1994) (citidghnson v. Georgia
Highway Express, Inc488 F.2d 714 (5th Cir. 1974pee Blanchard v. Bergero#89 U.S. 87,91 n.5
(1989). These factors were first adopted by the Fourth CircBariber v. Kimbrell's, Inc.577 F.2d

216, 226 (4th Cir. 1978).In more recent cases, some courts restate the sixth factor as relati
counsel’'s expectations at the outset of the litigatsa®e Brodziak v. Runyaty5 F.3d 194, 196 (4th

Cir. 1998) (quotingeEOC v. Service News, C898 F.2d 958, 965 (4th Cit990)). Although the

factors are not always applicab&ervice News398 F.2d at 965.

Step One: Reasonable Number of Hours and Reasonable Hourly Rate

*The local rules in this District require that “[a]ny petition for attorney’s fees . . . comply
with the requirements set forth Barber v. Kimbrell’s, Inc. . .” Local Rule 54.02 (D.S.C.).
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To establish the number of hours reasonably expended, the attorney “should submit ev,

supporting the hours worked . .Hensley v. Eckerhar61 U.S. 424, 433 (1983). The number ¢

hours should be reduced to exclude “hours @in@atexcessive, redundant, or otherwise unnecessgry

in order to reflect the number of hours that would properly be billed to the ¢tieat.434.

The hourly rates included in a request for attorneys’ fees must also be reaséaakiey 461

U.S. at 433. A reasonable hourly rate is definedthe ‘prevailing market rate[] in the relevant

community.” Rum Creek Coal Sale31 F.3d at 175. The relevantnemunity for determining the

prevailing market rate is generally the communityimch the court where the action is prosecuted sits.

Id. “In circumstances where it is reasonable tamedttorneys from other communities, however, th

rates in those communities may also be considereld. This determination is fact intensive and the

Court may look to what attorneys earn from payingxt$iéor similar services in similar circumstances.
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See Blum v. Stensof65 U.S. 886, 895 n.11 (1984). “While evidence of fees paid to attorneys of

comparable skill in similar circustances is relevant, 400 is the rate actually charged by th

petitioning attorneys when it is shown that they henléected those rates in the past from the client.

Rum Creek Coal Sale] F.3d at 175 (citinGusman v. Unisys Cor@86 F.2d 1146 (7th Cir. 1993)).

In this case, South Carolina counsel for Beattex EImore Goldsmith law firm, presenteq

billing records showing that they spent 350.3 hofiegtorney time and 353.55 hours of paralegal tinpe

on this coverage casBro haccounsel King & Spalding of Washirat, DC, presented billing recordg
showing that King & Spalding, spt 1627.70 hours of attorney time working on this case and 43
hours of paralegal and support staff time. Beazdaisned attorney time was therefore 1978 hours
total attorney time and 792.65 of paralegal and sugpaif time. In evaluating whether these hou

were reasonably expended and whether the hourly rates were reasonable, the Court addre
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relevant factors below.
1. Time and Labor Required

This lawsuit was initiated in 2009 by Cincinnati Insurance Company against Beazer a
related entities. In October of 2009, Beazer filed a third party complaint against Harleysy
Harleysville then filed fourth party complaints fmontribution against eight (8) insurance compani
with whom Beazer had previously settled. Thee was stayed from May 4, 2011 to October 12, 20
due to the pendency @rossmann Communities of North Clma, Inc. v. Harleysville Mutual
Insurance Cq 717 S.E.2d 589 (S.C. 2011) and frorpt8enber 20, 2012 to December 5, 2012, pendi
mediation of the underlying state court actidviotions for summary judgment were filed, and thi
Court issued an order granting in part and degyn part Beazer’'s motion and denying Harleysville
motion. The court also granted the motions for summary judgment by the fourth party defendi

Beazer indicates that it is not asking for anraeg’s fee award for Elmore Goldsmith’s time
before November 2, 2009 because a separate billengds not opened for this case until then. TH
first time entry for which King & Spalding seeks award is August 20, 2009. The last time ent|
submitted by Elmore Goldsmith was Septen®@r2013; the last time entry submitted by King 4§
Spalding was August 27, 2013. The trial in this case was held on August 12 and 13, 2013. Th¢
entered its judgment on September 27, 2013. A post trial motion was filed by Harleysville on Og
25, 2013. Beazer filed a response in opposition on idbee 12, 2013. Beazer also filed an appe

of this court’s judgment. This court entegedorder on January 8, 2014, granting in part and deny,

in part Harleysville’s post trial motion. In that orgthe Court reduced the indemnity award and further

elaborated on its findings regarding the attorney’s fees in the underlying action.

The time and labor required to litigate this case hmen substantial due to the nature of th
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litigation. Further, this has been along, complex c@ke.record contains many motions, pretrial ar
post trial, each of which has been fully briefed. The bench trial of the case took two days.

Harleysville asserts that the lawyers and legal professionals at Elmore Goldsmith and K
Spalding expended more hours than reasonablyseaceto litigate the duty to defend issues.
contends that twenty-five (25) different @hkeepers from King & Spalding and fourteen (14
timekeepers from Elmore Goldsmith billed time on this case. Beazer responds that it only sg
recover for the time of eleven (11) timekeepeisiag & Spalding and nine (9) timekeepers at EImot
Goldsmith. The Court does not find this to beaasionable, as the work on the case was complex
spanned some four years.

Harleysville also contends generally that many bills contain duplicative billing and va
entries. However, Harleysville does not point to any specific instances of this. Therefor
reductions will be made on this basis.

Beazer indicates that the request for attornéess does not include time entries related

Cincinnati. Further, EImore stateshis affidavit that “time entes on the invoices depicting work or
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the coverage case that was not expressly limited to either Cincinnati or Harleysville issues have be

reduced by 50 percent to account for the possibility that a portion of those tasks could be rel

enforcing Cincinnati’s duties to Beazer.” (ECF I868-1, p. 4, 1 8) The Court finds that this is a fajir

method of ensuring that Harleysville does not pay Beazer’s costs relating to Cincinnati.
Harleysville also argues that the fee award should not include the time spent on prep

motions in limine and other motions that it descibs unsuccessful. When a movant has pursued &

successful and unsuccessful claims, “the mostatitactor . . . is thelegree of success obtained.

because when a movant has achieved only partlahited success, the product of hours reasonat
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expended on the litigation as a whole may be an excessive amBrodZiak,145 F.3d at 196-97

(quotingHensley461 U.S. at 436). In determining whether to reduce the compensable hours, the
must first identify the relationship between the ssstid and unsuccessful claims. If the claims a
based on different facts and legal theories,ntfowant should not be compensated for time spe
pursuing the unsuccessful claims because that @fé@nhot “expended in pursuit of the ultimate resu
achieved.'Hensley461 U.S. at 435. However, “[i]n [some] cases, the [movant’s] claims for relief \

involve a common core of factswill be based on related legal theories. Much of counsel’s time

be devoted generally to the litigation as a wehahaking it difficult to divide the hours expended oh
a claim-by-claim basis.Id. In such a case, “the district costtould focus on the significance of the

overall relief obtained by the [movant] in relatimnthe hours reasonably expended on the litigation.

Id. Here, the motions referenced by Harleyswilte not deal with unsuccessful claims but rathg

arguably unsuccessful motions. Therefore,Gbert will not reduce the hours claimed by the time

spent on those motions.
Harleysville also contends that the fees eosts being sought improperly include time spe

in preparing pleadings filed on behalf of some of the Fourth Party DeferidBetzer responds that
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the confidential settlement agreents between Beazer and the Fourth Party defendants obligated

Beazer to reimburse the Fourth Party defendamthéocosts associated with Harleysville’s Fourth

Party Complaint. It appears that Beazer has ignive€ourt’s previous ruling in this regard. In it

* The affidavit of L. Franklin Elmore states that “time entries related to tasks other
enforcing Harleysville’s duties to Beazer have besslacted” and time entries that are not cle
whether they pertain to Cincinnati or Harleysvilkeve been reduced by 50 percent. (ECF No. 358
p. 4) The affidavit does not make clear whethea®er sought to recover for work performed on tf
Fourth Party claims. However, Harleysville’s objections to the motion for attorney’s fees (ECH
362, p. 17) indicates that the invoices include wanrkourth party claims. In Beazer's Reply (ECH
No. 366, p. 6), Beazer clarifies thiestill seeks an award for the tirspent on the fourth party claims
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Findings of Fact and ConclusioosLaw (ECF No. 350), this Couatready found that “this action did
not just involve the dispute between Beazer andieylsville. It was initiated by Cincinnati and alsg

involved several other carriers. Therefore, angrabof attorney’s feefor this action should only

include work performed in relation to the displietween Beazer and Harleysville.” (ECF No. 35,

p. 53, note 16) The Court reiterates this ruling here.

In addition, as noted by Harleysville, it was not a party to the agreements between Beaz

the other insurance companies and should not beregljoipay Beazer’s attorney’s fees in connectipn

with those agreements. Neither party has segrddat the court the specific billings for time sper

on the fourth party claims. However, Beazerthasurden of proof, and Harleysville has challeng¢d

er ar

—

the charges. Itis not the court’s duty to comdbrécord to determine the exact number of hours spgnt

by Beazer on the fourth party claims. Therefore, witelp from the parties, the court is forced {
concoct a method of formulating the number of hours that should be deducted.

In reviewing the invoices, it appears that roughlg-thirds (2/3) of theilis were for time after
March of 2013, when the fourth hy defendants were dismissealdeno longer parties and that one
third (1/3) was for time while the fourth party defenttawere parties. Regardless, the Court beliey
that this is a fair estimation of the time that waseasonably should have been spent. Again, Bea
has the burden of proof and its failure to segret@éime spent on the fourth party claims leaves tf
Court with a difficult task. In fairness, sompertion of the time spent before March, 2013 when t
fourth party defendants were still parties wasnépon other aspects of the case that did invol
Harleysville. The Court notes that this case wasadlgtthree cases in one: Cincinnati vs. Beazer (f
which deductions were already made by Bea®&sgzer vs. Harleysville; and Harleysville vs. th

fourth party defendants. The Court considered neduthe total time by one-third to account for th
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time spent while the fourth party claims weregi@g. However, because equitably some time wjas

obviously spent that overlapped with the time involving Harleysville, the Court will make a
reduction in time rather than a 1/3 reduction. Tleeeefthe Court will reduce the total requested tin
by one-fourth, representing the work on the fourth party claims.

Harleysville has objected to the inclusionBeazer's costs of theills of Ms. Christine
Companion Varnado and the Seibels Law Firm, on the basis that this law firm repres
Massachusetts Bay Insurance Compamg of the fourth party defendant§he Court agrees that,
consistent with its previous order, these costs should not be awarded. Therefore, the Court
$17,298.86 from the costs to be awarded.

Harleysville contends that the award should inctude time spent on tasks related to it

indemnity obligations, only its duty to defend. Mghthis may be an unduly narrow reading of the

relevant case lathis Court’s Findings of Fact and Conchuss of Law stated that Beazer was entitlg
to recover its reasonable attorney’s fees and ousisred “in this action to enforce Harleysville’s duty
to defend.” (ECF No. 350, p. 53) In additione tGourt entered judgment “in favor of Beazer ar
against Harleysville for Beazerattorneys’ fees and costs incurred in this action to enfo
Harleysville’s duty to defend.ld. Beazer did not file a motion to alter or amend. Regardless, cle
the vast majority of the recovelny Beazer concerned the attornggss for the underlying action. The
amount of the indemnity award was very small coragao the amount of attorney’s fees awarded f
the breach by Harleysville of its duty to defend. i/t would be difficult to determine which time

entries pertained solely to the duty to indemnifgpgosed to the duty to defend, Harleysville asse

>Hegler v. Gulf Ins. C9270 S.C. 548, 243 S.E.2d 443 (19B3renyi, Inc. v. Landmark Am.
Ins. Ca, C.A. No. 2:09-cv-01556-PMD, 2010 WL 233861, *10 (D.S.C. Jan. 14, 2010).
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that all work by Beazer’s counsel associated WithRick Moore and/or the damages and repairs
the buildings at the True Blues@art should not be awarded, as tinge was related to indemnity and
was not related to Harleysville’s defense obligatioBsazer asserts that the testimony and affida
of Moore did relate to the duty to defend. Beamgues that Harleysville had taken the position th
it had no duty to defend because there was no possthéityHarleysville was obligated to indemnify

Beazer on the basis there was no property damage caused by an occurrence. Beazer conteng

Moore testimony related to proving its position in tieigard. The Court finds that the attorney time

and costs relating to Moore were at least somewhat pertinent to the duty to defend.

With little or no help from counsel as te number of hours spent concerning the duty
indemnify, the Court will attempt to come up wih equitable way to deduct the time spent on t
indemnity obligation. Obviously, the evidence relgtio the duty to defenahd duty to indemnify was

somewhat related. Based on its experience witlcdss, the Court deducts 10% of the timekeepe

hours. This should fairly account for any time smenissues relating solely to the duty to indemnify|.

These above stated equitable reductions to the requested hours are shown by the calc
below:
Partners Elmore, Goldsmith, McNerney 842.3 hours requested
Less 1/4 (25%) reduction for time on fourth party claims -210.98ours
631.72 hours
Less 10% for work on indemnity - 63.080urs
Total: 568.72 hours

Associates Johnson, Lankford, Rubenstein,

and Sullivan

1109.3 hours requested
Less 1/4 (25%) reduction for time on fourth party claims - 277.33hours

831.97 hours
Less 10% for work on indemnity - 83 hours
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Paralegals N. Greene, Rottner, Williamson,
Sheung, Conley, Fiorillo, Parker, Alexander, and Harper

Less 1/4 (25%) reduction for time on fourth party claims

Less 10% for work on indemnity

Partner Haldrup
Less 1/4 (25%) reduction for time on fourth party claims

Less 10% for work on indemnity

Associate Kelley
Less 1/4 (25%) reduction for time on fourth party claims

Less 10% for work on indemnity
Paralegals F. Greene, McBride
Less 1/4 (25%) reduction for time on fourth party claims

Less 10% for work on indemnity

Attorney Time for Responding toHarleysville’s Post-Trial Motion. Beazer has also requested the
Court to award a reasonable attorney'’s fee fooitssel’s work in reviewing Harleysville’s post trial
motion and for filing a response in opposition to Harleysville’s post trial motion. No supplemé
information has been filed or was received by the Court showing the time spent in responding

motion. The motion for attorney’s fees haeb pending since November 12, 2013, and the Cou

11

748.97 hours

773.85 hours requested
-193.4Bours
580.39 hours

-58.00 hours

522.39 hours

12.80 hours requested
_-3.Bours
9.6 hours
- .96 hours
8.64 hours

13.60 hours requested
_-3Hours

10.20 hours

- 1.02 hours

9.18 hours

18.80 hours requested
_-4.hours
14.10 hours
___-1hburs
12.70 hours
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ruling on the post trial motion was on Januar®14. Therefore, Beazer has had ample time duri

>

which to submit additional documentation to the Court.

g

Beazer filed a twenty-four (24) page memorandum in opposition to Harleysville’s posti|trial

motion. The Court notes that many of the argumeatde are simply reiterating earlier arguments.

In reviewing the record and Beazer’s respondgkeqost-trial motion (ECF No. 356), the Court finds
that eight hours of partner time is reasonable for preparation of the response.
McNerney and EImore Time for Responding to Post-Trial Motions 8 hours
Less 10% for indemnity -.8 hours
7.2 hours

2. Novelty and Difficulty of the Questions Presented by the Laarsd® Level of Skill Required to

Perform the Legal Service Properly

This case involved complicated claims dealing Wik duties of an insurance carrier. It also

required an understanding of the complex undeglgionstruction litigation. The case involved nove
issues relating to the anti-assignment clause pplication of South Carolina insurance law to the
policy’s impaired property exclusion and its reqments of “property damage” and an “occurrence.
The case also involved the developing law in South Carolina relating to the “time on &isk”.

Crossmann Communities of North Carolina, mddarleysville Mutual Insurance G@17 S.E.2d 589

(S.C. 2011). Another complex issue related to tresipte effect of the collateral source rule on the

attorney’s fee award for the undergiaction and the effect of Beazes&ttlements with other insurers
4. Preclusion of Other Employment
Obviously, a significant amount of time was regdifrom the lawyers assigned to the cas¢.

Time spent on this case meant less time for development of other clients’ cases. However, coup

sel

Beazer indicate that they did not turn down any specific work as a result of their work on this qase.
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5. The Customary Fee

Mr. Elmore of EImore Goldsmith states that the firm customarily charges other clients in si
cases rates equal to or higher than the rates chiar@edzer. He also indicates that the rates charg
to Beazer are 25 percent lower than their standard rates. Mr. McNerney of King & Spalding stat
King & Spalding has a long working relationshipttwBeazer and that Beazer has paid the fir
substantially the same hourly rates as were charged in this case. He also states that his fi
research on appropriate hourly rates supported by the market and that the rates charged to Be{
consistent with, and sometimes lower than, hourly rates we charged to clients other than Beg

similar insurance coverage litigation work, in gatause not all clients had negotiated discounts

King & Spalding ‘s standard rates similar to Beazer.” Declaration of Martin M. McNerney, p. T.

The affidavit of Mr. Elmore reflects ratesariged to Beazer of $300 per hour for partne
Elmore and Goldsmith; $250 per hour for partdaldrup; $225 per hour for associate Sullivan; $17%
per hour for associate Kelley; and paralegal lyoates between $95 and $125. (ECF No. 358-1,
4) Harleysville does not appear to object te tekasonableness of the hourly rates charged by
Elmore’s firm.SeeAffidavit of Eric K. Englebardt, ECF No. 363, submitted by Harleysville stati
that, in his opinion, “the prevailing market rate for experienced attorneys who represent pari
complex insurance coverage disputes in Bdtarolina is between $250 and $300 per hour. T
highest attorney rate of EImore’s firm in tieise (pursuant to the discount negotiated by Beazer)
$300.

Beazer also submitted the affidavit of David\Hller, a partner in the Bellamy Law Firm in
Myrtle Beach, South Carolina who has practiced lavof@r twenty (20) years. He worked with Mr

Elmore and several of his colleagues at EImore Goldsmith on cases, including serving as co-¢
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in the underlyingTrue Bluelawsuit. He states that, in his opinion, the hourly rates charged
reasonable hourly rates providing construction ltt@yaexpertise and serving as local counsel

insurance coverage litigation in South Carolina. (ECF No. 358-2, p. 3)

Based on (1) the Court’s own knowleddénourly rates in this District; (2) the evidencg

submitted by Mr. Elmore via the Miller affidavit and by Harleysville via the Englebardt affidavit;
the attorneys’ customary fees; (4) the attorneys’ experience, reputation, and ability; and (5) aw
similar case% the Court finds that the hourly rates documented by Mr. EImore and reflected if
billing records of EImore Goldsmith are the prevailingrket rates for this type of case in the Distric
of South Carolina.

The hourly rates charged by McNerney, amer at King & Spalding ranged from $581.50 t
$715.50 during this lawsuit. The rates of nmartner attorneys ranged from $353.89 to $445.50
hour. The rates of non-attorney support personnel ranged from $98.40 to $220.50. Harle
contends that the hourly rates of King & Spaldingegéer than and not consistent with the prevailin
market rates in South Carolina and that the issut® case could have been handled by experien
insurance litigation counsel in South Carolina. Beazer, on the other hand, contends that
reasonable for Beazer to retain King & Spalding in this litigation because it has retained the f
insurance recovery cases since 2004 in Soutioli@a and other states. Beazer points out th

Harleysville also retained counsel from outside South Carolina in this case.

Beazer submits the affidavit of Brett A. Siegelvho is employed as Compliance Officer and

Associate General Counsel for Beazer Homes Gone of his job duties is involvement with Beazer’

® See, e.g.cases cited by Harleysville where courts in the District of South Carolina h
approved fees between $200 and $300 per hour in various types of civil cases. (ECF No. 362
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litigation nationally. He states: “Based on my experégeas an attorney and my work with Beazer, the

standard hourly rates charged by King & Spaldirdterneys and support staff performing insurang

coverage and recovery work are comparabledadkes charged by other attorneys and support s
at other firms with similar litigation and appellate experience in the specidltlydignsurance
coverage and recovery, representing corporate policyholders. Further, with respectto King & Sp
Beazer had negotiated a ten (10) percent discountatfiFthm’s standard hourly rates for all attorney
and support staff.” Affidavit of Steele, p. 6.

Beazer also presented the affid@af Robert M. Horkovich, amsurance litigator at a national

e

faff

hldin

S

law firm, Anderson Kill P.C. He states that he has worked closely on other insurance coverag

litigation cases with McNerney afiagylor Lankford, an associate at King & Spalding and that th
hourly rates are comparable to rates charged by siyrelgperienced insurance attorneys at other firn
where he has worked. Those rates are $60(@&d0Bour for McNerney between 2009 and 2013 ar
$355-$405 for Lankford for 2012-2013.

Beazer also presented the affidavit of Eri€idd, Beazer’s Financial Analysis Manager. H
states that Beazer researches the U.S. marnkieigfal services and in places where King & Spaldin
has offices and determines its billing structure adogig. However, he also states that individua
clients on occasion negotiate discounts with Kin§@galding. He indicates that Beazer negotiateq
10% discount off of the firm’s standard hourly rates.

The Fourth CircuitfRum Creekase citedNational Wildlife Federation v. Hansp859 F.2d
313 (4" Cir. 1988) in regard to the question of the reasonableness of retaining counsel from
communities. IiNational Wildlifg the Fourth Circuit found thatétclosest counsel geographically t

the lawsuit “with the requisite expertise in complex environmental litigation and the willingneg
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forgo compensation temporarily and perhaps peemédyi was in Washington, D.C. The court als

D

found that local counsel in Raleigh, North Carolina wrzable to take the case, and the efforts to retain

the Sierra Club Defense Fund were unsuccessfuereftre, the court found dhthe district court
properly approved Washington, DC rates for a publicg@stdaw firm in DC for a case in the Easter
District of North Carolina. The court stated:

The community in which the court sits igthppropriate starting point for selecting the
proper rate. . . Nevertheless, “[tlhe complexity and specilized nature of a case may mean
that no attorney, with the requarekills, is available locally.Chrapliwy v. Uniroyal,

Inc., 670 F.3d 760, 768 {7Cir. 1982). In Chrapliwy, the court identified two
guestions to be asked in determining whether an exception to the general rule should be
granted: are services of like quality truly @able in the locality where the services are
rendered; and did the party choosing the attorney from elsewhere act reasonably in
making that choice? 670 F.2d at 769.

National Wildlife 859 F.2d at 317.

This Court believes that services of like quality to King & Spalding are available in §

Carolina. The issues in this case are not so unasualrequire the services of out-of-state counsel.

Therefore, the hourly rate for purposes of the #orney’s fee award for the services of attorney
partners at King & Spalding is reduced to $300. The hourly rate foattorney associates at King
and Spalding is reduced to $225 per hour. The hioly rate for paralegals at King and Spalding
is reduced to $125 per hour.The Court accepts the hourly rate of the attorneys and paralegals
at the EImore Goldsmith firm as submitted.
6. Attorney’s Expectations at the Outset of the Litigation

This case is not contingency based. Counsel expected that Beazer would pay thq

negotiated hourly rates.
7. The Time Limitations Imposed by the Client or Circumstances

This case involved several periods of concentrated work, including the summary judd
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briefing, trial preparation, trial, and preparation of proposed orders.
8. The Amount Involved and the Results Obtained
The indemnity award is small due to the law ai@ihg to the time on risk. The attorneys’ fees
awarded for work on the underlying state court actiene substantial. In that award, this Couft
accepted the rates of counsel as reasonabletuted the amounts requested by %2 of the amopnt
which Harleysville paid to attorney Stepherm®n and for the amounts the court found were alrealdy
paid by other insurance companies toward defense costs.
9. Experience, Reputation, and Ability of the Attorneys
Counsel for Beazer have many years of exgpee as insurance and construction litigators.
Regarding their abilities, the Court has, among rothmgs, reviewed the many filings that the)
submitted to the Court, heard the arguments madieglaserved their conduct at trial. The Court finds
that these factors weigh in favor of approval oéasonable amount of attorneys’ fees in this actign.
10. Undesirability of the Case
This factor appears to have no bearing on the reasonableness of the fees in this case.
11. Nature and Length of the Attorney’s Professional Relationship with the Client
Both law firms have represented Beazer on a long-term basis.
12. Fee Awards in Similar Cases

Beazer has not provided the Court with exampfdee awards in similar cases. Harleysuvill

1%

also has not and has only cited cases for the pitapothat rates of $300 per hour or less have begn
awarded. The Court notes that it has limitedtburly rate to a maximum of $300.00. Harleysville

also advocates not more than $362,666, with whishGburt’s ultimate award is consistent. Whilg

1”4

there are contract and commercial litigation caglesre courts have awarded between $192,000 and
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$748,703 in attorney’s fee§ee Palmetto Health Credit Union v. Open Solutions, ha. 3:08-cv-
3848,2011 WL 11702 (D.S.C. January 4, 2011), ciBi@R Rental, LLC v. DalCantpb47 F.Supp.2d
510, 524 (D.S.C. 2008) asimmers v. Adanqi¥o. 3:08-2265-CMC, 2010 WL 2179571, at*7 (D.S.C.
May 26, 2010), neither party has submitted recent cases involving fee awards in similar cases puch
this.
Lodestar Amount. The Court thus calculates the lodestar amount as follows:
$300 per hour partners Elmore, Goldsmith, McNerney 575.92 hours
(Includes time on post trial motion) x $300.00 = $172,776
$225 per hour associates Johnson, Lankford, Rubenstein,
and Sullivan 748.97 hours
x 225 = $168,518.25
$125 per hour paralegals N. Greene, Rottner, Williamson,
Sheung, Conley, Fiorillo, Parker, Alexander, and Harper 522.39 hours
x 125= $65,298.75
$250 per hour partner Haldrup 8.64 hours
x 250= $2160.00
$175 per hour associate Kelley 9.18 hours
x 175 = $1606.50
$95 per hour paralegals F. Greene, McBride 12.7 hours
x 95 = $1206.50
This results in a total lodestar amountdfl1,566 in attorney’s fees plus costs of $102,031.41.

Step Two. Unsuccessful Claims.The Court now turns to ¢hsecond step in making ar
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attorney’s fee award, deducting fedmrged in connection with anpsuccessful claims. “Where thg

[movant] has failed to prevail on aaain that is distinct in all respects from his successful claims,

the

hours spent on the unsuccessful claim should be excluded in considering the amount of a reasona

fee.”ld. at 440. “[T]he district court may simply reckithe award to account for the limited success.”

Signature Flight Support Corp. v. Landow Aviation L0 F. Supp. 2d 513, 528 (E.D. Va. 2010

o

(quotingHensley 461 U.S. at 436-37). Here, Harleysville contends that the court should reducg the

award for “unsuccessful motions” such as motimnBmine, motion to bifurcate, and objection tg
realignment of the parties. However, as d&sed above, this work would not be considers
unsuccessful claims, so no reduction is needed.

Step Three. Percentage of Remaining Amount Depending on Degree of Succése last

step of the analysis is to awiessome percentage of the remiagnamount, depending on the degree o¢f

success enjoyed by the plaintiff. Beazer’s third-party complaint primarily requested damag

breach of the insurance contract and a declaratdgment that Harleysville had a duty to defend and

indemnify Beazer (jointly and severally) with respiecthe True Blue HOA aeims. It also requested

D
o

ps fo

attorneys’ fees for this action. This Couragted Beazer's motion for summary judgment on the dyty

to defend and denied Harleysville’s motion for sumymadgment. This Court rejected Harleysville’s
“named insured” argument based on the anti-assigietarse in the policyThe Court also found that
the impaired property exclusion did not bar coveradkaitstage of the case. The Court reserved
trial the determination of the amount of the mrable attorney’s fees that should be awarded
damages for the breach of contract. In the Findafiggact and Conclusiored Law issued after the
bench trial, this Court awarded Beazer $1,087,998dtanse costs in the underlying action for brea

of the duty to defend. The coursalawarded reasonable attornegsds and costs for this action in a
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amount to be determined. Finally, the cantered judgment in the amount of $16,473.34, which {
court found to be Harleysville’'sme on risk indemnity obligation under the policy. In the Ord
granting in part Harleysville’s motion to amend, the indemnity portion of the order was reduc
$3565.

Harleysville contends that, while Beazer was successful in obtaining a declaration t
breached its duty to defend, the amount of attorrfegs awarded was a good but not great result.

particular, it asserts that the court awarded lessaharhalf of the total fees and costs Beazer h

sought. Beazer counters that the court found its fegs@sts incurred in the True Blue lawsuit in the

amount of $2,493,131 to be reasonable and that the court’s reduction was based on an alloc
$1,275,380 from Beazer's settlements with other carriers.

Harleysville also asserts that a full atteyis fee award for ie DJ action would be
unreasonable because of the Bnraemnity award based on Harleysville’s time on the risk
Harleysville requests the court to award no nibas $362,666, or one-third of the judgment enter
for defense costs in the underlying action.

Beazer sought approximately $2.5 million in unreimbursed attorney’s fees and, while it
highly successful, the Court did reduce their requested attorney’s fees for the underlying act
roughly $1.4 million due to credits for settlements wither carriers and a portion of attorney Brown’
fees. SeeFindings of Fact and Conclusions ofWw,aECF No. 350, p. 50-51. This Court awarde|
Beazer$1,087,998, representing attorneys’ fees in the underlying lawsuit, in compensatio
Harleysville’s breach of its duty to defend. Tdmeall indemnity award was based upon the “time ¢
risk” analysis which was adopted by state courts during the pendency of this action.

Under the circumstances of the case as described above, while Beazer received a sul
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award, the Court believes that a reduction of the lodestar fee amount by 25 percent is appryq

taking into account that the Court did not allow ad¥all or duplicate recovery to Beazer and deduct

from the award those amounts Beazer had previoasbived from other carriers for defense cost$

A reduction of the lodestar amount by 2B68éults in an attorney’s fee award of $308,674.5
The Court notes that this amount is below th&mam fee amount that Harleysville argues should |
awarded ($362,666 or one-third of Beazer's recovery).

The request for an award of atiey’s fees and costs for thegpeal is denied without prejudice
as premature.

CONCLUSION

The Clerk of Court is heredIRECTED to enter judgment for Plaintiffs for attorney’s fee
and costs in this declaratory judgment actiadh@amount of $410,705.91, representing attorney’s fq
of $308,674.50 and costs of $102,031.41.

IT IS SO ORDERED.

s/ R. Bryan Harwell

R. Bryan Harwell
United States District Judge

May 23, 2014
Florence, South Carolina
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