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UNITED STATESDISTRICT COURT
DISTRICT OF SOUTH CAROLINA
FLORENCE DIVISION

BRAD R. JOHNSON, )
)
Plaintiff, ) C.A No.: 4:09-cv-1758-JMC
)
V. ) OPINION AND ORDER
)
)
)
COUNTY OF HORRY, STATE OF )
SOUTH CAROLINA; HUBERT )
MISHOE; JANET CARTER; JOHN )
WEAVER; TAMMY BARNHILL; )
and BRENDA GORSKI, )
)
Defendants. )

This matter is before the court on Defendants’ Motion to Dismiss under Fed. R. Civ. P.
12(b)(6). [Doc. # 16]Brad R. Johnson (“Plaintiff”) is proceedj pro se and brings this civil rights
action under 42 U.S.C. 81983. Plaintiff alleges caakastion for equal protection and due process
violations. Plaintiff also seeks a declaratmggment that Horry CoupZoning Ordinance § 512(a)
is unconstitutional and asks that Defendants be enjoined from enforcing the ordinance. Plaintiff

filed his Response in Opposition to Defendahtstion to Dismiss [Doc# 27] on October 7, 2009.

United States Magistrate Judge ThomaRagers, Il filed his Report and Recommendation
[Doc. # 38] on July 23, 2010, in which he recomahe that Defendants’ Motion to Dismiss be
denied. Defendants timely filed their oljeas to the Magistrate Judge’s Report and

Recommendation on August 2, 2010. [Doc. # 41].

Dockets.Justia.com


http://dockets.justia.com/docket/south-carolina/scdce/4:2009cv01758/168134/
http://docs.justia.com/cases/federal/district-courts/south-carolina/scdce/4:2009cv01758/168134/58/
http://dockets.justia.com/

The Magistrate Judge’s Report and Recommigoilags made in accordance with 28 U.S.C.
8§ 636(b)(1) and Local Civil Rule 73.02 for the Distrof South Carolina. The Magistrate Judge
makes only a recommendation to this courte Tdcommendation has no presumptive weight. The
responsibility to make a final determination remains with this cdsa¢.Mathews v. Weber, 423
U.S. 261, 270-71 (1976). The court is charged with makidg Bovo determination of those
portions of the Report and Recommendation to which specific objections are made, and the court
may accept, reject, or modify, in whole or in part, the Magistrate Judge’s recommendation or
recommit the matter with instructionSee 28 U.S.C. § 636(b)(1)After reviewing the motions,
memoranda, and the applicable law, the court adopts the Magistrate Judge’s Report and

Recommendation and denies Defendants’ Motion to Dismiss.

FACTS AND PROCEDURAL BACKGROUND

Plaintiff was a resident of Horry Countgouth Carolina from January 7, 2005, until April
22, 2007. [Doc. # 1, 1 2]. While residing in Hopunty, Plaintiff was charged with violating
Horry County Zoning Ordinance 8 512(b)(1). [Dég&, 1 13]. Section 512(a) of the Horry County
Zoning Ordinance requires that “no accessory mgjdstructure, or any use in any zoning district
shall be established, erected, or maintained withqurtncipal use, must be separated at least six
(6) feet from any other building,retture, or use and must meetseks for the district.” [Doc. #
1, 19]. Subsection 512(b)(1) provides the follogvexception to § 512(a): “One (1) storage shed
at a single family residence, one hundred fifty (1&f)are feet or less in size, may be located no
closer than five (5) feet from an adjacent side or rear property line provided that the above
mentioned six (6) foot separation is maintaiaed further provided that no storage shed may be

located within any easement.” §b. # 1, 1 9]. On June 11, 2007, Plaintiff was criminally tried
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before a jury, convicted and sentenced for violating section 512(b)(1). [Doc. # 1, T 15].
Subsequently, on October 24, 2007, wR&intiff met with Defendar€arter, the Director of Horry
County Planning and Zoning, to serve some papers in connection with his appeal of the criminal
conviction, Defendant Carter informed Plaintiff that Horry County Zoning Ordinance § 512(a)
prohibited him from placing “any cobination of materials on his property” located within Horry
County. [Doc. # 1, 1 21]. Plaintiff appears to allege that between October 24, 2007, and May 1,

2009, he was prevented from placing otheragjerunits on his property. [Doc. # 1, 1 22].

LEGAL STANDARD
To survive a motion to dismiss, the Federal RolieCivil Procedure require that a complaint
contain “a short and plain statement of the cldwwgng that the pleader is entitled to relief . . . .”
Fed. R. Civ. P. 8(a)(2). Although Rule 8(a) sla®t require “detailed factual allegations,” it

requires “more than an unadorned, the-defendant-unlawfully-harmed-me accugetioroft v.

544, 555-57 (2007)). The purpose of this requirensett “give the defendant fair notice . . . of
what the claim is and the grounds upon which it re$iggmbly, 550 U.S. at 555 (internal citations
omitted). Stated otherwise, “a complaint must aonsufficient factual matter, accepted as true, to
‘state a claim to relief that is plausible on its fackglal, 129 S. Ct. at 1949 (quotifigvombly, 550
U.S. at 570). A claim is faciallglausible “when the plaintiff pleadactual content that allows the
court to draw [a] reasonable inference thatdlefendant is liable for the misconduct allegéd.”
(quotingTwombly, 550 U.S. at 556). A complaint allegifegts which are “merely consistent with
a defendant’s liability . . . stops short of theslimetween possibility and plausibility of ‘entitlement

to relief.” 1d. (quoting Twombly, 550 U.S. at 557, 127 S. Ct. 1955) (internal quotation marks
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omitted).

In evaluating a motion to dismiss, a plaintifiiell-pleaded allegations are taken as true, and
the complaint, including all reasonable inferencd#hésally construed in the plaintiff's favoee
McNair v. Lend Lease Trucks, Inc., 95 F.3d 325, 327 (4th Cir. 1996)he court may consider only
the facts alleged in the complaint, which mayule “documents incorporated into the complaint
by reference and matters of which a court may take judicial notibalabs v. Makor Issues &
Rights, Ltd., 551 U.S. 308, 322 (2007). Although the ¢omust accept the plaintiff's factual
allegations as true, any conclusory allegat@nmsnot entitled to an assumption of truth, and even
those allegations pled with factual support neeg balaccepted to the extent that “they plausibly

give rise to an entitlement to relietdbal, 129 S. Ct. at 1950.

DISCUSSION

Defendants moved to dismiss the Complaimtféalure to state a claim arguing that any
recovery by Plaintiff would necessarily imptigat Plaintiff's criminal conviction under Horry
County Zoning Ordinance § 512(b)(1) woblkelinvalid. Defendants argue thédck v. Humphrey,
512 U.S. 477, 486-87 (1994) governs this issue becatls# itase the United States Supreme Court
held:

[Illn order to recover damages for allegedly unconstitutional conviction or

imprisonment, or for other harm caused by actions whose unlawfulness would render

a conviction or sentence inidh a 8 1983 Plaintiff must pie that the conviction or

sentence has been reversed on diygoeal, expunged by executive order, declared

invalid by a state tribunal authorized to make such a determination, or called into

guestion by a federal court’s issuance of a writ of habeus corpus.”

Id. (citing 28 U.S.C. § 2254). In other words, adividual convicted of a @ne cannot bring a civil

suit challenging the conviction and resulting imprisonment until and unless the conviction is



overturned.ld. Therefore, as Defendants argue, PleiatComplaint is not cognizable since his
causes of action have not accrued.

Defendants also argue that Ptéfis claims are precluded by thRooker-Feldman doctrine
to the extent that Plaintiff complains abowt bonviction in the Horry County Summary Court for
violating 8 512(b)(1) and to the extent he seeks to sue various persons and entities involved in that
case in order to change its outcome. UndeRtuker-Feldman doctrine, “United States district
courts . . . do not have jurisdiction . . . over chajles to state-court decisions in particular cases
arising out of judicial proceedings even if thaballenges allege that the state court's action was
unconstitutional. Review of those decisions malydmeonly in [the] [United States Supreme Court].

D.C. Court of Appealsv. Feldman, 460 U.S. 462, 486 (1983poker v. Fidelity Trust Co., 263 U.S.

413 (1923) (citing 28 U. S. C. § 1257). Accowglito Defendants, Plaintiff is alleging that
Defendants’ execution and enforcement of the zoning ordinance against Plaintiff is unconstitutional.
Defendants also argue that Pldirgeeks to change the resultad conviction in the Horry County
Summary Court and that tiReoker-Feldman doctrine precludes his claims.

The Magistrate Judge recommended denyinfgants’ motion to dismiss because he
found that, despite Defendants’ assertions tatmgrary, Plaintiff's Complaint and its underlying
causes of action do not arise out of his conviction under 8 512(b)(1). Instead, according to the
Magistrate Judge, Plaintiff's causes of action arise out of events that followed his conviction
regarding other structures on Plaintiff's prageunder Horry County Zoning Ordinance 8 512(a).

Defendants object arguing that a thorough megatif Plaintiff's Complaint reveals that
Plaintiff does allege that Defendants violalesiconstitutional rights by unlawfully executing and

enforcing the zoning ordinance against him andtisatriminal conviction formed the basis for his



claims. Defendants specifically object that the Magistrate Judge “erroneously” failed to
acknowledge that actions Defendants took after his criminal conviction were connected to his
underlying criminal conviction pursuant to § 512(B)(The court disagrees. The court first notes
that Defendants, in their Objections to Report and Recommendation, concede that Plaintiff was
convicted under 8§ 512(b)(1). [Doc. # 41, at AJevertheless, having reviewed Defendants’
objections and Plaintiff's Complairthe court finds that Plaintiff's Complaint does state a claim for
relief because his causes of action relate to evkatdollowed his conviction and to the alleged
unconstitutionality of 8 512(a) and not 8512(b){1dhe ordinance under which Plaintiff was
convicted. Defendants seem to argue that bedalasdiff included factual allegations related to

his conviction, that Plaintiff is seeking to overturn that conviction. [Doc. # 41, at 2]. Despite the
fact that Plaintiff includes thegacts in his Complaint, Plaintiff's actual causes of action relate to
events that followed his convictiof:or example, with respect to his request for a declaration that
§ 512(a) is unconstitutional and an injunction greting Defendants from enforcing the ordinance,
Plaintiff alleges that “the promulgation atid eatened enfor cement of the ‘Law’ have caused and

will cause Plaintiff JOHNSON unusual hardship anelparable injury.” [Doc. # 1, 1 29] (emphasis
added). Further, Plaintiff assethat “in view of Defendantshr eatened enfor cement of the ‘Law’

and Plaintiff JOHNSON's contention that the progatlon of the ‘Law’ ands enforcement are null

and void, there is an actual controversy within the jurisdiction of this Court.” [Doc. # 1, { 31]
(emphasis added). Plaintiff also alleges thadebeaants deprived him of equal protection of the
laws “in that solely because Plaintiff JOHNSON was the object of a complaint (or publicly spoke
against the unconstitutionality of the ‘Law’), Plaintiff JOHNSONther Storage Units were

labeled as‘structures’ and therefore prohibftech being placed on Platiff JOHNSON's property



. . ..under Horry County Zoning Ordinance Section 512(a) and Section 1308.” [Doc. # 1,  36]

(emphasis added). Finally, Plafhtlleges that he has been denied due process protections because

Defendants have “labadl Plaintiff Johnson’sther StorageUnitsas ‘structures’ thereby preventing

said storage units from being placed onmiiJOHNSON's property . . . under Horry County

Zoning Ordinance Section 512(ajdal308.” [Doc. # 1, 1 52] (emphasidded). Plaintiff's claims

arise out of threats of enforcement made by Bad@ats with respect to Plaintiff's other storage

units, rather than the actual conviction regarding the storage unit at issue in the original trial.
Plaintiff’'s Response also persuades the courthiateading of his Complaint states a claim

sufficient to withstand a motion to dismiss. [D#@Q7]. Plaintiff states that the Complaint does not

attack any state court judgment andas premised on a claim that the stadert judgment denied

Plaintiff some constitutional right. [&. #27, 1 3]. Plaintiff furtherates that the present action was

not caused by any prior state coudgment. [Doc. #27, § 3]. [lhough stated within the context

of his argument that tHeooker-Feldman doctrine is inapplicable here, Plaintiff's assertions in his

Response reveal that his claims arise out of events other than his June 11, 2007, conviction.

Accordingly, it does not appear that a judgmerfairor of Plaintiff on these claims would imply

the invalidity of the criminal conviction on Juth&, 2007, and Plaintiff aliges no other convictions

or judgments from which his clainesuld arise. Therefore, Plaintiff’'s causes of action are not barred

by Heck because they arise out of actions that took métee his conviction under Horry County

Zoning Ordinance 8 512(b)(1) and allege that § 512(a) is unconstitutional.

CONCLUSION



For the reasons stated above, the court adopts the Magistrate Judge’s Report and
Recommendation. [Doc. # 38]. Accordingly,fBredants’ Motion to Dismiss [Doc. # 16] is

DENIED .

IT1SSO ORDERED.
s/ J. Michelle Childs
United States District Judge

December 23, 2010
Greenville, South Carolina



