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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
FLORENCE DIVISION

Cadence Bank, N.A., ) Civil Action No.: 4:10-cv-2717-RBH
)
Plaintiff, )
)
V. )
)
Horry Properties, LLC, a South Carolina ) FINDINGS OF FACT,
Limited Liability Company; M&M ) CONCLUSIONS OF LAW,
Builders, LLC of OD, a South Carolina ) AND ORDER
Limited Liability Company; Arthur F. )
McLean, Jr., )
)
Defendants. )
)

This matter is before the Court following a bench trial held on January 30, 2012. HaVing
considered the testimony of the witnesses, lmettourt and by way of deposition, the exhibits, and
arguments of counsel, the Court issues thevallg Findings of Fact and Conclusions of Law
pursuant to Rule 52 of the Federal Rules of Civildedure. To the extetitat any findings of fact
constitute conclusions of law, or vice-versa, they shall be so regarded.

As discussed more fully below, the Court finds in favor of Cadence Bank, N.A. (“Cadence
Bank”) on its claim that Defendant Horry Propes, LLC (“Horry Properties”) fraudulently
transferred certain property and assigned leassexceted with that property to Defendant M&M
Builders, LLC of OD (“M&M Builders”), and the dllenged transfer and assignments are set aside
as utterly void. However, the Court finds in faediDefendants on Cadem8ank’s claim to pierce
the corporate veils of Horry Properties and M&M Builders, and thet@alimot disregard the

corporate forms of Horry Properties or M&M Buildérs.

1 At the conclusion of the case, and after all the evidence was presented, Defense counse| max
a motion for judgment as a matter of law on Plaintiff's fraudulent transfer claim and vell
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Background

This lawsuit is an attempt by Cadence Bankdbaside an alleged fraudulent conveyanc
of a parcel of property and assignment of te@sks associated with the property between Horr
Properties and M&M Builders, which were bailege dly controlled by Defendant Arthur F.
McLean (“Mr. McLean”). Cadence Bank, alternatively, seeks actual and punitive damages ag
Mr. McLean, Horry Properties, and M&M Builders for damages caused by their alleged fraudu
conduct. Specifically, Cadence Bank contends dftatr foreclosure proceedings were instituted
against Horry Properties in North Carolina, Mr.IMan transferred Horry Properties’ primary assef
to M&M Builders in an attempt to prevent Cawte Bank from collecting on any deficiency from
the North Carolina foreclosure.

Cadence Bank also seeks to disregard the corporate forms of Horry Properties and M
Builders, arguing that Mr. McLean has abused thipaate form to such an extent and degree thg
principles of equity and fairness require the corporate veil to be pierced as to both entities.

Procedural History

Cadence Bank filed this lawsuit on Octob®r 2010, alleging causes of action against Horry

piercing claim. [Tr., Doc. # 61, at 200:8-201:5, 204:2-6, 206:23—-207:2.] The Court took t
Motions and the case under advisement. A motion for judgment as a matter of law is mag
under Federal Rule of Civil Procedure 50, which applies in jury trials. The proper motion
non-jury trial is a Rule 52(c) motion for judgment on partial findings, and the Court will
construe Defendants’ Motions as such. Defersldibtion as to the first cause of action of
fraudulent transfer is DENIED as set forthtfe Findings of Fact and Conclusions of Law.
Further, after reviewing all the evidence presented in the case, Defendants’ Motion as to
second cause of action for piercing the corporate veil is GRANTED for reasons in additig
those raised by Defense counsel and as set forth in the Findings of Fact and Conclusion
Law.
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Properties, M&M Builders, and Mr. McLe&dPl.’s Compl., Doc. # 1.] In its first cause of action,
Cadence Bank alleges that after it instituted a foreclosure proceeding against Horry Prope
Horry Properties conveyed its primary asset toM&uilders. [Pl.’s Compl., Doc. # 1, at ] 8-21,
23-30.] In addition to the transfer of land, Horrpprties assigned two leases associated with th
property to M&M Builders. [d. at § 27.] Cadence Bank alleges that Mr. McLean was the sd
member and manager of both M&M Builders andydroperties at the time of the conveyances
and that the transactions between Horry Properties and M&M Builders were conducted by

McLean with the intent to defraud Cadence Baik. &t § 28.] Based on the alleged fraudulent

conduct, Cadence Bank seeks to set aside the transfers under S.C. Code Ann. 8§ 27-28-10(A4).

at 1 30.] In the alternative, Cadermig&nk requests actual and punitive damaddsaf 1 32—33.]

In its second cause of action, CadencekBseeks declaratory relief under 28 U.S.C. 88
2201-2202.1d. at 11 35-36.] Cadence Bank contends that because Mr. McLean abused
corporate form to defraud creditors, the corpoxetil should be pierced as to both M&M Builders
and Horry Propertiesld. at I 35.] Cadence Bank requests that the Court set aside the corpqg
entities known as Horry Properties, LLC and M&uilders, LLC of OD, and hold Mr. McLean
personally liable for the LLCs’ debts and obligationg. at 1 36.]

Mr. McLean, Horry Properties, and M&M Builders filed their answer on October 28, 201
[Answer, Doc. # 22.] Defendants deny that the transfers were conducted with the intent to det

Cadence Bank and argue that Cadence Bank shewddtopped from seeking the requested relig

2 Cadence Bank also named Beach First National Bank and Horry County State Bank as
defendants in this action. [Pl.’s Compl., Doc. # 1.] On November 18, 2010, Cadence Ban
consented to the dismissal, without prejudafe;iorry County State Bank from this case.
[Stipulation of Dismissal, Doc. # 17.] Gbctober 13, 2011, Cadence Bank consented to thg
dismissal, with prejudice, of Beach Firsttidaal Bank. [Stipulation of Dismissal, Doc. #

39.]
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because: 1) the actual fair market valughef property received by Cadence Bank following the
foreclosure sale exceeds the amount of Horry Rtiesédebt; 2) Cadence Bank failed to provide
notice of the foreclosure sale to Arthur andz&lieth McLean as guarantors of the North Caroling
mortgage; and 3) Cadence Bank acted with Knbwledge of the corporate structure of Horry
Properties.Ifd. at 11 13, 6-19.]

Findings of Fact

Parties

1. Plaintiff Cadence Bank, formerly known as Seasons Bma&banking institution chartered
by the Office of the Comptroller of the Currgnan agency in the United States Treasury
Department, pursuant to the National Bank Act. Cadence Bank has its headquarters in Stark
Mississippi. [Pl.’s Compl., Doc. # 1-4, allfiDefs.” Answer, Doc. # 22, at  2.]

2. Defendant Horry Properties is a Soutldliaa Limited Company organized in 1998i.]

3. Defendant M&M Builders is a South Carolina Limited Liability Company organized in 2006.

[1d.]
4, Defendant Mr. McLean is a citizen and resident of Horry County, South Cartdih&1.

McLean has been in the real estate business for at least fifty years, and has sold more tha

% Until a sale and merger on November 14, 2007, Plaintiff was known as Seasons Bank.
[Tr., Doc. # 61, at 44:20-45:22.] Accordinglyi, exhibits reflecting transactions between
Plaintiff and any of the Defendants prior to that date bear the name Seasons Bank. It is
undisputed that Seasons Bank, as referenced during trial and reflected on the exhibits dg
prior to November 14, 2007, and Cadence Bank, as referenced during trial and reflected
the exhibits dated subsequent to November 14, 2007, are the same Sedily. it
169:12-22.] Accordingly, for ease of reference, this Court will refer to Plaintiff as Cadenc
Bank throughout this Order.
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properties. [Tf.at 75:5-11.]

Mr. McLean’s interest in Horry Properties and M&M Builders

5. Mr. McLean was the sole member and manager of Horry Properties and at least the “o\
manager,” if not the sole member, of M&M Bueigs at the time of the challenged conveyan&ee [
CBE 1, 9, 16, 55, 77; Tr. at 80:5-10, 101:12-17.]

6. Mr. McLean does not dispute his status as sole member of Horry Prop&eiest. [at
80:5-10; 101:12-17.] Regardless, the evidence also supports this filg#agd] However, Mr.
McLean has claimed that he transferred all efihierest in M&M Builders to his children, Lance
McLean and Jo Anne McLean, on or about Eeby 2, 2008, and that he was merely acting a
“owner-manager” on his children’s behaligeCBE 55 at 1; Tr. at 99:4-22.] In several exhibits
submitted to this Court, Mr. McLean held hinfsalt to the public as the sole member of M&M
Builders; Mr. McLean acknowledged that in the documents outlining the transactions at issug
signed as the sole member of both Horry Priogeeand M&M Builders; and Mr. McLean conceded
that his children never complied with the reguaients of M&M’s operating agreement regarding
the addition of new member&de, e.gCBE 1, 9, 16; Tr. at 99:24-1@8B.] Regardless of whether
he was the sole member or “owner-manageM&M Builders, he exercised exclusive control over

the affairs of M&M Builders.

* The transcript of this trial, which the Court references throughout this Order, is located at|
Doc. # 61.

> At the trial of this case, Cadence Bank introduced various exhibits [“CBE__"], as did
Defendants ["HPE__ "], which the Court will refer to throughout this Order.

® Many documents in the record signed by Mr. McLean after the purported February 2, 20(
transfer of M&M Builders to his children, atuding the challenged transfer and assignments
at issue in this case, bear Mr. McLean’s name and signature as either “member” or “sole
member.” Bee, e.g.CBE 1, 5, 9, 16, 51.]
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Basis for Horry Properties’ indebtedness to Cadence Bank

7. On or about June 20, 2005, Horry Propertigsand through its sole member and manage
Mr. McLean, executed and delivered a promissory note promising to pay Cadence Bank
principal sum of $816,355.00 (“Cadence Note”), in exchange for a loan from Cadence in
amount. [CBE 74; Tr. at 13:1- 226:1-22.] The purpose of the loan was to purchase an adjacs
bakery and combine it with an existing restaurant known as the Country Cditdge. [

8. The Cadence Note was secured by a Deddudt on certain real &de located in Clay
County, North Carolina, and recorded in Booka&, Page 043 in the Clayounty Registry. [CBE
94, Tr. 14:14-15:23, 77:7-78:2.] The property used as collateral for the loan from Cadence |
is set forth in Schedule A of the Deed oi3r and includes the property on which the Country
Cottage Restaurant and Bakery was locatedl tavelve undeveloped/wilderness lots (“Country
Cottage property and Undeveloped Lotsl).] The Cadence Note was also personally guarantesd
by Mr. McLean and his wife, Elizabeth McLed&BE 67.] In July of 2007, Cadence Bank granted

Horry Properties and Mr. McLean an extension on the payment obligations required unde

Cadence Note allowing them to miss paytsatue on June 27, 2007 and July 27, 2007. [CBE 75%;

Tr. 20:6-24, 79:18-80:4.]
9. Horry Properties and Mr. McLean ultimately defaulted on the Cadence Note for failurg

make monthly payments of principal and interest. [Tr. at 21:2-3, 81:13-19.]

=

the

that

PNt

Bank

d

the

e

P 10

10. On May 7, 2008, Cadence Bank initiated foreclosure proceedings on the Country Cotftage

property and Undeveloped Lots in the Supe@ourt for Clay County, North Carolina, against
Horry Properties for failure to meet its paymehligations under the Cadence Note. [CBE 82; Tr

at 24:16-25:12.]




Horry Properties’ notice of foreclosure proceedings and sale

11. The initial Notice of Hearing regarding thedolosure action was served on the registere
agent for Horry Properties, David Sowalh June 10, 2008. [CB&—-69, 79; Tr. at 24:16-25:5,

28:10-21.]

12. Mr. Sowell testified that although he couhot specifically remember being served
documents relating to the foreclosure, he had Beered other documents in the past and had n
reason to believe that service of the foreclodosuments was not effectuated or that the documen
evidencing service were not authentic. [Tr. at 67:5-13.]

13. Mr. Sowell testified that it was his standamctice as registered agent to forward any
documents to Mr. McLean, and that there wasaason to believe he did not do so regarding th
foreclosure notice in the present case. [Tr. at 66:14—67:24.]

14. Mr. McLean testified that on previous occasions, Mr. Sowell had delivered document
him, and he also acknowledged that Mr. Sowell could have told him by telephone about the
documents. [Tr. at 83:1-2, 82:22-24.]

15. On June 30, 2008, an Order of Sale was isautttbrizing the sale of the Country Cottage
property and Undeveloped Lots. [CBE 83.] Intpotly, the Order of Sale found that Horry
Properties was indebted to Cadence Bank in the amount of $816,3%]00. [

16.  On behalf of Horry Properties, a NoticeAgipeal was filed on July 7, 2008, challenging the
June 30, 2008 Order of Sale. [CBE 85.]

17.  Although the Notice of Appeal bore the naniéavid Sowell, both Mr. Sowell and Mr.

McLean testified that they neither signed filed the Notice of Appeal. [Tr. at 68:9-23, 84:14-25.]
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18.  Although the identity of the indidual who filed the notice ofpgeal is in dispute, Cadence

Bank’s evidence supports that Mr. McLean attehtie appeals hearing challenging the Order of

Sale and there was insufficient evidence by Defendants to rebuSiedr[ at 199:1-13.]
19. Mr. McLean testified that he “think[s]” hetended the foreclosure sale of the property ol
December 21, 2008. [CBE 91; Tr. at 86:2—-3.] Additibna Cadence Bank representative testified
that he spoke to Mr. McLean at the foreclosure sale. [Tr. at 199:2—4.]

20. This Court finds that Horry Properties haatice of the foreclosure proceedings via the
Notice of Hearing served upon its registered agEnis finding is supported by the certified mail
receipts and an affidavit of service, which were provided by Cadence Bank, and the testimof
the witnesses, who did not challenge this serviseeCBE 69, 79.]

21.  This Court also finds that Mr. McLeandhaotice of the foreclosure proceedings. Mr.

McLean’s testimony that he was personallywaee of the foreclosure action on August 22, 2008

the date of the last challenged conveyance at jssaeither credible nor supported by the evidencd.

An appeal of the Order of Sakas filed on behalf of Horry Bperties prior to August 22, 2008, and
Mr. McLean managed to attend both the appealo@ider of Sale and the foreclosure sale shortly

after that date.9eeCBE 85, 91; Tr. at 86:2-3, 199:1-13.pditionally, the Deed of Trust

contemplated that failure to make paymesrishe Cadence Note would give Cadence Bank the

right to bring a foreclosure aoti, and Mr. McLean admitted that because he had made no payms
to Cadence Bank, he was aware that “[p]osditdye was going to be a foreclosure.” [CBE 94, at

6; Tr. at 138:4-20.]
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Horry Properties’ liability to Cadence Bank

22.  On December 29, 2008, after the Order of Sale was issued, appealed, and affirmed, the

Country Cottage property and Undeveloped hatse sold at adion for $450000.00. [CBE 83,
85, 91]. The December 29, 2008 saledefbutstanding deficiency of $367,516.2d.][ Cadence
Bank was the sole bidder at the foreclosure aatetheir bid was based on appraisals they had
obtained. [Findings of Fact 1Y 33-36; Tr. at 34:1-9.]

23.  The documents executed by Mr. McLeananrection with the loan clearly contemplated
a foreclosure sale in ¢hevent of default and addressed the issue of liability for any deficiengy
following a foreclosure sale on the Country Cottpg®perty and Undevelopd.ots. [CBE 94; Tr.
at16:6-13, 18:13—-24.] Mr. McLean testified thatdwd and understood the terms of the agreement
and indicated that he understood that Horry Ptagsewould be liable for the deficiency following
a foreclosure sale. [Tr. 78:3—-79:14.]

24. On August 17, 2009, Cadence Bank filed suit in the United States District Court for the
Western District of North Carolina against Horry Properties, LLC, Arthur F. McLean, Jr., and
Elizabeth A. McLean, Civil Action No.: 2:08v-44-MRH-DLH, to collect on the outstanding
foreclosure deficiency of $367,516.21. [CBE 42.]&pmil 9, 2010, a default judgment was entered
in favor of Plaintiff against Horry Propées in the amount of $367,881.21. [CBE 44.] The|
Judgment was domesticated in South Cara@mé&ctober 13, 2010. [CBE 43.] The judgment was
filed in Horry County, South Calina on November 17, 2010. [CBE 106.]4 Pendengroviding

notice of the instant case was filed in Horry County on September 1, 2011. [CBE 107.]




25.  Although Cadence Bank received a default judgment against Horry Properties in the N
Carolina action, an attorney appeared for Mr. and Mrs. McLe&se(BE 43; Tr. at 87:1-6,
88:3-10.]

26.  On December 30, 2010, Cadence Bank dismissethims against Mr. and Mrs. McLean
with prejudice. [HPE 4.] During the testimony of Wallace Cade, Cadence Bank’s representative
Cade did not elaborate as to why Cadence Bhogecto forever dismiss the personal guaranty clair
against Mr. McLean, and declared that Cadenc&Bdecided not to pursue [that claim].” [Tr. at
50:7— 13.]

Depreciation of the Country Cottage property pledged as collateral

27.  The property listed in Schedule A of Deed aist included the Country Cottage property
and Undeveloped Lots. [CBE 94, Tr. at 77:7-22.]

28. In 2005, the Country Cottage Restaurant wasssablished, successful restaurant. [Tr. a
14:2-7.] In an appraisal of the restaurarieddvlay 27, 2005, the Count@ottage appraised for
$600,000.00. [HPE 1; Tr. at 16:14-18.] The balayraised for $380,000.00, and the undevelope
lots appraised for $258,000.00. [HPE 2-3;Tr. at 17:1-4.]

29. Because the Country Cottage Restaurant and Bakery was an established, profitable
ongoing business in 2005, the 2005 appraisals utitizedhcome methothking the profitability

of the business into account. [Tr. at 23:10-24:AS.5 result, in 2005, using the income method
the Country Cottage Restaurant and Bakery appraised for a total of $980,000]J00. [

30. In 2007, however, the Country Cottage Restaurant and Bakery began to falter as

economy began to decline and tourists stoppeding to the area. [Tr. at 167:3-168:17.] The
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Country Cottage Bakery and Restaurant ajged for a total 0$545,000.00 in Nvember 2007.
[CBE 108.]
31. By January 2008, the Country Cottage RestaarahBakery was closed for business. [Tr.

at 24:9-15, 169:20-170:4.] As aresult, by the tipgraisals in October 2008 were performed, theg

Country Cottage Restaurant and Bakery werteappraised using the income method. [CBE 104},

Tr. at 191:22-192:4.]
32. Photographs dated September 12, 2008, of teeanof the Country Cottage Restaurant,
show the property to be in a stateddrepair. [CBE 112; Tr. 35:2—-36:16.]

33.  The end result was that in October 2008, the Country Cottage Restaurant and B3

appraised for a totaif $380,000.00.CBE 104; Tr. at 22:16-19.] According to the appraisal, the

“as-is” valu€ was $304,000.00. [CBE 104.]

Depreciation of the Undeveloped Lots pledged as collateral

\kery

34. With respect to the undeveloped/wilderness lots, the property values in Clay County, North

Carolina began to decline in 2007. [Tr. at 23:10-19.] The undeveloped lots appraised
$258,000.00 in 2004, and $240,000.00 in November 2007. [CBE 105; Tr. at 17:10-13, 21:24—
34:10-17.] According to the appraisal, the “asvisfue for the undeveloped lots in November 2007
was $150,000.001d.]

35. As stated above, Cadence Bank purchase@adluntry Cottage property and Undeveloped

Lots at the foreclosure sale for $450,000.00. @Gaed@ank arrived at the $450,000 sales/bid price

by approximately combining the most recent “as-is” appraised values for the properties. [T}.

34:10-17.]

" The “as-is” value represented a “quick sale” of the property, or the value one might rece
if they were under a “compulsion to sell” the property. [Tr. at 57:20-58:11.]
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36. The most recent “as is” value for the Country Cottage Restaurant and Bakery

$304,000.00. [CBE 104.] The most recent “avatie for the undeveloped lots was $150,000.00,

[CBE 105, at 10.]

37. Following the purchase, Cadence Bankebted approximatel$63,000.00 into the
restaurant and bakery in order to maksuitable for resale. T 37:3-10.] After $63,000.00 in
improvements, Cadence Bank was able to sell the Country Cottage Restaurant and Bake
$250,000.00, almost $54,000.00 less than the stated “as is” appraised value. [Tr. at 37:14

Cadence Bank received approximately $227,000 after commiskidn. [

38. Following the purchase of the undevelop¢sl IBadence Bank invested $33,000.00 to install

a road so that the property could be sold. §Ti87:19-25.] As of the date of trial, Cadence Bank
had sold five of the twelve lots for a sellipdce of $4,500. [Tr. at 38:9-25.] A representative from
Cadence Bank testified that Cadence Bank netted approximately $1,900 pei]lot. |
39. As of the date of trial, Cadence Bank had recovered approximately $260,000.00 of
$450,000 it bid at the foreclosure sale. [Tr. at 38:24-25.]

40. The Court, therefore, finds that the actia#l market value of the property received by
Cadence Bank following the foreclosure sale Gauntry Cottage property and Undeveloped Lots
did not exceed the amount of HorryoPBerties’ $816,355.00 debt to Cadence BaBkeCBE 83.]

Challenged conveyances

41. On August 8, 2008, Horry Properties, througlsaie member, Mr. McLean, transferred to
M&M Builders its only asset other than the Country Cottage property and Undeveloped Lot

parcel of land, located in Horry County, South Carolina, and referenced on TMS N
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144-06-01-074, 144-06-01-075, and 144-06-01-076, (hereinafter referred to as the “KFC/Waffle
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House property”). [CBE 1; Tr. at 94:19-25.] Thated consideration for the exchange wag
$882,500.00.1f.] The Deed was executed by Mr. McLeansake member of Horry Properties, in
favor of M&M Builders, of which Mr. McLean was acting as controlling agddt; Findings of
Fact 11 5-6.]

42. Mr. McLean executed a promissory note on behalf of M&M Builders in favor of Hor
Properties in the amount of $499,115.70 (“M&M NotdQBE 51.] According to the M&M Note,
M&M Builders promised to pay Horry Propiss the sum of $499,115.70, with interest accruing

at 6% per annum. [CBE 51.] No paymenes@we on the note until August 8, 2018, when principa]

and interest will become due in one lump sum. [CBE 51.]

43.  The legal description for the KFC/Waffle House is as follows:

[CBE 1]

ALL that certain piece, parcel oatrt of land situate, lying and being
in the City of North MyrtleBeach, Little River Township, Horry
County, South Carolina, contang 1.68 acres, more or less, and
being identified as RESIDUAL AREA PARCEL "B" on a plat
entitled "Eckerd Drug Store, Southstar Holdings - Myrtle I, LLC"
prepared by Kyler W. JohnsoBC PLS # 16132, dated October 15,
1997, and recorded in the Officetbe Register of Deeds for Horry
County, South Carolina in Plat Book 152 at Page 205.

TOGETHER with a non-exclusive easement for vehicular and
pedestrian access and ingress and egress on, over and across the drive
identified as "29' Access Easenieon the above referenced plat of
record.

THIS BEING the same propertpiveyed to Horry Properties, LLC

by deed of The Legacy, dated November 1, 1999 and recorded
November 1, 1999 in the Office tife Register of Deeds for Horry
County, South Carolina in Deed Book 2203 at Page 583.
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44.  Also on August 8, 2008, M&M Builders, through Mr. McLean, executed a note a
mortgage on the KFC/Waffle House in the amafr#125,000.00, in favor of Beach First National
Bank. [CBE 2.]

45. A settlement statement was prepared in ectiwn with the transfer of the KFC/Waffle
House and $125,000.00 loan by Beach First to M&Nid&gus. [CBE 16.] Thestatement shows the
sales prices as $882,500.00. [CBE 16.] Settlement charges to M&M Builders totaled $5,07]
[1d.] The amounts paid by or on behalf of M&Bdiilders appear to include: 1) $125,000 loan from
Beach First; 2) assumption of $321,155.50 in exislibans; and 3) $485,299.40 in seller financing
[1d.] The “seller financing” is the M&M Nie — the $499,115.70 promissory note executed by M&M

Builders in favor of Horry Properties on August 8, 2008.,[CBE 51; Tr. at 112:13-18.] The

settlement statement shows that M&M Builddhg grantee, received $43,877.40 in cash at the

closing, while Horry Properties, the granteeceived no funds. [CBE 16; Tr. at 112:1-5.]

46. On August 22, 2008, M&M Builders executed a raoteé mortgage in favor of Horry County
State Bank on the KFC/Waffle House in #mount of $226,421.14, theredgsuming responsibility
for an existing mortgage between Horry Pragsrand Horry County SaBank. [CBE 4, 17; Tr.
at 110:2-11.]

47.  On August 22, 2008, Horry Properties, through its sole member Mr. McLean, assigned
leases associated with the KFC/Waffle Hopsaeperty to M&M Builders. [CBE 9.] The lease
agreements produced an income stream for Horry Properties and were between Horry Properti

Waffle House, Inc., and Horry Properties and gfMyrtle Beach, Inc. [CBE 9; Tr. at 106:7-21.]
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48. At the time of the challenged conveyancesteartsfers, the grantor, Horry Properties, was
the holder of valid indebtedness to Cadence Bank in the amount of $816,355.00. [CBE 83,
29:3-17.]

Existence of consideration

49.  This Courtfinds that M&M Builders provided some consideration for the KFC Waffle Hou
property and associated leases.

50. As to the KFC Waffle House property, as Cadence Bank itself acknowledged, Mé&
Builders not only made a promise to pay Horry Properties, but it assumed a pre-existing
between Horry Properties and Horrgudity State Bank in the amount of $226,42f.)@BE 4, at

1, 16; Tr. at 112:6-12; Pl.’s Post-Trial Br., Doc. # 62, at 5.]

51. Asto the associated leases, the assignmelitiitdicates that consideration was paid, and

that in exchange for Horry Properties assigning the leases, M&M Builders would assume all d

1. at

loan

ities

under the leases. [CBE 9, at 2.] Further, Cadence Bank does not contest that M&M Builders

assumed all duties under the leasBse]'r. at 12:3-64:14, 196:12-199:16.]

Horry Properties had the actual intent of defrauding Cadence Bank

52.  Although there was some consideration ferdhallenged conveyances, the following facts
and circumstances in this case constitute baddesuaf on behalf of HorriProperties, and support
this Court’s finding that Cadence Bank has met its burdeproving by clear and convincing

evidenci that Horry Properties transfe of the KFC/Waffle Hous¢ property anc associate leases

8 A representative of Cadence Bank also testified that he had no reason to believe that
M&M Builders did not pay some value for the KFC/Waffle House property. [Tr. at
56:21-57:5.]

15




were madewith the actuaintentof defraudiniCadenc Bank [See Findingsof Fac 1153-73. The
following badges of fraud are evident here:

(Indebted and insolvent

53. Horry Properties was heavily indebtedimgust 2008, when it sold the KFC/Waffle House
property to M&M Buidlers, and assignedNi&M Builders the associated leaseSeECBE 83; Tr.

at 29:3-17, 81:13-19.] By the August 2008 conveyardesy Properties had long since stopped
making payments under the terms of the $816,355 Cadence Note, which was secured by the
of Trust on the Country Cottage property areltindeveloped LotsCBE 74, 94; Tr. at 81:13-19.]
54. Despite full knowledge of this debt and thetfthat payments were not being made, Horry
Properties’ sole member, Mr. McLean, nonetbgkeansferred the KFC/Waffle House property ang
assigned the associated leases to M&M Builders. [Tr. at 81:13-19, 137:25-138:9.]

55. Horry Properties made itself effectivelsatvent with the KFC/Waffle House transfer.

Dee

Horry Properties’ assets were the KFC/Waffle House property and associated leases, and th

Country Cottage property and the Undeveloped L8&8ss]BE 60, at 2; Tr. at 43:11-13, 94:19-25.]
By August 2008, Mr. McLean was aware that Hd?rgperties was in default to Cadence Bank or
the Country Cottage property and the Undeveldymasg, that the Country Cottage property and the
Undeveloped Lots were subject to foreclosarel that Horry Properties owed more on the Country
Cottage property and the Undeveloped Lots thase properties would brirag a foreclosure sale.
[CBE 94, 105, 108; Tr. at 81:13-19, 137:25-138:20, 179:13-1{Accordingly when on behalf
of Horry Properties Mr. McLear transferre the KFC/Waffle Hous¢ propertyanc associate leases
toM&M Builders he notonly purgecfrom Horry Propertie its only othelasse he did sc knowing

that Horry Properties would eventually be burdened with debts it could nold.]iy. [

16




56. Mr. McLean’s testimony that he believed thatle of the Country Cottage property and the

Undeveloped Lots would cover aaytstanding debt he had to Cade Bank is neither credible nor

supported by the record. [Tr. at 179:4-12.]

57. First, prior to the sale of the KFC/Wafftouse property and associated leases, the mogst

recent appraisals Mr. McLeanraited receiving from Cadence Bank regarding the Country Cottage

property and the Undeveloped Lots were 1 Novembe 2007 [Tr. al 179:13-180:7 These

combinecappraisal offerec “as-is” value:of approximately $615,000, and combined market value

14

5

of approximatly $785,000, whileHorry Properties was indebted to Cadence Bank in the amount

of $816,35¢ [Finding of Fac { 36, 48; CBE 83, 105, 108.] Although MMcLean stated that he
believed that Horry Properties’ indebtednesSadence Bank was less than $816,355, he did adn
that the indebtedness was at least $790,0008BfL2—20.] By Mr. Mclean’s own testimony, at

best, the challenged transfers placed Horry Ptigsein the position of owing debts that were
greater than even the highest appraisedevaluits only remaining assets. [Tr. at 83:12-20,
179:13-180:7.]
58. Second, Mr. McLean, who has sold more than 100 properties over a fifty-year career in
estate, would have known that by August 2008, thgevaf the Country Cottage property and the
Undeveloped Lots was not only far less than the amount he owed to Cadence Bank, but |

significantly less than the appraisal performed in November 28@€éTI}. at 75:5-11.]

it

real

ikely

. One, Mr. McLean acknowledged that, beginning in 2006 and continuing throgigh

2008, the Country Cottage Restaurant arkkBabegan to increasingly lose money

and ceased being profitable. [Tr. at 167:3—-168:15.] This is especially germane

because an official from Cadence Baegtified that the $816,355 value of the loan
it made to Horry Properties in 2005 was based upon the fact that Horry Propet
was purchasing a profitable business. [Tr. at 13:18-14:12.]
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. Two, in the beginning of 2008, Cademttered Horry Properties additional
requested funds, but only if Horry Properéggeed to pledge as collateral property

worth more than the requested amount. [Tr. at 170:10-19.] This should have
indicated to Horry Properties that the Country Cottage property and the

Undeveloped Lots were no longer suftist to satisfy the outstanding debt to
Cadence Bank.

. Three, in January 2008, Horry Propegiesnanently closed the Country Cottage

Restaurant and Bakery, ending any value it may have had as an ongoing business

enterprise. [Tr. at 169:20-170:4.]

. Four, in approximately April 2008, Mr. McLealteged that robbers broke into the

Country Cottage Restaurant and Bakery and stole valuable restaurant equipnpent.

[Tr. at 183:18-184:1C]

(Pendency of litigation)

59.  The Deed of Trust stated that failurentake payments on the Cadence Note constituted an

event of default, and that upon default Cadena&Bad the right to bring a foreclosure action and

sell the property. [CBE 94, at 6.] In 2007, HoRyoperties and Cadence Bank entered into ap

agreement to extend the payment period under the Deed of Trust. [CBE 75; Tr. at 171:8

20:21-24, 80:1-4.] Representatives from both Ceel&@ank and Horry Properties testified that,

aside from extending the payment time framegtttension agreement in no way altered the termp

of the Deed of Trustlq.]
60. Horry Properties and Mr. McLean were invalve foreclosure litigation before and during
the challenged August 2008 conveyances from Horry Properties to M&M Buil8eeCBE 68;

Tr. at 83:3—-86:25.]

° Due in part to these negative changes, an October 2008 appraisal commissioned by Cadenc

Bank appraised the market value of the Country Cottage Restaurant and Bakery at
$380,000, a $165,000 decrease from the 2007 appraisal of the same property. [CBE 10
108; Tr. at 24:3-24:15.]
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61. Both Horry Propertie anc Mr. McLear hac notice of the litigation ai the time of the
challenged conveyances. [Findings of Fact 1 11-21.]

(Inadequate consideratign

62.  Thecorsideratior paic by M&M Builders was grossly inadequat¢ [Findings of Fac 1
63—-64.]

63. Not only did Horry Propertigsceive no funds at closing, but M&M Builders, the purported
purchaser, actually received $43,877.40in c&BH16; Tr.at 111:18-25, 114:1-5.] Additionally,
although the settlement statement referenced M&M Builders assuming a $321,155.50 loan
McLean could account for assumed loans onth&amount of approximately $253,000. [CBE 4,
16; Tr. at 108:2-25, 112:6-12; 114:1-5.]

64. M&M Builders also promised to pay Horry Properties $499,115.70, more than half
purchase price for the KFC/Waffle House, under the M&M Note, though no payments have k
made under the note and none are due untied@syafter the transferon August 8, 2018. [CBE
51; Tr. at 115:2-14.] Further, Mr. McLean, cotitry agent of M&M Builders and acting in his
capacity as Horry Properties’ sole member, assigimeM&M Note to himslf, individually. [CBE
51; Tr. at 115:24-116:1.] Accordingly, even whegsiyments become due in ten years, thos
payments will be due to Mr. McLean individually, and not to Horry Properti$. |

(Additional badges of frayd

65. There are several additional badges of fraud in this case. [Findings of Fact {1 66—70.]
66.  There was a close relationship between #resteror and the transferee, with the common
denominator of both Horry Properties and MéBuilders bein¢ Mr. McLean [Findings of Fac 1

5-6; CBE 1, 9, 16, 77; Tr. at 80:5-10, 101:12-17.]
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67. When Horry Propertietransferre the KFC/Waffle House property an associate leases,

it was effectively transferring its entire estat as< it was conveying its only asse nol under
foreclosure. [Findings of Fact {1 53-58.]

68.  As Mr. McLean was the sole member of both Horry Properties and, at least, the contro
agent of M&M Builders, Horry Properties effectively retained control of the KFC/Waffle Hous
property and associated leas&edFindings of Fact 1 5-6; CBE 1, 9.]
69. Horry Properties’ transfer of the KFC/Wafflouse property and associated leases to M&N
Builders occurred a mere two months after the notice of foreclosure was served upon H
Properties’ registered agent [CBR, 79], and just four months prior to the foreclosure sale [CB
1, 9, 91]. The Court finds the timing of these conveyances highly suspicious.

70. Much of Mr. McLean’s testimony was not credible or evasive. For example:

. When questioned about the settlement statement containing the details o
KFC/Waffle House property transfer, Mr. Mean, who had previously testified that
he had a five-decade long real estate career that involved selling at least
properties, stated flatly, “I don’t understand this form. | signed it because it W
placed in front of me to sign.” [Tr. at 75:5-11, 106:15-21.]

. Mr. McLean repeatedly sought to place blame in others: his daughter was w
when she denied knowledge of a loarclamed to owe her, and various lawyers
and an accountant were responsible for numerous inconsistences and errors i
filings and documents memorializing transactions engaged in by his varig
businesses, including Horry Properties and M&M BuildeBed, e.g Tr. at
114:21-115:1.]

. Although the settlement statement listed\WBuilders as assuming a loan in the
amount of $321,155.50, the evidence and testimony in the record indicated
assumed loan only in the amount of approximately $226,000. [CBE 4, 16.] Wh
questioned about this one hundred thadsdollar discrepancy, Mr. McLean said
only that he “didn’t prepare this. | jusigned it.” [Tr. at 112:6—12.] Additionally,
Mr. McLean was unable to explain whyetkettlement statement stated that Horry
Properties would provide seller-finging in the amount of $485,299.40, when the
M&M Note memorializing this financing contained an amount of $499,1155¢é@. [
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CBE 16, 51; Tr. at 114:18-22.] In fact, when asked how he came to the laf
amount, Mr. McLean testified that he “didn’t know.” [Tr. at 114:21-115:1.]

Horry Properties’ was indebted at the time oftila@sfer and its fraudulent intent is imputable to
M&M Builders

71.  As this Court has discussed at length, H&myperties’ was indebted at the time of the
transfer. [Findings of Fact 1 53-58.] Further, Hétrgperties’ intent to defraud Cadence Bank is
imputable to M&M Builders. Mr. McLean was the sobember of Horry Properties, he was at leas

the controlling agent of M&M Builders, arite brokered the conveyances at issBeeCBE 1, 9;

Tr. at 80:5-10, 99:24-101:23.] Mr. McLean himself agtbetibecause of his status as “acting sole

member” of each LLC, knowledge on behalftddrry Properties would be imputed to M&M
Builders. [Tr. at 138:10-20.]

72.  Theoverwhelmin(weighi of evidencianc testimonvin this cast show: tha the transfe of

the KFC/Waffle House property anc assignmet of the associated leases was made by Horr
Propertie with the actua intent of defraudine Cadenc Bank that Horry Propertie was indebted

al the time of the transfer, and that Horry Properties’ intent is imputable to M&M Buildegge
Findings of Fact 1 53—71.] This was shown by clear and convincing evidence.

73. For all of the above reasons, Cadence Bank haits burden of proving by clear and
convincin¢ evidenc: that Horry Properties transfe of the KFC/Waffle House progerty and
assignmer of the associated leases to M&M Builders constituted actual fraud and that th
transfer anc assignmen shoulc be se asideunde S.C Code Ann. 8 27-23-10(A) [Se«Findings

of Fact 1 53-72.]
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Piercing the corporate veil

74.  The following facts and circumstances supfgue Court’s finding that Cadence Bank has
failed to meet its burden of establishing that H Propertie anc M&M Builders failed to observe
corporat formalities anc that it would be fundamentall unfair to recogniz: Horry Propertie and
M&M Builders as corporate entitiesSeeFindings of Fact {1 75-76.]

(M&M Builders)

75. Cadence Bank has failed to meet its burden of proof that M&M Builders failed to obsgrve
corporate formalities or that it would be fundamentally unfair to recognize M&M Builders
corporate form[SeeFindings of Fact 1 76—-78.]

76. M&M Builders was never indebted to Cade Bank, nor does Cadence Bank have any
outstanding judgments against M&M BuilderSeETr. at 12:1-64:15.]
77. There was little to no evidence presented by Cadence Bank that M&M Builders (as
undercapitalized, that there was siphoning of funoisy M&M Builders, or that M&M Builders
was a facade for anyori&ee, e.g Tr. at 202:6-133:12; Pl.’s Pestial Br., Doc. # 62, at 8-12.]
78.  The limited testimony relating specifically to the corporate health of M&M Buildels
indicates that, while not a robust business, timepamny was, and is, operating and collecting renta
income. [Tr. at 133:25-203:24.]

(Horry Properties

79.  Although Cadence Bank has proven that HBngperties committed fraud by transferring
its only asset not unde foreclosure see Findings of Fac 1Y 53—73] Cadenc Bank has failed to
mee its burder of prooithai fundamentefairnes:require:disregardin Horry Properties corporate

form. [SeeFindings of Fact 11 80-81.]
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80. Mr. McLean argued that because Caddeek dismissed the personal guaranty lawsui
with prejudice, Cadence Bank should be colldtgestopped from pursuing a veil piercing claim
against Horry Properties. [Tr. at 207:5—-24.] CadeBank’s current cause of action of piercing theg
corporate veil is not premised upon the previously dismissed personal guaranty signed by
McLean. BeePl.’s Compl., Doc. # 1.] However, theilvgiercing claim in this lawsuit seeks
essentially the same relief as the claim Cad8aecdk has already dismissetth prejudice: to hold
Mr. McLean personally responsible foet367,881.21 deficiency of Horry Properti€e¢CBE

42; Tr. at 39:10-23; Pl.’s Compl., Doc. # 1.]

81. The logical by-produc of granting Cadenc Bank’s request to set aside the fraudulent
conveyancistharHorry Propertie now hasiasset to which Cadenc Bank may attact its deb and
ultimately recover on its judgmeit[SeeFindings of Fact 7Y 24, 53-73.]

CONCLUSIONS OF LAW

Fraudulent conveyances

In this case, Cadence Bank asks the Cosedtaside the transfers between Horry Propertig)
and M&M Builders, an equitable remedy. Alternatively, Cadence Bank asks for actual and pun

damages based on the defendants’ fraudulent cgradegal remedy. Cadence Bank is not entitleg

9 There was conflicting evidence in this case about the value of the KFC Waffle House
Property and associate leases. In the frardutansfer, the contract price of the
KFC/Waffle House asset was listed at $882,500©BE 47.] At a previous deposition, Mr.
McLean testified that the value of the KFC/Waffle House asset was worth approximately
$1.2 million. [CBE 91, at 12:2-19.] This valuation was based on a financial statement
prepared by Mr. McLeanld.] During trial, Mr. McLean claimed he misunderstood the
guestion during the deposition, and that the value of the KFC/Walffle House asset was ¢
to $600,000. [Tr. at 96:15—- 97:18.] Other than this conflicting evidence and testimony,

Cadence Bank presented no other evidence regarding the value of the KFC/Waffle Hougse

asset. Accordingly, while the value of the KFC/Waffle House asset cannot be readily
determined, the evidence in this case indicated a value of the KFC/Waffle House asset
somewhere between $600,000 and $1.2 million.
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to double recovery on its fraudulent conveyancerckmd, as such, has informed the Court that if
elects the equitable remedy of setting aside ¢hallenged transfers under South Carolina’s
fraudulent conveyance statug&C. Code Ann. 8§ 27-23-10(AB¢eTr. at 200:1-5; Pl.’s Post-Trial
Br., Doc. # 62, at 8.]

A. South Carolina law governing fraudulent conveyances

South Carolina’s fraudulent conveyance statute provides that:

Every qift, grant, alienation, bargain, transfer, and conveyance of
lands, tenements, or hereditaments, goods and chattels or any of
them, or of any lease, rent, commpmisother profit or charge out of

the same, by writing or otherwise, and every bond, suit, judgment,
and execution which may be had or made to or for any intent or
purpose to delay, hinder, or defrazréditors and others of their just

and lawful actions, suits, debts, accounts, damages, penalties, and
forfeitures must be deemed and taken (only as against that person or
persons, his or their heirs, successors, executors, administrators and
assigns, and every one of thefinage actions, suits, debts, accounts,
damages, penalties, and forfeitures by guileful, covinous, or
fraudulent devices and practices are, must, or might be in any ways
disturbed, hindered, delayed, or defitad) to be clearly and utterly
void, frustrate and of no effecany pretense, color, feigned
consideration, expressing of use aoly other matter or thing to the
contrary notwithstanding.

S.C. Code Ann. § 27-23-10(A).
In turn, South Carolina case law interpreting § 27-23-10(A) establishes three dist|nct
situations in which a fraudulent conveyance may be foBad.Coleman v. Danj261 S.C. 198,
207-208, 199 S.E.2d 74, 78-79 (190&ffords v. Berry247 S.C. 347, 350-51, 147 S.E.2d 415,
417-418 (1966).
The first is “where the transfer is made by tjrantor with the actual intent of defrauding

his creditors . . . even though there is a valuable consideratimft6rds 247 S.C. at 351, 147
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S.E.2d 415. In these cases, ttansfer will be set aside the plaintiff can prove bylear and
convincing evidencéthat
(1) the transfer was made by thentor with the actual intent of
defrauding his creditors; (2) theagitor was indebted at the time of
the transfer; and (3) the grantor's intent is imputable to the grantee.

Durham v. Blackard313 S.C. 432, 437-38, 438 S.E.2d 259, 262 (Ct. App. 1993) (Cuilegnan

261 S.C. at 208, 199 S.E.2d at 79).

The second situation in which a fraudulent conveyance may be found is when there i

consideration. South Carolina courts explain the second situation as follows:

S NO

1 In Cadence Bank’s proposed order sent to this Court, Cadence Bank appears to advocs

[W]here the transfer was not made on a valuable consideration, no
actual intent to hinder or delayetfitors must be proven. Instead, as

a matter of equity, the transfer will bet aside if the plaintiff shows],

by clear and convincing evidence,tt{1) the grantor was indebted

to him at the time of the trarest (2) the conveyance was voluntary
[that is, without consideration]; and (3) the grantor failed to retain
sufficient property to pay the indeoiness to the plaintiff in full-not
merely at the time of the transfer, but in the final analysis when the
creditor seeks to collect his debt.

that its burden of proof in this case might be by a preponderance of the evidence.
However, South Carolina courts have long held that the burden of proof for showing act
or constructive fraud under South Carolina law is the clear and convincing evidence
standardSee, e.gFirst Union Nat'l v. Smith314 S.C. 459, 445 S.E.2d 457, 459 (Ct. App.
1994) (applying clear and convincing standard in an action to set aside a fraudulent
conveyance)Hagy v. Pruitf 339 S.C. 425, 432, 529 S.E.2d 714, 718 (2000) (holding that
in fraud cases, which sound in equity, the party asserting fraud has the burden of provin
such fraud by clear and convincing evidenseg also Cmty. Bank of Miss. v. Carson
C.A. No. 6:08-03758-JMC, 2010 WL 3825388, at *4 (D.S.C. Sept. 23, 2010) (applying
South Carolina law and imposing a burden of clear and convincing evidence on transfer
in an action to set aside fraudulent intra-family transfarje J.R. Deans Co., Inc249
B.R. 121, 134 (Bankr. D.S.C. 2000) (applying South Carolina law and imposing a burdel
of clear and convincing evidence on plaintiffan action to set aside fraudulent non-intra-
family transfer).
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Durham, 313 S.C. at 437, 438 S.E.2d at 262 (Ct. App.1993) (cimigman 261 S.C. at 208, 199
S.E.2d at 79).

The third situation involves those cases in which property is conveyed between far
members, in which case the burden of prodgtsfrom the plaintiff to the transfereBee Coleman
261 S.C. at 208, 199 S.E.2d at 79. Specifically,

‘[w]here transfers to memberstbfe family are attacked either upon

the ground of actual fraud or on account of [lack of consideration],

the law imposes the burden on the transferee to establish both a

valuable consideration and the bona fides of the transaction by clear

and convincing testimony.’
Id. (quotingGardner v. Kirven 184 S.C. 37, 37, 191 S.E. 814, 816 (1933¥e, e.g., Windsor
Props., Inc. v. Dolphin Head Const. Co., In831 S.C. 466, 472, 498E52d 858, 860-61 (1998)
(holding that the transfer of property from poration, wholly owned by husband, to a wife in her
individual capacity violated fraudulent conveyanedige, in absence of wife proving by clear and

convincing evidence that transfer was for consideration and was bona fide).

B. Cadence Bank must prove that the transfers in this case constituted actual fray

Mindful of the three different situations undehich a fraudulent transaction may arise, this
Court must initially determine the applicable Iegamework under which to analyze the fraudulent
conveyances at issue in this case.

Because this situation does not concern an intra-family transfer, Cadence Bank bear

burden of proof under any other applicable situatidtere, Cadence Bank contends that Horryj

12_Cadence Bank never directly argued that the transactions from Horry Properties to M&M
Builders constituted an intra-family transfer. Additionally, even if this Court were to acce
Mr. McLean’s argument that the transferees were ultimately his children, this would at n1
have the effect of shifting the burden of proof from Cadence Bank to M&M Builders —
essentially making it easier for Cadence Bank to prevail on their actual fraud®tsm.
Coleman 261 S.C. at 208, 199 S.E.2d at 79.
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Properties’ transfer of the KFC/Waffle House déimel assignment of the associated leases to M&N
Builders should be set aside because these transactions lacked consideration and becay
transactions constituted actual frausle€Tr. at 202:2—25; Pl.’s Post-Trial Br., Doc. # 62, at 4.]

As an initial matter, this Court rejects Cademank’s argument that the transactions lacke
consideration for purposes of a fraudulent transfer an. [Set¢ Findings of Fact {{ 49-51.]
According to the S.C. Supreme Court, “valuable consideration, in the sense of the law, may cd
either in some right, interest, profit, or batefccruing to the one pstor some forbearance,
detriment, loss, or responsibility givesuffered, or undertaken by the othé&ftiiv. v. Walley 124
S.C.68,74,117 S.E. 356, 358 (1928k also Ahrens v. Sta#9 S.E.2d 54, 64, 392 S.C. 340, 360
(2011) (Hearn, J., concurrindytcLeod v. Sandy Island Car265 S.C. 1, 13, 216 S.E.2d 746, 751
(1975).

Cadence Bank correctly points out, and Deferglammcede, that Horry Properties received
no funds when it conveyed the KFC/Waffle Hopseperty. [Tr. at 113:22-11%; PI.’s Post-Trial
Br., Doc. # 62, at 6.] Howeveav]&M Builders did make a promige pay Horry Properties at some
point in the future, and the record shows that M&M Builders assumed pre-existing indebtedr
[Se« Findings of Fact §f 50-51.] Although this consideration may have been inad[seate
Findings of Fac 11 62—64], M&M Builders providedomebenefit to Horry Properties in exchange
for the KFC/Waffle House property — namely a pisgrto pay money in the future and assumptior
of an existing mortgage. As the South Carolina Supreme Court has explained:

‘[G]rossly inadequate” consideratits‘a strong badge of fraud’ but
we specifically reject[] the arguent that gross inadequacy of
consideration reduces the conveyance to the status of one made

without consideration, . . . ‘gross inadequacy of consideration and
‘without consideration’ are noysonymous in the law.’ . . . [W]here
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there is gross inadequacy of comsation, an actual intent to defraud
must still be shown to set aside the conveyance as fraudulent.

Royal Z Lanes, Inc. v. Collins Holding Cor37 S.C. 592, 595, 524 S.E.2d 621, 622 (1999) (citin
Jeffords 247 S.C. at 352, 147 S.E.2d at 418).

To the extent the assignment of leases@atad with the KFC/Waffle House property are
treated as a separate transfer, this transfer alssonaetonsideration by way of an assumption of
the duties under the leasé[Se«Findinc of Fac 51.] South Carolina law has long recognized tha
an assignee of a contract, who acquires the t@knforce its provisions, “assumes the burden
which are imposed . . . by the catt [as] consideration . . .Welling v. Crosland129 S.C. 127,
128, 123 S.E. 776, 780 (1924ke, e.gJoyner v. Greenville Hotel Assocs. Ltd. P’st8p4 S.C.
237, 242,612 S.E.2d 727, 729 (Ct. App. 2005) (notingftrad lease assignment to be valid, the
party receiving such an assignment must agree to be bound by its terms).

Therefore, this Court cannot say that Cadence Bank has proved by clear and convir
evidence that either the KFC/Waffle House propédnsfer or the assignment of the associate
leases were without consideration. Accordinglygrider for the transfers to be set aside, Cadeng

Bank must show, by clear and convincing evidence, that Horry Properties made the challe

13 The transfer of the KFC/Waffle House property occurred on August 8, 2008, while the

transfer of the associated leases occurred via a separate document on August 22, 2008,

[CBE 1, 9.] Further, the general warranty deed outlining the KFC/Waffle House property
transfer indicated that such transfer was “sabfo [the] assignments ... .” [CBE 1, at 1.]
However, Mr. McLean testified that the leases were transferred in connection with the sg
of the KFC/Waffle House propertySgeTr. at 104:17-105:9 (“[I]f you sell the property, the
leases pretty well go with it, don’t it?”).] In any event, this is ultimately a distinction
without a difference. Both transactiong aubject to the actual fraud standard, both
transactions involved the same parties, and the same fraudulent conduct permeated bof
transfers[SeeFindings of Fact 1Y 52—-73.]
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transfers with the actual intent of defrauding Cadence Bank and otherwise satisfy the “first situa
explained at pages 24-25 of this Order.

C. The conveyances at issue should be set aside on the basis of actual fraud

To set aside the conveyances on the basistaél fraud, Cadence Bank must prove by cleay
and convincing evidence that (1) the transfers weade by Horry Properties with the actual intent
of defrauding Cadence Bank; (2) tp Properties was indebted aettime of the transfer; and (3)
Horry Properties intent is imputable to M&M Builde&ee DurhanB813 S.C. at 437-38, 438 S.E.2d
at 262. Cadence Bank meets its burden of proof as to each of these three elements.

1. Horry Properties intended to defraud Cadence Bank

Where a plaintiff seeks to set aside a convegam the basis of intetat defraud, fraudulent

intent “can usually be shown only by a consitieraof the attendant facts and circumstances,

resort to which must usually be had in ordetittinguish between transactions which are bona fide,

and those which are notColeman 261 S.C. at 209, 199 S.E.2d at 79 (internal citations omitted).

“Certain circumstances so frequently attendweyances to defraud creditors that they ar¢
recognized and referred to as ‘badges of fraud..Unexplained “badges of fraud” may warrant
an inference of fraud in certain caskk. “Whether the inference is warranted depends in larg
measure on whether a satisfactory explanation is preseided.”

i. This case presents several enumerated badges of fraud

o

D

On”

South Carolina courts recognize the following badges of fraud, although this list is hot

exclusive:

1) the insolvency or indebtednesithe transferor; 2) lack of, or
grossly inadequate, consideration for the conveyance; 3) close
relationship between the trangerand the transferee; 4) the
pendency or threat of litigation; 5) secrecy or concealment; 6)
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Id.; see alsdRoyal Z Lanes, Inc337 S.C. at 595-96, 524 S.E.2d at 622-23.

Although a transaction can be fraudulent thotigividences only a single badge of fraud,
“itis more generally held that while one circstiance recognized as a badge of fraud may not aloy
prove fraud, where there is a concurrence of sésech badges of fraud an inference of fraud may
be warranted.Coleman 261 S.C. at 209-210, 199 S.E.2d at 79-80 (quoting 37 Am. Jur. (2
Fraudulent Conveyances, 8 10 (1968)). “A baddeanid creates a rebuttable presumption of inten
to defraud.”’Royal Z Lanes, Inc337 S.C. at 596, 524 S.E.2d at 623.

As discussed more fully in this Court’s Findgs of Fact, this case presents many of the

badges of fraud specifically delineated by the South Carolina Supreme Court.

(1)

departure from the usual method of business; 7) the transfer of the
debtor’s entire estate; 8) the reservation of benefit to the transferor;
and 9) the retention by the debtuir possession or control of the

property.

Horry Properties was indebted and made itself insolven[Set Findings of Fact
191 53-58.] Horry Properties’ actions of selling off its remaining viable asset, in th
face of heavy debt and foreclosucegates a strong badge of fraGge Coleman
261 S.C. at 209-210, 199 S.E.2d at 79—-80. Howpétties’ only real effort to rebut
this conclusion comes by way of Mr. McLeatestimony that he believed that a sale
of the Country Cottage property and Uael®ped Lots in August 2008 would cover
any outstanding debt he had to Cadence B&:SeeFinding of Fac § 56; Tr. at
179:4-12.] However, as noted in this CasiRindings of Fact, Mr. McLean admitted
that he owed more than the property’s 2007 appraised value, the most re
appraisal he admitted seeing prior to the August 2008 sale, and that nume

circumstances were causing the property’s value to decSe«Findings of Fac 11
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(2)

(3)

57-58.] It strains credulity to think that Mr. McLean, who has sold more than 1
properties over a fifty-year career in reatate, would believe that in August 2008,
the Country Cottage property and the Undeveloped Lots were worth more thar
owed Cadence Bank, especially given ppraisal to the contrary and a plethora of
circumstances negatively affecting the property values since that appraisal.
The conveyances at issue were made dugthe pendency of litigation, and both
Horry Properties and Mr. McLean had notice of the litigation. [Se¢Findings of
Fac 11 59-61. See also McCall v. IKON363 S.C. 646, 654, 611 S.E.2d 315,
318-19 ( Ct. App. 2005) (holding that a compaeceives notice when its registered
agent is served). Even if this Courtnedo accept that Mr. McLean was unaware of
the actual ongoing litigation, which it does not, Mr. McLean admitted that becay
he had made no payments to CadenaekBhe was aware that foreclosure was 3
very real possibility. [Tr. at 138:4—204ccordingly, at a minimum Mr. McLean
would have been acutely aveasf the threat of litigadin, which is also a recognized
badge of fraud under South Carolina |8ee Colemar261 S.C. at 209, 199 S.E.2d
at 79.

Horry Properties received grossly inadequate consideratiar[Se«¢Findings of
Fac 1162—-64.]See also Jefforgd247 S.C. at 352, 147 S.E.2d at 418 (explaining tha
consideration is grossly inadequate when it falls “far short of the value of t
property”). The evidence offered by Defentkadid nothing to rebut this conclusion.
Even if the consideration were adequate dtiner badges of fraud in this case would

be enough for this Court to set aside the challenged transfer and assignments.
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4) By virtue of Mr. McLean’s relationship to, and control over, both Horry
Properties and M&M Builders, there was a close relationship between the
entities and Horry Properties effectiwely retained control of the KFC/Waffle
House property and associated lease[SeeFindings of Fact 1 66, 68.]

(5) Horry Properties effectively transferred its entire estate[Set Finding of Fac
67.]

ii. Several other badges of fraud are present in this case

South Carolina courts have also held that any given case could present badges of
separate and apart from those specifically enumerated in South Carolina ca3eléaman 261
S.C.at 209, 199 S.E.2d at 79. In this case, therether “attendant facts and circumstances” whick
distinguishes the fraudulent conveyances here from “bona fide” transadatioRsst, the timing
of Horry Properties’ transfer of the KFC/WadfHouse property and associated leases to M&N
Builders — just after the foreclosure litigation conmoed and just before the foreclosure sale — i
highly suspicious[SetFindinc of Fac 169.] Second, Mr. McLean’s testimony was no credible ang
at times evasive( SeeFinding of Fact { 70.]

The testimony and other evidence in this caam|yl establishes multiple “badges of fraud,”
and create a strong presumption of intent foadel. As discussed above, the testimony and othg
evidence presented by Defendants did not rebut that evid&eesRoyal Z Lanes, In837 S.C.
at 596, 524 S.E.2d at 623. Cadence Bank haspituyen by clear and convincing evidence that
Horry Properties transferred the KFC/Waffle Hopsaperty and assigned the associated leases

M&M Builders with the actual intent to defraud Cadence Bank.
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2. Horry Properties was indebted at the time of the transfer, and its intent]
defraud it imputable to M&M Builders

In order to set aside the conveyancahef KFC/Waffle House property and associated
leases, Cadence Bank must also prove by ctehcanvincing evidence that Horry Properties was
indebted at the time of the traasfand that Horry Properties’ intent is imputable to M&M Builders
See Durham313 S.C. at 437-38, 438 S.E.2d at 262.

Cadence Bank easily meets its burden of proof as to these last two elements.

First, as this Court has thoroughly discusstxry Properties was indebted to Cadence Banl
at the time of the challenged transf{Se«Finding: of Fac 11 53-58.] Second, Horry Properties’
intent is plainly imputable td1&M Builders, as Mr. McLean was the sole member of Horry
Properties, was at least the controlling agem&M Builders, and brokered the conveyances at

issue[SeeFinding of Fact § 71.]

Therefore, given that the overwhelming weight¢vidence and testimony in this case show$

that it is highly and substantially probable tHairy Properties transferred the KFC/Waffle House
property and assigned the associated leasesthathctual intent of defrauding Cadence Bank
Cadence Bank has proven by clear and convincingeeglthat the transfer and assignments shoul
be set aside under S.C. Code Ann. § 27-23-1®e&gJeffords 247 S.C. at 351, 147 S.E.2d 415.

1. Piercing the Corporate Vell

Cadence Bank also requests that this Coertpithe corporate veil as to Horry Properties
and M&M Builders, and hold Mr. McLean persondibble for their debts and obligations. For the
reasons discussed below, Cadence Bank fails to meet its burden of establishing that the cor

entities should be disregarded.
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A. Legal standard governing piercing the corporate vell

A limited liability company, like a corporation, is an entity, separate and distinct from
members and its debts are not the individualbteldness of its members. S.C. Code Ann. § 33-44
201;see also DeWitt Truck Brokers, Inc. v. W. Ray Flemming Frujt526.F.2d 681, 683 (4th Cir.

1976). In general, equitable principles goveawail-piercing remedy, and “[i]t is settled authority

that the doctrine of piercing the corporate veil is not to be applied without substantial reflectipn.

Sturkie v. Sifly280 S.C. 453, 457, 313 S.E.2d 316, 318 (@Pp.A984). “The corporate form may
be disregarded only where equity requires the action to assist a third Yavodside v. Woodside
290 S.C. 366, 370, 350 S.E.2d 407, 410 (Ct. App. 1986).

“If any general rule can be laid down, it is that a corporation will be looked upon as a le
entity until sufficient reason to the contrary appebust;when the notion of legal entity is used to
protect fraud, justify wrong, or defeat publiclipg, the law will regard the corporation as an
association of personsSturkie 280 S.C. at 457, 313 S.E.2d at 318. The party seeking to pierce
corporate veil has the burden of proving that the doctrine should be ajghlied.

In Sturkie the South Carolina Court of Appeals &&th a two-pronged test to determine
whether to pierce the corporate v&turkie 280 S.C. at 457, 313 S.E.2d at 318. The first pron
involves an eight factor analysis that looks to the observance of corporate formdlitidse eight
factors relative to the first prong are: 1) whether the corporation was grossly undercapitalize
failure to observe corporate formalities; 3) non-payment of dividends; 4) insolvency of the de
corporation at the time; 5) siphoning of funds of the corporation by the dominant stockholde

non-functioning of other officers or other directofsabsence of corporate records; and 8) the fag
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that the corporation was merely a facadelie operations of the dominant stockhol@armas v.
InfoSafe Corp.320 S.C. 188, 192-193, 463 S.E.2d 641, 644 (Ct. App. 1995).
The advent of the statutory “S” corporatiand limited liability companies has diminished
the importance of some of the factors assted with traditional corporate governargee Hunting
v. Elders 359 S.C. 217, 224,597 S.E.2d 8837-08 (Ct. App. 2004). THeturkiefactors that now
have less importance include the failure to oleseorporate formalities, nonfunctioning of other
officers or other directors, ¢habsence of corporate records and the nonpayment of dividignds.
The inquiry now primarily concerns the closely related factors dealing with undercapitalizati
siphoning of funds, and whether the corporation was a facade for its dominant sharé&holder.
The second prong considers whether the party seeking to pierce the corporate veil W
suffer injustice or fundamental wfness if the acts of the corption are not regarded as acts of

the individuals Sturkie 280 S.C. at 457, 313 S.E.2d at 318. “The essence of the fairness te

simply that an individual businessman cannalb@ved to hide from the normal consequences of

carefree entrepreneuring by doing so through a corporate $hathas 320 S.C. at 192-193, 463
S.E.2d at 644.

B. Cadence Bank has made no showing that veil piercing is appropriate as to M(
Builders

As an initial matter, this Court holds thatd@ace Bank has failed to allege a viable claim
to disregard M&M Builders’ corporate form.

First, Cadence Bank has failed to meethtsden of proof that M&M Builders was
undercapitalized, that funds were being siphonethairM&M Builders was a facade for anyone.
[Sec Findings of Fact | 77—783ee alsdHunting, 359 S.C. at 224, 597 S.E.2d at 807-08. Thq

evidence in this case that focused on corpdmatealities related primarily to Horry Properties.
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[See, e.g Tr. at 202:6-133:12; PIl.’s Postidl Br., Doc. # 62, at 8—12.] lfact, the evidence in the
record relating to M&M Builders tends to show that M&M Builders was capitalized and operatif
[SeeFinding of Fact  78.]

Second, Cadence Bank has made no showing thatild suffer fundamental unfairness if
M&M Builders’ corporate form is not disregarde®ke Sturkieg280 S.C. at 457, 313 S.E.2d at 318.
M&M Builders was never a debtor to Cadence Be SetFindinc of Fac  76.] Additionally, this
Court is setting aside the August 2008 transfgsroperty and assignment of leases from Horry
Properties to M&M Builders, the August 2008 tracsons are the only conveyances challenged b
Cadence Bank, and M&M Builders’ sole reason fangeamed a party in this lawsuit was that it
accepted the conveyanceSeg, e.g Tr. at 12:1-64:15; Pl.’s Compl., Doc. # 1.] Therefore, evel
assuming that Cadence Bank’s allegationsresg&l&M Builders were true, Cadence Bank cannot
show that it would suffer injustice if this Court fails to pierce M&M Builders’ corporate veil.

C. Disregarding the corporate form of Horry Properties would be inequitable

This Court reiterates that, as a threshold matteay only disregard the corporate form of
Horry Properties wheregtuity requireghe action to assist a third partyWoodside290 S.C. at
370, 350 S.E.2d at 410 (emphasis added). Here, although the issue of whether to disregard
Properties’ corporate form is a closer call, t@isurt holds that equityequires maintaining the
corporate form of Horry Properties.

On August 17, 2009, Cadence Bank filed suitin a North Carolina federal court against H
Properties, Mr. McLean, and hisfeiElizabeth A. McLean to catt on the outstanding foreclosure
deficiency. Findinc of Fac §24.] Mr. and Mrs. McLean werectuded in the lawsuit because they

had each signed a personal guaranty on the loan with CadenceFindinc of Fac 18.] However,
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on December 30, 2010, Cadence Bank dismissedrgsmed guaranty claim against Mr. And Mrs.

McLean with prejudice, and Cadence Bank’s repméative did not elaborate as to why Cadence

Bank chose to forever dismiss this claiFinding of Fact { 26.]

Although the cause of action seeking to disregard the corporate form is not premised |
the dismissed personal guaranty, piercing the catpaeil in this case would ultimately have the
very real effect of providing Cadence Bankack door through which to pursue such a claimn
(holding Mr. McLean personally liable for Horry Prapes’ deficiency), which it chose to dismiss

with prejudice.Given that piercing the corporate veil is a remedy which should be cautiou

applied, coupled with the burden of proof plaapdn Cadence Bank, it would not serve “substantig|

justice” or equity to disregard the corporatariainder the specific circumstances of this c8se.
Drury Dev. Corp. v. Found. Ins. G&80 S.C. 97, 102, 668 S.E.2d 798, 801 (2008) (“South Carolir
courts have long observed that equity looks bemggithrules of law to seek substantial justice.”).

D. Cadence Bank’s veil piercing claim as to Horry Properties fails Uptadekie

Applying theSturkiefactors to this case also shotlat Cadence Bank has failed to meef]

its burden of proof that this Court should disregard the corporate form of Horry Properties.

Ipon

5

y

a

This Court acknowledges that Cadence Bank has proven that Horry Properties commniitted

fraud by transferring its only profitable assetsle/facing foreclosure on its remaining properties.
[Findingsof Fac §153—73.] This Court further acknowledges that, uigterkie fraud is often used
to justify piercing the corporate veee Sturkig280 S.C. at 457, 313 S.E.2d at 318. However, eve
assuming that Cadence Bank has met itddruof proof as to the first prong $furkie Cadence

Bank has failed to meet the second pron§tafkie
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In light of Cadence Bank’s opportunity teek a judgment on the guaranty by Mr. McLean,
and Cadence’s dismissal with prejudice of such, it seems strained to argue that Cadence Bank
now be allowed to pierce the corporate veil because it would suffer “injustice” or “fundamer
unfairness.” Additionally, because this Coursé&tting aside the fraudulent transfers from Horry
Properties to M&M Builders, Horry Properties will now have in its possession the KFC/Waf
House property and associated leaBagther, Cadence Bank has filedsaPendensegarding that
very property. Accordingly, Cadence Bank can neekso recover its debts from Horry Properties.
[Findinc of Fac {81.] Itis difficult to see how Caden8&ank would suffer fundamental unfairness
or injustice if Mr. McLean is not also hefeersonally liable on Horry Properties’ debt now that
Horry Properties has assets which Cadence Bank can reach as a result of this Court’s Order. C{
Bank has thus failed to carry its burden of prbeatt it would suffer fundamental unfairness unlesg
this Court disregards Horry Properties’ corporate form.

Conclusion
Because Cadence Bank has met its burdproeing by clear and convincing evidence that

Horry Properties transferred the KFC/Waffle Hopseperty and assigned the associated leases

M&M Builders with the actual intent of defraudj Cadence Bank, the transfer and assignments afre

hereby declared null and utterly void and seteditbwever, because Cadence Bank has failed {
meet its burden of proving that the corporate veil should be pierced as to Horry Properties
M&M Builders, Mr. McLean is not personally liable for the obligations of those entities.
Based on the foregoing, it@RDERED that judgment shall be entered in favor of Cadenc
Bank on its first cause of action for fraudulent transfer, and that judgment shall be entered in

of Defendants on Plaintiff Cadence Bank’s secceugise of action of piercing the corporate veil.
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IT IS FURTHER ORDERED that on Cadence Bank’s claim to set aside the transfer pf

property and assignment of leases between Horry Properties and M&M Builders as fraudulent U
S.C. Code Ann. § 27-23-10(A), the Court find$awor of Cadence Bank and orders the following:

(2) The General Warranty Deed executedHoyry Properties, LLGn favor of M&M
Builders, LLC of OD on August 8, 2008deCBE 1], and recorded in Deed Book
3356, Page 2689 of the Horry County Register of Deeds, is hereby set aside
declared utterly void under S.C. Code Ann. § 27-23-10(A).

(2)  The Assignment of Leases executed by Horry Properties, LLC in favor of M&M

Builders, LLC of OD on August 22, 2008deCBE 9], and recorded in Deed Book
3409, Page 2482 of the Horry County Register of Deeds, is hereby set aside
declared utterly void under S.C. Code Ann. § 27-23-10(A).

3) The Clerk of the U.S. District Court shall forward a certified copy of this Order |
the Clerk of Court for Horry County ande Horry County Registrar of Deeds for
filing so as to notify them of this Coustdetermination that the above transfer ang
assignment of leases are null and wtedid, and for notice and recording purposes
so that the Deed and Assignment of Leases may be cancelled.

(4) The Clerk of Court for Horry Countynd/or the Horry County Registrar of Deeds
are ORDERED to cancel the Deed and Assigamt of Leases described in
Paragraphs (1) and (2) above.

IT IS FURTHER ORDERED that on Cadence Bank’s claim to pierce the corporate vei

of Horry Properties and M&M Builders, the Counrdss in favor of Defendds, and the corporate

forms of Horry Properties and M&M Builders will not be disregarded.

IT 1S SO ORDERED.

s/ R. Bryan Harwell
R. Bryan Harwell
United States District Judge

Florence, South Carolina
April 2, 2012
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