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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
FLORENCE DIVISION

Eric Kelley, Civil Action No.: 4:11-cv-1268-RBH

Plaintiff,

v ORDER

International Brotherhood of
Teamsters, Local Union 71,

Defendant.

)
)
)
)
)
)
)
)
)
)
)

Plaintiff Eric Kelly (“Plaintiff”) filed this action alleging that Defendant International
Brotherhood of Teamsters, Local Union 71 (“Defemtar “the union”) dscriminated against him
because of his race in violation of Title VII of the Civil Rightst A€ 1964 (Title VII), 42 U.S.C. §
2000(e) et seq. by failing to adequately represent himhis grievance and clai against his former
employer, United Parcel Service, Inc. (“UP$")Defendant filed a Motion for Summary Judgment

on March 15, 2013. ECF No. 35. The matter is hm@fore the Court aftethe issuance of the

! Prior to instituting the above cégned action, Plaintiff previouslfiled suit against his employer,
UPS, asserting a Title VII discrimination clainOn August 30, 2012, the undersigned issued jan
Order adopting the Report and Recommendation (‘R Rof Magistrate Judge Thomas E. Rodgers
lll, granting summary judgment ii@vor of Defendant UPS, and ouling Plaintiff's objections to
the R & R. See generally Kelley v. United Parcel Serv.,,IlNn. 4:10-cv-1420-RBH, 2012 WL
3765180 (D.S.C. Aug. 30, 2012). In particular, the €Ctmumd that Plaintiff’sTitle VII claim failed
because he was unable to establisprina facie case of racial discriminationSee id.at *3.
Moreover, the Court found thaven if it were to findhat Plaintiff stated prima faciecase, the claim
would fail because Plaintiff could not show thi2¢fendant’s stated reasons for discharge werg a
pretext for racial discrimination.See id.at *4-5. The Fourth Circuit affirmed the summary
judgment Order on appealnéling that this Court dinot err in determininghat “Kelley failed to
establish a prima facie case of discrimination” or in “determining that Kelley failed to create an fissue
of fact as to pretext.”Kelley v. United Parcel Serv., InG28 Fed. App’x 285, 287 (4th Cir. 2013
(per curiam).
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Report and Recommendation (‘R & R”) of United S&aMagistrate Judge Thomas E. Rodgers, I1|.

In the R & R, the Magistrate Judge recommeti@sCourt grant Defendant’s Motion for Summar
Judgment.

For the following reasons, this Court adophe Magistrate Judge’s recommendation

modified and grants Defendantisotion for summary judgment.
STANDARD OF REVIEW

The Magistrate Judge makes only a mowendation to the district court. The
recommendation has no presumptive weight. fdsponsibility to make a final determinatior
remains with the district courtMathews v. Webe23 U.S. 261, 270-71 (1976)The district
court is charged with making de novodetermination of those portions of the Report to whig
specific objection is made, and the court may acaeptct, or modify, in whole or in part, the
recommendation of the Magistrate Judge, or meud the matter with instructions. 28 U.S.C. §
636(b)(1).

The district court is obligated to conduaie novoreview of every portin of the Magistrate
Judge’s report to which afsgtions have been filedld. However, the court need not conductea
novo review when a party makes only “generablaconclusory objectionthat do not direct the
[Clourt to a specific error in the [M]agistess proposed findings and recommendation®¥piano
v. Johnson687 F.2d 44, 47 (4th Cir. 1982). The Courte&s only for clear errdn the absence of
a specific objection. See Diamond v. Colonial Life & Accident I&0., 416 F.3d 310, 315 (4th Cir.

2005).

2 In accordance with 28 U.S.C. § 636(b)(1)(B) &ndal Civil Rule 73.02 (D.S.C.), this matter was

referred to the Magistrateidge for pretrial handling.
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FACTUAL BACKGROUND

The facts of this case were completely aoedurately set forth ithe Magistrate Judge’s
Report and Recommendation. Neitparty objected to thilagistrate Judge’scitation of the facts
in the R & R, and therefore this Coumeed not repeat the facts herein.

DISCUSSION

In the Report and Recommendation, filed October 30, 2013, the Magistrate Judd
recommends that Defendant’s Motifan Summary Judgment be grante@eeR & R, ECF No. 51.
The Magistrate Judge recommends the Court fiatl Bfaintiff's Charge oDiscrimination was not
timely filed with the Equal Employnm Opportunity Commission (“EEOC”).Id. at 6. The
Magistrate Judge explains thé@tthe Court finds the Chargef Discrimination was untimely,
summary judgment is appropriate and the Court me¢address the merits of Plaintiff’'s claimd.
Plaintiff's Title VII claim relates to Defendantjsurported discriminatory pgesentation of him in
connection with a union grievanegainst his former employerld. at 1. The Magistrate Judgs
determined that this representation ended on April 21, 2009, the date the Atlantic Area
Grievance Committee (“AAPGC” athe “arbitration panel”)ssued its final decisionld. at 2, 6.
Plaintiff did not file his Chim of Discrimination withthe EEOC until March 29, 2010ld. The
Magistrate Judge recommends the Court find thatfiling was untimely, as it was filed more thar
300 days after the representation, thepptted discriminatory act, concludedd.

In response, Plaintiff filed an objigan to the R & R on December 11, 201%eePl's
Objection, ECF No. 52. Plaifits only objection is that th Magistrate Judge improperly]
determined that the discriminatory act ethdm April 21, 2009. ECF &l 52 at 1-2. Plaintiff

argues that the discrimination was ongoing because the Defendant discriminatorily failg
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adequately represent him duringetgrievance process after the &diion panel’s April 21, 2009

decision. Id. at 2. Plaintiff alleges that the union didt conclude its representation of him until

March 29, 2010, when the EEOC Charge was filédl.at 1. Moreover, Platiff argues that a new
charging period was *“triggered whenever tiNational Labor Relations Board issued
grievance/appeal decision supporting the initial discriminatory repgegsenof April 2009.” 1d.
l. Timeliness

The Court agrees with the Magistrate Judge the Defendant’s repsentation of Plaintiff
ended on April 21, 2009. After Plaintiff was termied, the union filed a grievance on his behg
against UPS, and Joseph Eason, Business Agemioftal 71 of the Teamsts, investigated the
matter and represented him both at the local legating and on appeal e AAPGC. PI's Dep.,
ECF No. 35-4 at Ex. 10-12. Plaintiff does notgdi¢hat Eason continued to represent him beyo
the April 21, 2009 decision of the AAC. Nevertheless, Plaintiff de@rgue in his objections that
the union continued to represent him until MachZZ8,0. ECF No. 52 at 1. Plaintiff has presentg
no evidence in support of his asgartthat the union coimtued to represent him beyond the appeal
the AAPGC. Moreover, Plaintiff has not citeshy authority establisng that the union was
obligated to represent him beyotie appeal to the AAPGC.

After the April 21, 2009 decision of the AAPGelaintiff filed charge with the National
Labor Relations Board (“NLRB”) agnst both UPS and DefendaneeECF No. 42-4. Plaintiff's
objections state that Defendant failed to reprebén “at each appeal level within the grievanc
process regarding the union.3eeECF No. 52 at 2. Rintiff's objections, tkrefore, appear to
argue either that Defendant wappgased to represent him before the NLRB, which according to

evidence presented was Plainsffhiext step after the AAPGC’sdision, or in some unspecified
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“appeal” of the AAPGC'’s decision.See id. As for the latter, Plaintiff has not identified any

additional appellate proceedings beyond the AAR@@re the union failed to represent him, aside

from references of what Plaintiffydés as “appeals” to the NLRB.

Plaintiff's charges with the NLRB were filed against both UPS and the Defendant uSem.
ECF No. 42-4# Plaintiff's objections seerno suggest that the union svaupposed to represent hin
in the proceedings before the NLRB, but Piffircites no authority which would impose such &
requirement and makes no effort to explain l@efendant was supposed to represent him in NLR

proceedings where it was simultaneously a defend&uich a result would kebsurd, particularly in

B

light of the fact that the subject matter of the charges revolved around the union’s purported deficiel

representation during the grievance process. Moreagepreviously notedlaintiff has failed to

identify any other proceedings, aside from thbetore the NLRB, where the Defendant failed tp

represent him. Therefore, the Coagrees with the Magistrate Judbat the fact that Defendant did
not represent Plaintiff before the NLRB does ndfisiently establish that the discrimination was

ongoing after April 21, 2009.

% The Court acknowledges that the evidence isemiirely clear abouwho initially represented
Plaintiff before the NLRB. The itial decision of the regional diremtof the NLRB was directed to
Plaintiff personallyseeECF No. 42-4, whereas tldecision of the generabansel on appeal of the
regional director’s decision was directedRfaintiff's counsel in the present actisgeECF No.
42-5. Defendant’s response to Rtdf's EEOC charge, as well akeir briefing of this motion,
maintains that their representatiended on April 21, 2009. As thespense explains, “investigation

shows that April 21, 2009 was the last date Lothlprovided any representation to Mr. Kelley

because it was on that date the arbitration decision becarharfthinding.” ECF No. 42-2 at 11.

According to Defendant’s explanation of proceslget forth in the collective bargaining agreemept

between UPS and the union, theamivould represent employees inegances at the local level.

Id. at 1-2. If the grievance was not resolved aldhbal level, then the uan could appeal it to the

AAPGC, whose decision would bieinding on all parties.Id. at 2. No additional available

proceedings under the collective bargainiagreement were described, therefore uni@

representation would presumably end at that juncture.
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The AAPGC's issued its decision on April 2009. ECF No. 35-4 at Ex. 12. Plaintiff did
not file his EEOC charge untMarch 29, 2010. ECF No. 35-2. Tmursue a Ti# VII claim,
including claims against a labor organization, arfifhi‘must file a complaint with th&EOC within
180 days of the incident, or within @@ays of the incident if state lmcal proceedings are initiated.”
Beall v. Abbott Labs130 F.3d 614, 620 (4th Cir. 1998ge alsal2 U.S.C. § 2000e-5(e)(1). “When
the plaintiff fails to files such a complaint irtimely fashion with the EEOC, the claim is time-barre
in federal court.” McCullough v. Branch Banking & Trust C&@5 F.3d 127, 131 (4th Cir. 1994)
Since other proceedings were initiated, Plaintifsweaquired to file the Glrge of Discrimination
within 300 days of the alleged unlawful practice.aiftiff alleges that Defedant’s representation in
his grievance “since April 21, 2009%vas the discriminatory actAs previously noted, the Court
finds that Defendant’s represtation of Plaintiff ended orpril 21, 2009, meaning that the
discriminatory act concluded, at the very latestha date. The EEOC charged was filed more th
300 days after April 21, 2009, and is therefore untimely. As a result, summary judgmg
appropriate and the Court need not adslthe merits of Plaintiff's claim.

Accordingly, the Court finds the Magistrafeidge’s recommendati to be proper, and
Plaintiff's objection is overruled.

. Collateral Estoppel

The Magistrate Judge concluded his analygisn determining that the EEOC charge w3
untimely. The Court takes this oppamity to note, however, that even if the charges were time
Plaintiff's claim would also failon the merits. The doctrine of collateral estoppel conclusivs

establishes an essential element of Plaintiff’'s Title VII, causing it to fail as a matter of
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Accordingly, summary judgement would also Ippm@priate on the meritgnd the Court modifies
the analysis of the R & R to reflect this fact.
1. Summary Judgment Standard

Summary judgment “shall beendered forthwith if the pleadings, depositions, answers

interrogatories, and admissions on,filegether with affidavits, ifray, show that there is no genuing

issue as to any material fact and that the moving party is entitled to a judgment as a matter g
Fed. R. Civ. P. 56(c). The moving party has thelbarof proving that judgent on the pleading is
appropriate. Once the moving party makes Hwving, however, the opposing party must respof
to the motion with “specific facts showing theraigenuine issue for trial.” Fed. R. Civ. P. 56(e)

When no genuine issue of any material &asts, summary judgment is appropriat8healy
v. Winston 929 F.2d 1009, 1011 (4th Cir. 1991). The facts and inferences to be drawn frof
evidence must be viewed in the light shéavorable to the non-moving partyd. However, “the
mere existence of some alleged factual dispute between the parties will not defeat an oth
properly supported motion for summigudgment; the requirement is that there be no genuine is
of material fact.” 1d. (quotingAnderson v. Liberty Lobby, Ine&t77 U.S. 242, 247-48 (1986)).

In this case, defendant “bears the initial burden of pointing to the absence of a genuine is
material fact.” Temkin v. Frederick County Comm’t845 F.2d 716, 718 (4t@ir. 1991) (citing
Celotex Corp. v. Catretd77 U.S. 317, 322 (1986)). If defendaatries this burden, “the burden thel
shifts to the non-moving party to corfward with fact sufficient tereate a triable issue of fact.”

Id. at 718-19 (citindAnderson477 U.S. at 247-48).
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2. Discussion

Collateral estoppel applies wheahe party seeking to invoke ittablishes five elements: (1)
the issue sought to be precludeddentical to one previously liteged; (2) the issue was actually
determined in the prior proceeding; (3) the issue's determination was a anticakcessary part of

the decision in the prior proceeding; (4) the prumigment is final and valigind (5) the party against

A

whom collateral estoppel is asserted had a full andpgortunity to litigate the issue in the previou
forum. Collins v. Pond Creek Mining Co468 F.3d 213, 217 (4t6ir. 2006) (quotingSedlack v.
Braswell Servs. Group, Incl34 F.3d 219, 224 (4th Cir. 1998)).

A labor union may violate Titl&1l “by failing to file discrimination claims on a member's
behalf because the member belongs to a minority grodycCollum v. Int’l Bhd., of Boilermakers,
Iron Ship Builders, Blacksmiths, Forgers & Helpeko. 1:03CV00355, 200WL 595184, at *2 n.3
(M.D.N.C. Mar. 10, 2004) (citinghorn v. Amalgamated Transit Unig805 F.3d 826, 832 (8th Cir.
2002)). In order to establish this discrimioati a plaintiff must prove that: “(1) the employef
violated the collective bargaining agreement between the union and gieyem (2) the union
breached its duty of fair represeima by failing to contest the enger’s violation, and (3) there is
some evidence of animus agaiasprotected class among the uniorid. (quoting Equal Emp’t
Opportunity Comm’n v. Reynolds Metals (1.2 F.Supp.2d 530, 539-40 (E.D. Va. 200&9E also
Greenslade v. Chicago Sun-Times, |dd¢2 F.3d 853, 866 (7th Cir. 1997).

In its Motion for Summary Judgment, Defendargues that this Court’s prior ordedelley
v. United Parcel Service, Inconclusively established that Ritff's employer did not violate the
collective bargaining agreement with regard taimlff's discharge. EE No. 35-1 at 12. In

response to this argument, Plaintiff conceded tihé court has previously issued an Order finding




that UPS did not violate the collective bargainagyeement,” but noted that this ruling was beir]
appealed to the Fourtiircuit. ECF No. 39-1. As Defendéhsupplementary brief in support off
summary judgment explained, the Fourth Circuit sgbently affirmed this Court’s ruling that UPS
did not unlawfully discriminate against Ri&if in connection with his dischargeSeeECF no. 45 at
1-2;see alselley, 528 Fed. App’x at 287. Defendant seeksde this ruling to preclude the issus
of whether Plaintiff's employer violatettie collective bargaining agreement.

The Court agrees with Defendant that collatestbppel applies to conclusively establish th
UPS did not violate the collective bargaining egnent. The issue sougttt be precluded is
identical to what was previously litigated, theus was actually determined in the prior proceedir
the issue was critical part of the prior decision,gher judgment is final ad valid, and Plaintiff had
a full and fair opportunity to litigate ik issue in the prior proceedingsSee Collins v. Pond Creek
Mining Co, 468 F.3d 213, 217 (4th Cir. 2006). Plaifgifresponse brief concedes as mucl
acknowledging that this Court pieusly found that UPS did notolate the collective bargaining
agreement. ECF No. 39-1. Accordingly, the Gdnds that Plaintiff is precluded from litigating
the issue of whether UPS violated the collextivargaining agreement. Because the pri
proceedings established that UP& ot violate the agreement, Plaintiff has failed to create an is
of fact as to an essential elent of this Title VII claim. McCollum 2004 WL 595184, at *2 n.3;
Reynolds Metals Cp212 F.Supp.2d at 539-4€ee also Greenslad&é12 F.3d at 866. Therefore
summary judgment would also be proper on the merits.

CONCLUSION
The Court has thoroughly reviewed the entiecord, including Defendant’'s Motion for

Summary Judgment, Plaintiff's Response in Opposition to Motion for Summary Judgment, the
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R, Plaintiff's objections to the R R, and applicable law. Fordhreasons stated above and by tH
Magistrate Judge, the Court hieyeoverrules Plaintiff's objectiomd adopts the Masjrate Judge’s
R & R, as modified.
IT IS THEREFORE ORDERED that Defendant’s Motiorfor Summary Judgment is
GRANTED, and that Plaintiff's complaint B3I SM | SSED with prejudice
IT 1SSO ORDERED.
s/ R. Bryan Harwell

R. Bryan Harwell
United States District Judge

Florence, South Carolina
December 23, 2013
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