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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
FLORENCE DIVISION

Louis Clay Tharp, )

Raintiff, ))
VS. )) CivilAction No. 4:11-cv-01819-TLW
Media General, Inc.; Media General : )

Operations, Inc. d/b/a WBTW CBS News )
13 and the Morning News; Media General )
Communications Holdigs, LLC d/b/a/ )
SCNOW.com; Mason Snydeand Nicole )
Boone,

Defendants.

OPINION AND ORDER

This matter is now before the Cowth Motion for Summary Judgment filed by the
Defendants, Media General, Inc.; Media Geh@perations, Inc. t/a WBTW CBS News 13
and the Morning News; Media General Comneations Holdings, LLCd/b/a SCNOW.com,;
Mason Snyder, and Nicole Boone (collectiwéDefendants”), on May 31, 2013. (Doc. #71).
The Plaintiff, Louis Clay Tharp (“Plaintiff’)filed a Response in Opposition to Defendants’
motion on July 8, 2013 (Doc. #80), to which Defendants replied on August 5, 2013 (Doc. #88).

On October 17, 2013, this Court held @aling on Defendants’ Motion for Summary
Judgment, wherein counsel for both parties gmésd arguments. (Doc. #99). The Court has
carefully considered the pleadingaotions, memoranda and exhibitisthe parties. The Court
has determined the relevant facts from the netdzefore it and draw all reasonable factual
inferences in favor of the Plaintiff as the mooving party. The Defendants’ Motion is now ripe

for disposition.
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. EACTUAL AND PROCEDUR AL BACKGROUND

Plaintiff brought this defmation action on July 27, 2011 against the Defendants
concerning certain news broadcasts and paitdtios dated August 6, 2010 and January 12, 2012,
as well as a posting on the Defendant television station’s website and in Defendants’ daily
newspaper (hereinafter collectively referrecatothe “August 6, 2010 ghisted publications” or
the “August 6, 2010 disputed bzasts”). (Docs. #1; 44).

On June 18, 2010, Plaintiff was arrested ahdrged with first-dgree sexual abuse and
first-degree kidnapping after a mindentified him. (Doc. #44). Wcharges againdlaintiff in
connection with the June 18, 2010 alleged incidenvie since been dismissed and all records of
such charges expunged from Plaintiff's record. (Doc. #44 at 9).u@n1B, 2010, Plaintiff was
released on bail and returned to his hom&aw York. (Doc. #44). On June 20, 2010, the
Conway Police Department issued a Press Reftegseding Plaintiff's arest. (Doc. #80-3; see
also Doc. #44 1 41). Plaintiff was originallyhecluled to appear in court in Conway on August
6, 2010; however, he was excused from havingear on that day. @2. #44 ¥ 29). On that
same day, Defendants broadcast and publishedeantéhevision station, wasite, and in their
daily newspaper an interview taken by Defenddason Snyder of the minor and of the minor’s
mother, conducted in their home, accompanied tmpgshot of the Plaintiff. (Doc. #44 q 30).

As noted, the Horry County Solicitor’'s Officdismissed all of the criminal charges
brought against Plaintiff on May 19, 2011. (Doc. #4&)at All records of the criminal charges
brought against Plaintiff were ordered todgunged by Order dated July 13, 2011. (Doc. #44
at 9 1 46-47).

Plaintiff filed the above-captioned defanmaticase against Defdants on July 27, 2011,
seeking actual, compensatory, and special damages in excess of fifteen million dollars

($15,000,000.00), as well as punitive dansaggtorneys’ fees and cestind such other relief as



this Court deems proper. @Ds. #1; #44). Plaintiff asserts defamation claims against
Defendants and alleges that “tBefendants, without questicor verification, broadcast and
published the [minor’s] false, and at the vergsiequestionable, charges in a biased and one-
sided manner that presumed Plaintiff was guiltyhe possibility of Plaintiff being innocent and
wrongly accused was not even @eted by the Defendants as agbsity since the Defendants
stated at the end of the Aug@st2010 broadcast and publication tRéintiff's options were ‘to
plead guilty or request a thid (Doc. #44 at 9 44, 45).

Moreover, the Plaintiff alleges that the “Deélants did not interviewr seek to interview
Plaintiff or his attorney fothe August 6, 2010 broadcastdapublication, nor did Defendants
even contact Plaintiff or his attorney pritar the August 6, 2010 broadcast and publication.”

(Doc. #44 at 8 1 42; see also D&80-5 at 67 (Snyder Depo.)). akitiff alleges that “[i]n the

August 6, 2010 broadcasts and publicationsfeb#ants never questioned the veracity or
credibility of the charges made by the [minor] agaiPlaintiff,” despite, Rlintiff argues, having
information that may lead a reasonable persomtelade that there was a reason to question the
veracity of the minor’s statements. (Doc. #44 at 9-10  43).

I. LEGAL STANDARD OF REVIEW

Pursuant to Federal Rule @ivil Procedure 56(a), a partis entitled to summary
judgment if the pleadings, responsegliscovery, and the recordveal “that there is no genuine
dispute as to any material fatd the movant is entitled to judgnt as a matter of law.” Fed.
R. Civ. P. 56(a). A genuine issaématerial fact exists “if thevidence is such that a reasonable

jury could return a verdict fahe nonmoving party.” _Andens v. Liberty Lobby, Inc., 477 U.S.

242, 248 (1986). The party seeking summary juelynbears the initiatesponsibility of

informing the court of the basis for its motio®ee Celotex Corp. v. Catrett, 477 U.S. 317, 323

(1986). This burden requires ethmovant to identify thoseortions of the “pleadings,



depositions, answers tot@mrogatories, and admissis on file, together with the affidavits, if
any,” which it believes demonstrate the absena@ngfgenuine issues of fact. Celotex, 477 U.S.

at 323; see also Anderson, 477 U.S. at 249.

Though the moving party bears the iditlaurden, the nonmoving party must then
produce specific facts showing thaere is a genuine issue foratr See Celotex, 477 U.S. at
334. In satisfying this responsibility, the nonmovpagty must offer more than a mere “scintilla

of evidence” that a genuine issue of mateal exists, Anderson, 477 U.S. at 252, or that there

is “some metaphysical doubt” as naterial facts._Matsushi@ec. Indus. Co. v. Zenith Radio

Corp., 475 U.S. 574, 586 (1986). tRer, the nonmoving party must produce evidence on which
a jury could reasonably find in itsMar. See Anderson, 477 U.S. at 252.
In considering the motion for summary judgrethis Court must atstrue all facts and

reasonable inferences in the light most favierab the nonmoving party. See Miltier v. Beorn,

896 F.2d 848 (4th Cir. 1990). Summary judgmempraper “[w]here the record taken as a whole
could not lead a rational trier of fact todi for the nonmoving party, there [being] no genuine
issue for trial.” _Matsushita, 475 U.S.587 (1986) (internal quotations omitted).

Summary judgment should onbe granted in those caseswhich there is no issue of
fact involved and inquiry into the facts is noecessary to clarify apipation of the law.

McKinney v. Bd. of Trustees Mgand Cmty. Coll., 955 F.2d 924 (41Bir. 1992). A district

court should not grant summanydgment “unless the entire record shows a right to judgment
with such clarity as to leave no room for qowersy and establishes affirmatively that the

adverse party cannot prevail under the circuntetafi_Campbell v. Hewitt, Coleman & Assocs.,

21 F.3d 52, 55 (4th Cir. 1994).



[I. DISCUSSION

South Carolina substantive law is applicable to the claims in this case as federal subject
matter jurisdiction is grounded on diversity pursugdo 8 1332. The essential elements of a
claim for defamation under South Carolina lave:at) a false and defamatory statement; 2)
unprivileged publication to a third party by deflant; 3) fault on the part of the defendant
publisher; and 4) actionability dhe statement irrespiee of special harm or the existence of

special harm caused by the publicatioBee Floyd v. WBTW, No04:06-cv-3120-RBH, 2007

WL 4458924 (D.S.C. Dec. 17, 2007) (citing Ericksv. Jones Street Publishers, LLC, 368 S.C.

444, 455, 629 S.E.2d 653, 664 (2006)).

A. “Public Figure”, “Private Figure,” or “Limited-Purpose Public Figure”

The legal standard applicable in thistteais dependent upon wther the particular
Plaintiff in this case is a “public figure,” a fipate figure,” or a “linited-purpose public figure”
for purposes of defamation law. Whether therRiffiis a public figure, limited-purpose public
figure, or a private figure plaintiff is a question of law for the Court to decide. Rosenblatt v.

Baer, 383 U.S. 75, 87 (1966); Erickson v. Jo&eet Publishers, 368 S.C. 444, 474, 629 S.E.2d

653, 669 (2006); see also ForetichCapital Cities/ABC, lo., 37 F.3d 1541, 1551 (4th Cir.

1994). “The determination [of the plaintiff's stalis a matter of law whit must be decided by
the court, on a case by case basis after carefulieatiom of the facts and circumstances, before
the jury is charged on the law or askeddeolve a case.” Erickson, 368 S.C. at 468—69, 629
S.E.2d at 665-66.

The United States Supreme Court has hiedd the First Amendment places limitations

on tort liability for defamation in certain circuatances. See, e.q., Philadelphia Newspapers, Inc.

v. Hepps, 475 U.S. 767, 776—77 (1986) (holding thagrd plaintiff is gorivate figure and the

speech is a matter of public contethe First Amendment requirése plaintiff to prove falsity



of the statement); Dun & Bradstreet, IncGreenmoss Builders, Inc., 472 U.S. 749, 761 (1985)

(holding that where speech invosszeo matters of public concernh# state interest adequately
supports awards of presumed and punitivenaiges—even absent a showing of ‘actual

malice™); Gertz v. Robert Welch, Inc., 418 &1. 323, 345-47 (1974) (noting the distinction

between public officials, public figures, andivaite figures with regard to the degree of
constitutional privilege a media defendant naéaim when publishing matters of public concern
and holding that the States were free to “deffor themselves the appropriate standard of
liability for a publisher or broadctes of defamatory falsehoodgunious to a private individual”

as long as they did not impose liability wotit some degree fault); New York Times Co. v.

Sullivan, 376 U.S. 254, 279-80 (1964) (concluding thatFirst Amendment prevents a “public
official from recovering damages for a defamatory falsehood relating to his official conduct
unless he proves that the statement was made€aetiial malice’—that is, with knowledge that

it was false or with reckless degfard of whether it was false or not”). The First Amendment
limitations on the legal standard applicabletoivil claim for defamton differ based upon: 1)
whether the defamed individual aspublic figure, public officiallimited-purpose public figure,

or private figure; and 2) wheth¢he subject matter of the alleged defamatory statement is a
matter of public or private concern.

Public figures, public officials, and limiepurpose public figures may only recover for
defamation upon a showing of actual malice l3acland convincing evidence. Erickson, 368
S.C. 444, 467-77, 629 S.E.2d 653, 666—70 (2006). Acoiahte is demonsited upon showing
that the defamatory falsehood was made with kndgéeof its falsity or wh reckless disregard
for the truth. _Id. On the other hand, privéitgire plaintiffs do not have to show actual malice
when seeking to recover compensatory damages in a defamation case. Rather, under South

Carolina defamation law, a private figure deféioraplaintiff must show'common law malice.”



See_id.; see also FloyNo. 4:06-cv-3120-RBH, 2007 WL 4458924, *3 (D.S.C. Dec. 17, 2007).
As later discussed, common law malice under I5@arolina defamation law generally “means

that the defendant was actuated by ill will in what did, with the design to causelessly and
wantonly injure the plaintiff, or that the statertewere published with such recklessness as to

show a conscious indifference toward plaingiffights.” Jones v. Garner, 250 S.C. 479, 488, 158

S.E. 2d 909, 914 (1968).

In this case, the Defendants contend thainfff is a general purpose “public figure” for
purposes of defamation law. As such, Deferslaamgue, Plaintiff is iguired to demonstrate
“actual malice” in order to prevadn his claims. Defendants assiy are entitled to summary
judgment because Plaintiff has demonstrated meage of actual malice in this matter. (Doc.
#71-1 at 25, 34-36).

In response, Plaintiff argues that hexig a general purpose public figure for purposes of
the defamation claims asserted in the instané,caer is he a limitegurpose public figure.
Instead, Plaintiff alleges that he is a privéigure defamation plaintiff and is therefore not
required to demonstrate constitutional actual malice. Plaintiff further argues that, even if this
Court were to conclude that Plaintiff is a pulbflgure plaintiff or a limited-purpose public figure
plaintiff thereby requiring him teshow actual malice, he has presented sufficient evidence to
meet the actual malice standard. (Doc. #80).

After careful consideration, this Court concladkat the Plaintiff imot a general purpose
public figure for purposes of defamation lavk general purpose public figure is an individual
who has achieved “such pervasive fame or metyp that he becomes a public figure for all
purposes and in all contexts.” Gertz, 418 U.S35dt. The Plaintiff in the instant matter is not
such an individual. The Supreme Court has tiedd “only a small groupf individuals . . . are

public figures for all purposes,” Wolston ve&der's Digest Ass’'n, Inc., 443 U.S. 157, 164




(1979), and that “[a]bsent clear evidence of gahtame or notoriety in the community, and
pervasive involvement in the affairs of sogiean individual should not be deemed a public
personality for all aspects of his life.” Gard18 U.S. at 351-52. The Defendants attempt to
characterize Plaintiff's professional activities and involvemerttis local community in New
York as rising to the level of “pervasive faroe notoriety.” Plaintiff has never run for public
office. While Plaintiff did wite two books and does run a bloge Gourt finds these activities
are insufficient to render the d@htiff a general purpose public figufor all purposs and in all
contexts. In sum, the Defendants have notshclear and convincingvidence that Plaintiff
has achieved such pervasive fame or notoriety ithrequired for gemal purpose public figure
status. Accordingly, this Coucbncludes Plaintiff is not a geral purpose public figure.

Next, this Court must examine whetheniRtiff is a limited-purpose public figure for
purposes of the instant defamation claims, in Wwhiase he must also show actual malice. A
limited-purpose public figure is an individual who “voluntarily injects himself or is drawn into a
particular public contreersy and thereby becomes a public fegtor a limited range of issues.”
Gertz, 418 U.S. at 351. There must be a nexusdegtithe nature and extieof an individual's
participation in the particular controversyvigig rise to the defamation” in order for an
individual to be considered a limited-purpgmeblic figure for the defamation. Id. at 352.

In determining whether a defamation ptdfnis a limited-purpos public figure, the
Court must examine: first, whether there was aiqddr “public controverg’ that gave rise to
the alleged defamation; and second, whether theenathd extent of Plaiifif’'s participation in
that particular controversy was sufficient testjfy “public figure” status in relation to that

controversy. _See Fitzgerald v. Penthougt, Ibtd., 691 F.2d 666, 668 (4th Cir. 1982) cert.

denied, 460 U.S. 1024 (1983). Moreover, the #o@ircuit Court of Appeals has established

five factors to be consideraa determining whether a pers@aa limited-purpose public figure:



(1) whether the plaintiff had access to chanm#leffective communication; (2) whether the
plaintiff voluntarily assumed a role of specmbminence in a public controversy; (3) whether
the plaintiff sought to influencéhe resolution or outcome ofdhcontroversy; (4) whether the
controversy existed prior to the publicationtbe defamatory statement; and (5) whether the
plaintiff retained public fyure status at the time tife alleged defamation. Id.

After careful consideration arelaluation of the Fitzgerald factors, this Court finds that
the Plaintiff in the above-captioned case i$ adimited-purpose publiigure for purposes of
this litigation. The Plaintiff in this matter “didot thrust himself into the vortex of [a] public
issue, nor did he engage the publatention.” _Gertz, 418 U.S. at 352.

Therefore, this Court concludes that thaiRiff is a private figure plaintiff under the
Fitzgerald standard as a matterlai. Therefore, because the Court finds Plaintiff is a private

figure plaintiff for purposes of the instantfdmation case, the New York Times actual malice

standard is inapplicable to this case. See id.

With regard to the second inquiry that affetite legal standard apgable to this case,
namely, whether the subject matter of the alleged defamatory statement is a matter of public or
private concern, the parties do natfite that the subject mattertbé disputed puizations is a
matter of public concern.

“Whether . . . speech addresses a mattgrublic concern must be determined by [the
expression’s] content, form, and context . . . as revealed by the whole record.” Dun &
Bradstreet, 472 U.S. at 761. Comsidg these factors, this Cawoncludes thathe disputed
August 6, 2010 publications dimvolve a matter of publicancern. The publications and
broadcasts, which discuss an alleged kidnapping alleged sexual assault of a minor, were
broadcast on the August 6, 2010 5:00 p.m. and f:00 evening television news programs,

posted on Defendants’ news website, and phétisin Defendants’ daily newspaper. The



content, form, and context ofdhpublications demonstrate, athee parties do not dispute, that
the public has an interest and a right to know of an astemade in the community for an
alleged kidnapping andleged sexual assault.

Therefore, because Plaintiff is a privdtgure plaintiff and tle alleged defamatory
statements were of public concern, South Cardtate law requires thelaintiff “to plead and
prove common law malice, demonstrate the falgftyhe statements, and show actual injury in
the form of general or special damageFloyd, No. 4:06-cv-3120-RBH, 2007 WL 4458924, *3
(D.S.C. Dec. 17, 2007) (citing Eriais, 368 S.C. at 475-76, 629 S.E.2d at 670).

B. Falsity of the Alleged Defamatory Statements

“[A] statement on matters @iublic concern must be provable as false before there can be
liability under state defamatiotaw, at least . . . where a dia defendant is involved.”

Milkovich v. Lorain Journal Co., 497 U.S. 1,430 (1990). Under South Carolina law, a private

figure defamation plaintiff is “required to ... demonstrate the falsity of the statements.
[Defamation plaintiffs] bear[] the burden giroving [their] case by a preponderance of the
evidence.” _Erickson, 368 S.C. at 475-76, 629 S.E.2d at 669-70.

The Court finds recent Fourth Circuit case lastructive with regard to conducting the
proper analysis of the falsity of a publicati@mong other issues, for purposes of a defamation

claim. In_Tomblin v. WCHS-TVS8, 434 F. App'205 (4th Cir. 2011) (unpublished), the Fourth

Circuit Court of Appeals reversed a district dugrant of summary judgment in favor of the

defendants in a defamation action on the basas$ tihe plaintiff coul not demonstrate the

! In Floyd, the Honorable R. Bryan Harwell provided an instructive and comprehensive outline of the
state of defamation law in South Carolina.e &oyd, No. 4:06-cv-3120-RBH, 2007 WL 4458924, *3 n.3
(D.S.C. Dec. 17, 2007). The Court finds the analgsisforth in_Floyd perssive and thus concludes
that, in a case involving a private figure defamafibaintiff where the allegk defamatory statements
involve a matter of public concern, common law nalis the applicable standard pursuant to South
Carolina law. “[D]espite this Court’s disagreemeiithvwSouth Carolina’s standard of liability for private
figure plaintiffs (i.e. malice vs. negligence) and thet flhat most other states use a negligence standard,
as a federal court sitting in diversity, we must fall8outh Carolina law,” which requires a private figure
plaintiff to show common law malice. Id.

10



requisite element of falsity. Tomblin involvednews story reporting that the daycare center
owned by the plaintiff was alleged to have aaus child. _Id. at 206. In Tomblin, the West
Virginia state Department of Health and HunmRResources (“DHHR”) hatecently investigated
the daycare center based on a mdshallegations thaher four year old son had been sexually
abused at the daycare. 1d.26i7. The DHHR report concludedaththe “possillity that an
incident [of child neglect]auld occur is likely.” _Id.

Similar to the facts presented in the instanec#se defendants in Wblin relied in part

on a public report of an incident of public cent (the DHHR report), and the defendants also
conducted and relied on their owrdependent investigation andenview of the mother of the

alleged child victim._See id. Unlike in thestant case, however, the defendants in Tomblin also

contacted the daycare center plaintiff for atemview, but the plaintiff daycare center owner
declined to comment despite bemigen the opportunity. See id.

The plaintiff in Tomblin filed suit asseny a claim for defamation stemming from the
television news broadcast aboué timvestigation into the daycardd. at 206. The plaintiff in
Tomblin argued that the broadcast at issue “was capable of multiple interpretations and could
lead a reasonable viewer to believe, falsely, @maadult at the daycare sexually abused a child.
[The plaintiff] also contend[ed] that she presehevidence sufficient to allow a jury to find
actual malice on the part of [thikefendants], pointing to the faittat . . . theeporter possessed
the DHHR report which stated th#te incident allegedly involekeonly a four year old boy
improperly touching a four yearaboy, as distinct from an adwbusing a child.”_1d. at 209.
The district court granted the defendants’tioo for summary judgmendismissing the case,
because “all of the statements in the . . . braatlwere literally true and . . . the statements,

taken together, did not evince a false imglaaendorsed by [defendts].” 1d. at 208.

11



The Fourth Circuit Court ofAppeals reversed the grant of summary judgment,
concluding that “there [were] numerous matest&tements that [were] capable of multiple
interpretations [in the broadcast,] and that a poyld conclude that the broadcasts defamed” the
plaintiff. Id. at 209. More specifically, the Four@rcuit held that ther was a question of fact
in Tomblin as to whether the defendant pui#d a false statement byuendo because it knew
and left out a key fact—that the alleged incidanthe daycare involved two four year old boys,
not an adult and a child. _Id. at 210. The tatated, “we have reviewed the broadcast as a
whole and conclude, when takenasgvhole, there could be a questof fact as to whether the
broadcast produced a false ‘implication, inmde, or insinuation’ about the daycare.” Id.

(quoting _Crump v. Beckley Newspapers,.In820 S.E.2d 70, 77 (W. Va. 1983)). The court

noted that the publications in Tomblin “repeatediferred to the sexual abuse of a child in the
context of a daycare, pemntially creating the impression thatdaycare worker abused a child.
The seriousness and drama with which the lwasidwas made, also indicate, something far
more serious than the failure to prevent thewssfone four year old boy by another.” Id.

The Tomblin court rejected the argument ttiat publication at issue was true because
the daycare was legally responsible for any alaugkstated that thatdtionalization . . . does
not . . . transform a misleading statement intaua statement.”_Id. at 209. The Court held that
“[a] reasonable jury could find th{the] statement was defamatonyasmuch as there is material
difference between a daycare worker actually mlgua child in his or her care, and a daycare
worker negligently supervising a child such tlnst or she is ultimately responsible for one
child’s assault of another child.” Id.

In the instant case, afterareful and thorough review, ish Court concludes that a
reasonable jury could arguablydi that the statements madetbg Defendants in the August 6,

2010 disputed publications and broadcasts wadgamatory. In considering whether the

12



statements contained in thespluted August 6, 2010 publicatiooan reasonably be interpreted
as stating actual facts, thi®@t has considered the totalay the circumstances surrounding the
publications. This includes tl&ourt taking into account the natwaed purpose of the August 6,
2010 broadcasts and publications.

The August 6, 2010 publications at issue in tnigtter specifically name the Plaintiff,
include his mugshot, and include excerpts of Defatslanterview of the alleged victim and his
mother. Additionally, the August 6, 2010 publicatiorg only show what Plaintiff contends is a
“one-sided interview,” but, importantly, the publications also omit certdarmation about the
reported incident that Defendats had knowledge of; the omiesi of which could arguably
impart a defamatory meaning to the disputed dicaats and publications. Plaintiff attached to
his response in opposition to Defendantstiom for summary judgment the Memorandum and
Draft News Report prepared by Defendant Mason Snyder (hereinafter “Snyder Draft Proposal of
August 6 News Report” or “Draft Script”), w¢h Defendant Snyder submitted as his proposed
news report and script for the August 6, 2010 palibnis and broadcasts. (Doc. #80-8 at 2,
Exhibit 7). A statement that arguably discounts alileged victim’s credibility significantly was
included in the Snyder Draft Proposal of the Asighi News Report, but was ultimately removed
from the final script that was adteon the television news broadcast.

During Defendant Snyder’s interview of taleged victim and his mother on August 6,
2010, the alleged victim told Snyder that “he was held at gunpoint” in the gym locker room “by
one man” and was forced by the gunman andniffal'to perform sexual acts” on Plaintiff.

(Docs. #80-6; 80-7). The actual news story that was broadcasthenAugust 6, 2010 evening

2 The Court notes that the News Release issuedms 20, 2010 by the Conway Police Department made
no mention of a second gunman’s involvement in theged incident. (Doc. #80-3 at 2). The June 19,

2010 arrest warrants for sexual assault and kidnappirgthizt during the course of the alleged incident

the alleged victim was warned “that if he triedrtm, an accomplice, armed with a gun was waiting for
him.” (Docs. #71-2 at 2; 71-3 at 2).

13



news included the following statemts: “The teen says he waddat gunpoint in the center’s
locker room by one man...telling him to nf@m sexual acts on another man...Louis Clay
Tharp. The boy got away...and told his mother wiegtpened that night. They met the police
the next day at the wellness center...and gudss was in the locker room...Louis Tharp.”
(Docs. #80-8; 80-6; 80-7).

Significantly, the Draft Proposal of thAugust 6, 2010 News Report prepared by
Defendant Snyder originally included an addiaib sentence, appearing in the Draft Script
immediately after the sentencksted above, about ¢halleged victim’s aamunt of the alleged
incident: “Police said video surveillance did not indicate a gumwes involved.” (Doc. #80-2).
However, that statement was ultimately removed from the final news report and therefore never
broadcast.

The fact that the police stated that vidaaveillance of the alleged incident did not
indicate a gunman was involved in the allegetldent is an arguably itical and potentially
exculpatory fact. As well, including that facttime disputed publicationgould have resulted in
a more balanced and accurate news repothefalleged incident. Arguably, an individual
watching the Defendants’ August 6, 2010 televisiews broadcasts oeading the Defendants’
August 6, 2010 publications about the alleged incidesy have reason to doubt the veracity of
the alleged victim’'s story had that statemeegarding the absence of the alleged armed
accomplice, which was originally included in tBeaft Script, remained in the aired broadcast
and been reported by the Defendants. Insteaie Wie statement was specifically included in
the Draft Proposed Script of the news repibryas subsequently removed and was not reported
in the broadcasts.

Plaintiff submitted deposition testimony as éits attached to his response opposing the

Defendants’ motion for summary judgment. (®eee. #80). The deposition testimony of Julie

14



Roy, the Executive Producer ofetugust 6, 2010 news broadcastslicates that the statement
that police did not see a second gunman on theslance video “could hae been cut [from the
actual August 6, 2010 broadcasts and publicatitmgjme reasons.” (Doc. #80-8 at 9, 37, 38).
Moreover, the deposition testomy of others involved in the August 6, 2010 broadcasts and
publications show that the precise reason for the omission of this information from the final
broadcasts and publications is unclear.

This Court concludes that here, as imikin, by omitting certain material information
about the alleged incident, the Defendants is ¢tase arguably published a false statement about
the Plaintiff by implication, innuendo, or imsiation. In leavingout certain relevant
information, a reasonable jury could concludattthe Defendants created an implication of
defamatory meaning, and the implication is phdyafalse. The inclusn of certain other
information, specifically that the police indted that video surveillance did not show the
accomplice, an armed gunman the alleged vicgferred to, would arguably have resulted in
there being no implied defamatory meanof the disputegublications.

V. ANALYSIS

Defendants further assert they are entitled to summary judgment on all claims in the
above-captioned matter because the publicatames substantially true, the publications are
protected by the fair report privilege, the podtions are not actionable under South Carolina
law to the extent they contain any opinion; #émat Plaintiff cannot demonstrate actual malice by

clear and convincing evidenée(Doc. #71-1 at 3).

% As discussed herein, the Court concludes that tiffais a private figure plaintiff for purposes of the
claims for defamation in the above-captioned casecoAdingly, as a private figure defamation plaintiff,
the Plaintiff must plead and prove “common lawlioed rather than constitutional actual malice under
South Carolina law. However, as to the issue dglittue damages, the Plaintiff must demonstrate clear
and convincing evidence of actual malice to warrashsan award._Hainer, 328 S.C. at 135 n.8, 492
S.E.2d at 107 n.8.

15



A. Fair Report Privilege

Defendants argue they are entitled tonmary judgment becaugbe publications are
protected as opinion and by theutral reporting privilege. (Dogt71). Defendants contend that
the disputed publications “merely restate whas wantained in the offial incident report,”
therefore, according to Defendanthe publications “fall squarelyithin the privilege of fair
report.” (Doc. #71-1 at 19).

Certain publications are prigged and do not constitutdefamation. If a publication
constitutes a fair and true part of the public reaal, the publication isprotected and not

actionable. _Reuber v. Food Chem. News, 1825 F.2d 703 (4th Cir. 1991). The “fair report

privilege shields news orgamtions from defamation claims when publishing information
originally based upon governmenpaats or actions.”_Id. at 712.

Plaintiff contends that th®efendants should not be acoedda fair report privilege
because the factual predicate for the privijegmeeport based upon a government document or
action, is absent in this case. In this respBtintiff argues that the independent interview
conducted by Defendants of the alleged victim hisdmother is what formed the basis for the
information reported in the disputed publicats and broadcastshd that the interview
constitutes the action of Defendants thenmesslvwhich are privateentities rather than
governmental entities. (Doc. #80).

This Court agrees with Plaintiff and finds thlé fair report privilege is inapplicable to
the instant case in which thesduted publications publish information originally based upon
their own investigation and imaews, rather than a governmemport or action. The Court
notes that the original publication made the Defendants on June 20, 2010, which is not at
issue in this case, wandeed originally based upon a goweemt report, namely, the Conway

Police Department’s press releasHowever, the disputedugust 6, 2010 publications at issue
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in this case are those predicatgabn the Defendants’ intervieand investigation, and the fair
report privilege is therefore inapplicable taetth Defendants from defamation claims arising
from those publications.

B. Statements of Opinion

Defendants further assert, to the extent that Defendants’ publications contained opinions,

the publication of those opinions is immune frbability under_Gertz v. Welch, Inc., 418 U.S.

323, 33940 (1974). Defendants argue that a statero@mbot be defamatory if the statement is

opinion which is incapable of bajrproven true or false. Rehg on Bidzirk, LLC v. Smith, No.

6:06-109-HMH, 2007 WL 3119445 (D.S.C. Oct. 22, 20@efendants argue that the following
two published statements are opinion statementerbg the “alleged victim’s mother . . . that
cannot be objectively proven true or false éimags are constitutionally immune from liability”
(Doc. #71-1 at 24-25):
A. Time and therapy seem to be the two thingping the teen copeith the agony of what
happened.
B. The boy’s mother wonders if heorswill ever be the same again.
In response, Plaintiff asserts that the two statements were not comments made by the
alleged victim’s mother, but rather were “thgefendants’ own editorial additions to the

interview of the alleged victimand his mother.” (Doc. #80 at 15Moreover, Plaintiff argues,

relying on_Milkovich v. Lorain Journal Co., 497 &J.1 (1990), that the key inquiry to be made

by the court with regard to opinion is “whethereasonable factfindeoald conclude that the
statements . . . imply an assernti that is “sufficiently factuato be susceptible of being proved
true or false.” Id. at 18, 21.

In Milkovich, the United States Supremeut clarified that its holding in_Gertz v.

Robert Welch, Inc., 418 U.S. 323 (1974), was ‘imtended to create a wholesale defamation

exemption for anything that might be labelednign.” Id. at 18 (internal quotations omitted).

17



The Court went on to explain that such annmtetation would “ignore thé&ct that expressions
of ‘opinion’ may often imply amssertion of objective fact.1d. In Milkovich, the Supreme
Court rejected “any artificial dhotomy between ‘opinion’ anadt,” which various courts had
used based odicta in Gertz, and it further found thaeveral existing dodtres adequately
protected the expressi of ideas._|Id.

After careful consideration and in light dfe case law, this Court finds that the two
statements noted above are not statemenfgatécted opinion made by the alleged victim’s
mother, but rather are statements made ley Dlefendants which contain assertions that a
reasonable factfinder could arguallynclude are sufficiently factlto be susceptible of being
proved true or false.

The Supreme Court noted in Milkovich thihe culpability requirements as expressed in

defamation case law “ensure that debate on pigsiees remains ‘uninhibited, robust, and wide-

open.” Id. at 20 (quoting New York Times, 3T6S. at 270). More specifically, “where a

statement of ‘opinion’ on a matter of publionzern reasonably implies false and defamatory
facts regarding a . . . . privatgftire plaintiff, a plaitiff must show thathe false connotations
were made with some level of faak required by Gertz.” Id. at 20-21.

C. Substantial Truth

Finally, the Defendants arguegardless of whether Plaifiitis a public figure required
to prove actual malice, they are still entitledstonmary judgment because the publications were
substantially true. (Doc. #71-1 36). Defendants argue the pghblions are subantially true
because they do not differ significantly frotme press release issued by the Conway Police

Department on June 20, 2010.(Doc. #71). The Defendantontend that they “did not

* Defendants also attempt to rely upon a Complaird fitea civil case. (See Doc. #71). The Court notes
that the civil case was filed after the alleged defargdbooadcast and publications; therefore, it is not
possible that Defendants relied on any putdimord relating to the civil complaint.
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misrepresent” the information contained apdblished in the disputed broadcasts and
publications and that Defendarited no reason to doutite news [they] reported.” (Doc. #71-1
at 38).

In response, Plaintiff contends that tBefendants’ argument “ignore[s] the central
feature of the August €010 Broadcasts and Riglations: Defendants werrgot reporting on the
public record of Plaintiff's arrest, as theydhgalready] done in their June 20, 2010 story based
on the Conway Police Department News Reledbestead, Defendants] were broadcasting and
publishing a biased and one-sided interview @f &lleged victim and his mother in which the
Defendants took sides in the matter and declared Plaintiff guilty.” (Doc. #80 at 27).

The Court finds Plaintiff's argument persuge. The August 6, 2010 Broadcasts and
Publications were based not on the public readrBlaintiff's arrest, buinstead were arguably
reports based upon the Defendanistiependent investigation @ninterview. Statements
contained in the August 6, 2010 broadcaatsl publications arguably go beyond what
specifically could have been gleaned from piness release or other public records concerning
the alleged incident. InsteadetAugust 6, 2010 disputed publicats contained an interview of
the alleged victim and his mother and, impotlg omitted information that had originally
appeared in the draft script pidations regarding thpolice indicating the aence of an alleged
accomplice armed with a gun on the video footagereasonable jury could determine that the
August 6, 2010 broadcasts and publications incustatements made by the Defendants which
conveyed a false and defamatonpression about the Plaintiff.

Even if, as a whole, the publications in tbése were substantially true, a reasonable jury
could arguably find that the omission of otherten@l, and perhaps expatory, facts distorted

the truth of the published statements as to ntia&entire publication false and defamatory.
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D. Fault on Behalf of Defendants’ — Malice Requirement

This Court concludes there are disputed maltdacts in this case with regard to the
guestion of whether the Defendants “delibesatet recklessly conveyed a false message to
sensationalize the news,” thus providing factwgpport for a finding of malice. See Tomblin,

434 F. App’x at 210.

As discussed above, this Court has determthatl the Plaintiff in the above-captioned
matter is a “private figure” plairftifor purposes of the defamatioraghs asserted in this case.
Additionally, the speech involved in this actioraisnatter of public concern. Thus, the Plaintiff
is required to prove falsity of the statements as well as common law malice on the part of the

Defendant._See Erickson v. Jones St. Paéls L.L.C., 368 S.C. 444, 466, 629 S.E.2d 653, 665

(2006) (“Common law malice means the defendaiedagvith ill will toward the plaintiff, or
acted recklessly or wantonly, i.&ith conscious indifference of ¢hplaintiff's rights.”);_see also

Floyd v. WBTW, No. 4:06-cv-3120-RBH, 200//L 4458924, at *3 n.3 (D.S.C. Dec. 17, 2007)

(discussing the current state of South Caeoldefamation law and stating that the South

Carolina Supreme Court in_Erickson concluded that “South Carolina precedent required a

common law malice standard of liability foriyate individuals torecover against media
defendants.”).
There is a distinction between the legansiards of constitutional actual malice and

South Carolina common law malice. HainerAm. Med. Int'l, Inc., 328 S.C. 128, 135 n.7, 492

S.E.2d 103, 107 n.7 (1997). Pursuant to S&diolina defamation law, common law malice
“means that the defendant was atéd by ill will in what he didwith the design to causelessly
and wantonly injure the plaintiffr that the statements were published with such recklessness as

to show a conscious indifference toward pléfistrights.” Jones v. Garner, 250 S.C. 479, 488,

158 S.E. 2d 909, 914 (1968); see also Ericksodomes St. Publishers, L.L.C., 368 S.C. 444,

20



466, 629 S.E.2d 653, 665 (2006) (“Common law malieams the defendant acted with ill will
toward the plaintiff, or acted recklessly or manly, i.e., with conscious indifference of the

plaintiff's rights.” (citing_Padgett v. Sun News, 278 S.C. 26, 32, 292 S.E.2d 30, 34 (1982))).

Malice may be proved by direct or circumstangaidence._Hainer v. Am. Med. Int'l, Inc., 328

S.C. 128, 136, 492 S.E.2d 103, 107 (1997). “Whetlmdtual malice is the incentive for a

publication is ordinarily for té jury to decide.”_Murray Wolnam, Inc., 344 S.C. 129, 144, 542

S.E.2d 743, 751 (Ct. App. 2001). “Proof thadtsients were published in an improper and
unjustified manner is sufficient to submit the isqlito a jury.” Hainer, 328 S.C. at 136, 492

S.E.2d at 107;_see also Murray, 344 S.C. at 144, 542 S.E.2d at 751.

In the August 6, 2010 disputed publiceis, the Defendants had knowledge of, yet
omitted, an arguably important, exculpatory fact rdiey the reported incident; namely, that the
police stated there was no accomplice armed withun present as alleged by alleged victim
based on the video surveillance footage. Twurt further notes that, arguably, notable
inconsistencies exist between the alleged vististory as told todefendants during their
interview of him and his mother and the Conwrglice Department’s Press Release and arrest
warrants. (See Docs. #71-2; 7173-14; 80-3). For example, the News Release issued on June
20, 2010 by the Conway Police Departmentdenano mention of an armed accomplice’s
involvement in the alleged incident. (Doc. #B@t 2). The June 19, 2010 arrest warrants for
sexual assault and kidnapping stttat during the cose of the alleged incident the alleged
victim was warned “that if héried to run, an accomplice, armed with a gun was waiting for
him.” (Docs. #71-2 at 2; 71-3 at 2). Howeveg tileged victim specifitly stated that “he was
held at gunpoint” by one man and was thercddr “to perform sexual acts” on the Plaintiff

during Defendants’ August 6, 2010 intesw of him. (Doc. #71-14 at 3).
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Arguably, when taken as a whole, considgrihe inconsistencies presented between the
alleged victim’s statements about the inciderti;mAugust 6 interview and what was reported in
the Police News Release, as well as the allegedscteport of the alleged incident as stated in
the arrest warrants, combined with the addail information provided by the police regarding
the absence of a second gunman on the vide@iflance footage of the alleged incident, the
Defendants in this case had sufficient “reastmsloubt the veracity of the [alleged victim]

informant or the accuracy of his reportsEitzgerald v. Penthouse Intern., Ltd., 691 F.2d 666,

670 (4th Cir. 1982). Additionally, the Court notist the Defendants in this matter made no
attempt to contact the Plaintiff at any timeoprto publishing the disputed broadcasts and
publications, but instead appear to have redieiely upon their interviewf the alleged victim
and the alleged victim's moth@onducted at their private honfier the information that was
ultimately reported in the publitans at issue in this case.

Moreover, the Defendants submitted deposition testimony in support of their motion for
summary judgment._(See Doc. #88 and attachediexHi88-2; 88-3; 88:488-5). The Plaintiff
argues, and the record sugge#itat no protective or precautiogameasures, such as vetting,
nor any training of the investigaéwreporters, were in place or utilized to protect against this
type of reporting errot. (See Doc. #80 and attached disi #80-5; 80-980-10; 80-11; 80-12;
80-13 and Doc. #88 and attachethibks #88-2; 88-3; 88-4; 88-5)Thus, drawing all reasonable
inferences in favor of the Plaintiff as the nonmoving party, evidenceramon law malice on
the part of Defendants could exist based uporrdberd presented to this Court. Arguably, a
reasonable jury could concludeaththe Defendants’ alleged faiuto utilize some protective

measures before publishing such a story was sudbviation from reporting practices that it

®> The Court notes that additional deposition testim@ugh as that of Mr. Dan Bradley (Doc. #80-13),
who is presently employed by Media General as tlesiéent and General Managg an Ohio station,
arguably suggests that standard reporting industripeashould have in place a process for a producer’s
vetting and approving a news story prior to its broadcast. (See e.g., Doc. #18-13 at 6).
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amounted to a reckless or conscidlisregard of the rightsf the Plaintiff. It is for a jury to
determine whether the Defendants’ acted wammon law malice, as discussed above.

Accordingly, this Court concludes thavidence has been submitted from which a
reasonable jury could argualdgnclude that the Defendantdnduct amounted to common law
malice, thereby precluding summanggment in the above-captioned case.

V. CONCLUSION

For the reasons outlined herethis Court concludes that factual questions exist in this
case, precluding the entry of summary judgmamntPlaintiff’'s defamation claims. This Court
finds that there are material questions of fastto whether the publications created a false
defamatory implication in this matter, whetli@efendants had reason to doubt the news reported
or the veracity of thir sources, and whether Defendantedaith the requisite malice, all
precluding the entry of summajydgment on Plainfi's defamation claims. _See Murray v.

Holnam, Inc., 344 S.C. 129, 144, 542 S.E.2d 743,(T%1App. 2001) (“Weind genuine issues

of fact exist regardingvhether the statement was made wittuakcmalice. The issue of actual

malice is properly a question for the jury.”gesalso Swinton Creek Nursery v. Edisto Farm

Credit, 334 S.C. 469, 514 S.E.2d 126 (1999) (figdfactual inquiries, such as whether the
defendants acted in good faith in making a statement, areansegir the jury).
Accordingly, after careful consideration and revi¢Ww)S ORDERED that Defendants’
Motion for Summary JudgmefDoc. #71) be, and hereby BENIED.
IT IS SO ORDERED.
g Terry L. Wooten

TERRYL. WOOTEN
ChiefUnited StateDistrict Judge

December 16, 2013
Columbia, South Carolina
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