Auto-Owners Insurance Company v. Newsome et al

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
FLORENCE DIVISION

Auto-Owners Insurance Company, ) Civil Action No.: 4:12-cv-00447-RBH
)
Plaintiff, )
)
V. )
)
John Henry Newsome, Ill, and Yvonne )

Robinson, Individually and as the Personal )
Representative of the Estate of Deagose F. )

Robinson, deceased, )
)
Defendants, )
) ORDER
of whom )
)
John Newsome, llI, )
)
Third-Party Plaintiff, )
)
V. )
)
South Carolina Automobile Dealers )
Association Self Insured Fund and the )
Randolph W. Hope Company, Inc., )
)
Third-Party Defendants. )
)

Plaintiff Auto-Owners Insurance Company (‘“tbeOwners”) filed this declaratory judgment
action seeking a declaration that various poliofessurance entered into between Auto-Owners
and Newsome Management, Inc. (“NMI”) do nmbvide liability coverage for Defendant John
Newsome, Il (“Mr. Newsome 1l1”) in a pending stateurt action. This matter is before the Court
on a number of motions filed by Auto-Ownergldefendant Yvonne Robinson (“Ms. Robinson”).
OnJune 12, 2013, the Court heard oral argumentsdtquarties regarding these motions. For the

reasons discussed below, the Court rules on the pending motions as follows: (1) Ms. Robin
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Motion for Enlargement of Time to Identify Witsges or to Modify Scheduling Order is granted,;
(2) Auto-Owners’s Motion for Summary Judgmengranted in part and denied in part; (3) the
Court reserves ruling on Auto-Owners’s Motion to Strike Ms. Robinson’s Jury Demand; and
Auto-Owners’s Motion in Limine is deniaslithout prejudice.

Undisputed Facts

This is a declaratory judgment action involving a determination of whether liability insurat
coverage exists for Mr. Newsome 11l in connectiaith a wrongful death dion filed in the Court
of Common Pleas for the Fourdhdicial Circuit in Darlington County, South Carolina, captioned
Yvonne Robinson, Individually and as the Personal Representative of the Estate of Deagose F.
Robinson, Deceased v. John Henry Newsom, 111, No. 2010-CP-16-295 (“Underlying Action”).

I. Underlying Action

In May 2010, Ms. Robinson filed the UnderlyiAgtion alleging that on or about October
7, 2009, Deagose F. Robinson (“Mr. Robinson”) was a passenger in a boat driven by Mr. News
lIl on Lake Prestwood. Ms. Robinson filed the Underlying Action individually and as persof
representative of Mr. Robinson’s estate. The dampfiled in the Underlying Action alleged that
Mr. Newsome Il was driving the boat in an eicaand unsafe manner when Mr. Newsome Il and
Mr. Robinson were thrown into the water. Mr. Robinson ultimately drowned. Mr. Newsome
tendered the claim to Auto-Owners for defensiademnification. Auto-Owners agreed to defend
the Underlying Lawsuit under a reservation of rights.

Il. Policies at | ssue

Auto-Owners issued three policies to NMI thegre in effect at the time of Mr. Robinson’s

accident. During the hearing on this matter, counsel for all parties conceded that coverage
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unavailable under either the liability policy identified as number 36052741-09 (“*Commerd
General Policy”), and a commercial umbrella policy identified as number 44-052-741-01 (“Umbrella
Policy”). Therefore, the parties agree that the polcy still at issue in this case is a garage liability

policy identified as number 44-052-741-00 (“Garage Policge (Garage Policy, Docs. # 1-1, 1-2.]

In addition to NMI, the named insureds under the Garage Policy include John Newsome,|Inc.

(“JNI") and John H. Newsome, Jr. (“Mr. Newsome Jr."Jed Form 59270, Doc. # 1-3.] Mr.
Newsome Il is not a named insured.

The Garage Policy specifically provides coverage for “those sums that [an insured]
become(s] legally obligated to pay as damages lseaafibodily injury or property damage to which

this insurance applies.” [Garage Policy, Doc. # 1-1, at 19.] The Policy defines insured as follgws:

1. If you are designated in the Declarations . . . .
2. Each of the following is also an insured:
a. Your employees, . . . but onlyrfacts within the scope of their
employment by you or while performing duties related to the
conduct of your business. . . . However, none of these

employees . . . are insureds for bodily injury . . .

(1) . . . to a co-employee while in the course of his or her
employment or performing duties related to the conduct
of your business . . ..

[Id., Doc. # 1-2, at 2.] The Policy also contains the following relevant exclusions:

This insurance does not apply to:

(2) Bodily injury to:

(@) An employee of the insured arising out of and
in the course of employment by the insured . .




(3) Bodily Injury or property damage arising out of the
ownership, maintenance, use or entrustment to others
of any aircraft, auto or watercraft owned or operated
by or rented or loaned to any insured. Use includes
operation and loading and loading or unloading.

This exclusion does not apply to:

(c) Any watercraft while being serviced or repaired by any
insured.

[Id., Doc. # 1-1, at 24.]
Discussion

its

For purposes of clarity and defining the contents of the record, the Court will begin
discussion with Ms. Robinson’s Motion for EnlargemnaiTime to Identify Witnesses or to Modify

Scheduling Order.

I. Motion for Enlargement of Time[Doc. # 61]

Ms. Robinson seeks to supplement her discovery responses to include as witnesses [Sout
Carolina Department of Natural Resourcdgd®rs Anthony C. Godowns and Andre Thompson.
Officers Godowns and Thompson responded todbresof the accident where Mr. Robinson died
Ms. Robinson disclosed these witnesses shortly after the deadline in the scheduling order for

conclusion of discovery. The Court grants Ms. Robinson’s Motion for Enlargément.

! Auto-Owners’s Response to Ms. Robinson’s Motion for Enlargement focused on Federal
Rules of Civil Procedure 37 and 16. However, for the first time at oral argument, Auto-
Owners claimed that the excusable neglect standard from Rule 6(b) applied to Ms.
Robinson’s Motion. Under Rule 6(b)(1)(B), “[w]hen an act may or must be done within a
specified time, the court may, for good cause, extend the time: . . . on motion made after|the
time has expired if the party failed to act because of excusable neglect.” In spite of Auto-
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A. Standard of Review

Under Federal Rule of Civil Procedure 37, “[i]f a party fails to provide information
identify a witness as required by Rule 26(a) ortfe,party is not allowed to use that information
or witness to supply evidence on a motion, at a hearing, or at a trial, unless the failure
substantially justified or is harmless.” Fed. R. ®v37(c)(1). The Fourth Circuit has looked to five

factors in determining whether a failure is “substlly justified:” (1) surprise to opposing party;

(2) ability to cure surprise; (&xtent to which allowing evidence would disrupt trial; (4) importance

of evidence; and (5) explanation for failure to discld3® S. Sates Rack & Fixture, Inc. v.
Sherwin-Williams Co., 318 F.3d 592, 596 (4th Cir. 2003).

Alternatively, Ms. Robinson seeks to modifie scheduling order. A scheduling order may
be modified “for good cause and with the judgedmsent.” Fed. R. Civ. P. 16(b)(4). The “good

cause” standard for modification “focuses on the diligence of the party seeking leave to modify

Owners’s invocation of Rule 6(b), Rule 37 plainly allows the Court to permit a party to us
belatedly disclosed witnesses if the failure to disclose is “substantially justified or is
harmless.” Fed. R. Civ. P. 37(c)(1). Further, to the extent Ms. Robinson seeks modificatiq
the scheduling order, other courts in this Circuit have held that “[tlhe good cause modific:
provision specific to Rule 16(b)(4) takes precedence over the generally applicable exteng
provisions of Rule 6(b)(1).Everhart v. Washington Metro, Area Transit Auth., No. DKC
11-2155, 2012 WL 6136732, at *2 (D. Md. Dec. 12, 2012) (qudRiolgardson v. United

Sates, No. 5:08-CV-620-D, 2010 WL 3855193, at *3 (E.D.N.C. Sept. 30, 20s:8)3 so
Neighbors Law Firm, P.C. v. Highland Capital Mgt., L.P., No. 5:09—-CV-352-F, 2011 WL
238605, at *2 (E.D.N.C. Jan. 24, 2011) (holding that Rule 16(b)(4) governs disposition of
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motion for leave to file a summary judgment motion after expiration of the scheduling order’s

dispositive motions deadline). Even if this Court were to apply the excusable neglect star
the Court notes that the standard would be met here because (1) extending the schedulif
order to allow depositions eliminates any danger of prejudice to Auto-Owners; (2) the len
of delay is minor and the case is currently under a stay; (3) there is good reason for the @
as the witnesses were discovered shortly before they were disclosed; and (4) Ms. Robing
acted in good faith by diligently seeking to uncover the officers’ identeesThompson v.
E.l. DuPont de Nemours & Co., 76 F.3d 530, 533 (4th Cir. 1996).
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scheduling order.Dilmar Oil Co, Inc. v. Federated Mut. Ins. Co., 986 F. Supp. 959, 980 (D.S.C.

1997). “Good cause” typically means that “schettyldeadlines cannot be met despite a party’

\"2J

diligent efforts.”ld.

B. Analysis

The Court will allow Ms. Robinson to discloieese witnesses, though it will also expand
the scheduling order to allow Auto-Owners and Mr. Newsome Il an opportunity to depose|the
witnesses.

Under Rule 37, Ms. Robinson’s failure to identify the officers within the applicable time
period was substantially justified. The factors atited by the Fourth Circuit support this finding.
See Sherwin-Williams, 318 F.3d at 596. First, the contentloé officers’ statements should come
as little surprise to Auto-Owners. In Octol2éx1 2, within the discovery window, Mrs. Robinson’s
counsel produced to Auto-Owners a file frtdme Darlington County Solicitor’s Office. A portion

of that file reported a conversation between Newsome Ill and officers identified only as “DNR

LE” who heard Mr. Newsome Ill say Mr. Robinson was on the boat only for a “joy ride.
[Solicitor’s Note, Doc. # 61-3.] While the filapparently did not make clear to whom thesg
statements were made, several officers were referenced in the file. Auto-Owners admitted at the
hearing that Officers Godowns and Thompson were among these names.

Second, to the extent there is any surpisseh a surprise will be cured by this Court
enlarging the scheduling order to allow Aevners an opportunity to depose Officers Godowns
and Thompson. Further, this evidence will not distbpttrial in this case asstay is currently in
place and no jury has been selected in this matter.

Third, the evidence is critically importam@Ms. Robinson has adequately explained he
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late disclosure. Of critical importance in thiseasthe issue of whether Mr. Robinson was acting

within the course of his employment on the ddtie accident. Because Mr. Robinson is deceasg
and Mr. Newsome lll has invoked théth Amendment and refusedanswer questions about this
accident, his statements to the law enforcement officers is the best, if not only, first-hand acq
of the events surrounding the accident. Additignavhile Ms. Robinson had the Solicitor’s File
when this action was filed in February 2012, it waslear which specific officers spoke with Mr.
Newsome lll. Counsel represented to the Cowat #fter attempting to locate the information on
their own, they ultimately hired a private intigator who in late January 2013 discovered which

officers spoke with Mr. Newsome Ill. Counsel theterviewed the officers and disclosed their

d
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identities in late February. This case, as esgzd by the lawyers at the hearing, has had an ardugus

and tortured history. Based on what was expessehe Court at the hearing, Ms. Robinson’s
counsel was diligent in their efforts in trying to discover the specific officers involved in the *j
ride” statement.

Even if Ms. Robinson’s failure to discloseas not substantially justified, it is harmless.
Auto-Owners knew about the substance of Mr. New&s [II's statements to the officers within the
discovery period, and this Court’s extension of the scheduling order will allow the parties
opportunity to depose the officers. Alternatively, ioe reasons stated above, the Court finds tha
Ms. Robinson has shown good cause for extentie@gcheduling order under Rule 16. The Cour
therefore grants Ms. Robinson’s Motion for Enlargement and modifies the scheduling orde
include a mediation requirement, as outlined in the Conclusion of this Order.

1. Motion for Summary Judgment [Doc. # 56]

For the reasons discussed below, the Court giraptst, and denies in part, Auto-Owners’s
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Motion for Summary Judgment.

A. Standard of Review

The Court shall grant summary judgment “if the movant shows that there is no gendine

dispute as to any material fact and the moisantitled to a judgment as a matter of law.” Fed. R
Civ. P. 56(a). The movant bears the initial burden of demonstrating that summary judgme
appropriate; if the movant carries its burden, ttenburden shifts to the non-movant to set forth
specific facts showing that there is a genuine issue for$ealel otex Corp. v. Catrett, 477 U.S.
317, 322 23 (1986) (holding that summary judgmemtos“a disfavored procedural shortcut;”
rather, it is an important mechanism for weeding) “claims and defenses [that] have no factua

bases”).

Nt is

If a movant asserts that a fact cannot be disputed, it must support that assertion eithger by

“citing to particular parts of materials in the record, including depositions, documents, electronigally

stored information, affidavits or declarationspstations (including those made for purposes of the

motion only), admissions, interrogatory answersptbier materials;” or by “showing . . . that an

adverse party cannot produce admissible evidence to support the fact.” Fed. R. Civ. P. 56(c)[(1).

Regarding insurance policies specifically, South Carolina law construes insurance policies

in favor of coverage and the duty to defeisdriggered where the underlying complaint includeg

any allegation that raises the possibility of covera§ee, e.g., M & M Corp. of SC. v. Auto-Owners

2 Auto-Owners’s Complaint seeks a declaratory judgment that it had no duty to defend or t
indemnify Mr. Newsome Ill.$ee Compl., Doc. # 1.] To the extent Auto Owners’s Motion fo

O

Summary Judgment seeks a ruling that there was no duty to indemnify as a matter of law, the

factual issues discussed herein particularly advise against such a legal conSteseq.,
Penn-America Ins. Co. v. Coffey, 368 F.3d 409, 413 (4th Cir. 2004). (“[A]n insurer’s duty to
indemnify will depend on resolution of facts alleged in the complaint . . . .").
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Ins. Co., 390 S.C. 255, 259, 701 S.E.2d 33, 35 (2010).peoposes of determining whether an
insurer has a duty to defend, “the allegations @[timderlying complaint] must be applied to the

policy in its entirety, which necessarilycludes the exclusions sectiollSAA Prop. and Cas. Ins.

Co. v. Clegg, 377 S.C. 643, 657, 661 S.E.2d 791, 798 (2008). Further an insurer’s duty to detend

is determined by the allegations made in the dampand “facts outside of the complaint that are
known by the insurer.Graphic Arts Mut. Ins. Co. v. Caldwell Chevrolet, Inc., No. 0:11-01255,
2013 WL 314450, at *3 (D.S.C. Jan. 25, 2013) (quoBitegg, 377 S.C. at 657, 661 S.E.2d at 798).

However, this does not change the fundamental precepts of South Carolina law
insurance polices are subject “to the general mii@®ntract construction,” that the insurer bears
the burden of establishing an exclusion’s applicahiéind that all exclusions of coverage are to be
“most strongly” construed against the insuf@e Owners Ins. Co. v. Clayton, 364 S.C. 555, 560,
614 S.E.2d 611, 614 (2009t & M Corp., 390 S.C. at 259, 701 S.E.2d at 35.

B. Analysis

The Court reiterates that all parties to theecagree that coverage is unavailable in this
matter under the Commercial General Policy andUtimdrella Policy. For this reason, and for the
reasons stated by Auto-Owners in its Motion for Summary Judgment with respect to these
policies, the Court grants tiMotion for Summary Judgment anchdis that there is no coverage
under either the Commercial General Policy or the Umbrella Policy.

As to the Garage Policy, summary judgmentisappropriate on the issue of whether Auto-
Owners had a duty to defend or to indemnify Mr. Newsome 11l in the Underlying Action. Aut
Owners makes two central arguments in favasuwhmary judgment: (1) that Mr. Newsome Il is

not insured under the policy because both he an&bbinson were acting within the scope of their

that
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employment; and (2) that the Garage Policy’s watercraft exclusion bars coverage. The Cour
address each argument in tdrn.

1. Cour se of Employment

As an initial matter, the Court finds that N\rewsome Il was acting within the scope of his
employment at the time of the accidahissue. All parties appearedconcede at the hearing in this
matter that Mr. Newsome Il was acting within thee of his employment, and the parties at leas
conceded that there was no evidence in the rdoawohtradict this finding. Thus, under the Garage
Policy, Mr. Newsome llI fits the definition of ansared so long as he did not cause bodily injury
“to a co-employee while in the coursthis or her employment . . . .S¢e Garage Policy, Doc. #
1-2, at 2.]

In other words, if Mr. Robinson was also agtwithin the course of his employment, then
there would be no coverage under the GaradieyPas Mr. Newsome Ill would fail to fit the

definition of an insured. On the order hand, if Robinson was not acting within the course of his

¥ Auto-Owners appears to raise the argument that it had no duty to defend because the
Complaint was silent as to whether Mr. Robinson was acting within the course of his

employment at the time of the accident and the Complaint did not state the watercraft was

being serviced or repaired, an exception to the watercraft exclusion. However, the

will

—F

Complaint’s silence on these two points also indicates that Mr. Robinson may not have been

acting within the scope of his employment and that the watercraft may have been test-dr
as part of a “service or repair.” As the Fourth Circuit has explained when applying similar
substantive law, “[i]f a complaint, however ambiguous, may be read as premising liability
alternative grounds, and either ground states liability potentially or arguably covered by t
policy, the insured is entitled to a defend®dhnelly v. Transp. Ins. Co., 589 F.2d 761, 767

ven

on
ne

(4th Cir. 1978). Further, the Court must also look to the facts known by Auto-Owners, whjch

appear to include the nature of Mr. Robinson’s work and the reasons the watercraft was
lake. As the South Carolina Supreme Court has ruled, “[t]he instant case provides such g

bNn th

scenario given [the insurance company] presented additional facts at the declaratory judgmer

stage that were not initially known to [the underlying plaintiff] at the time she filed her
Complaints.”Clegg, 377 S.C. at 657-58, 661 S.E.2d at 798.
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employment at the time of the accident, then Newsome 11l would qualify as an insured under
the Garage Policy. The Court finds there is a genudlispute of fact as to whether or not Mr.
Robinson was acting within the course of his empient while he was riding aboard the watercraft
on Lake Prestwoot.

First, Mr. Newsome Jr. testified under oath that Mr. Robinson’s primary area
responsibility as washing or otherwise cleaning vehic&s.Nlewsome Jr. Dep., Doc. # 58-13, at
8:7-21.]

Second, JNI employee Virginia Adams filed a sworn affidavit indicating that Mr. Robinsor
primary job was to clean and prepare vehicld watercraft for display at the dealershigeq
Adams Aff., Doc. # 57-1, at 1 4.]

Third, Mr. Robinson’s time card shows he cloglke from lunch at 1:58 p.m. and clocked
out at 5 p.m.$ee Time Card, Doc. # 58-14.] However, MRobinson’s death certificate states he
died at 3 p.m. Jee Death Cert Doc. # 58-16 (indicating that it was “unknown” whether Mr.

Robinson was injured at work).] Ms. Adams olai she entered Mr. Robinson’s final time card

* In 2011, the Honorable Margaret B. Seymour granted summary judgment for an insurand
company in a related declaratory judgment action regarding a policy covering the boat at|
in this caseSee Am. Modern Home Ins. Co. v. Newsome et al., No. 2:10-CV-0505-MBS, Doc.
# 67 (D.S.C. filed May 3, 2011) (“American Modern Action”). The Court notes that, contrg
to Auto-Owners’s implication, this case did not address whether Mr. Robinson was acting
within the course of his employment at the time of the accident. Judge Seymour merely
explained in her “Background” section that Mr. Robinson was an employee d¢tJNI.
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However, no party disputes that JNI was Mr. Robinson’s employer. The issue in this case is

whether Mr. Robinson, a JNI employee, was acting in the course of that employment at t
time of the boating accident at issue.

®> Auto-Owners seems to argue that the Court cannot consider Ms. Adams’ affidavit becaug
statements are not based on personal knowledge. However, in her sworn affidavit she sv
that she was an employee of the dealership and speaks about the job of a fellow employ
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entry. [See Adams Aff., Doc. # 57-1, at 1 15.] Ms. Robinson argues that someone other than

Robinson also applied other October 7, 2009, timegs, particularly the time stamp clocking Mr.

Robinson in from lunch.Certainly, Mr. Robinson’s time card makes it unclear whether M.

Robinson himself clocked in and out on Octofde 2009, and it is thus unclear whether Mr.
Robinson was on the clock when he was aboard the watercratft.

Fourth, Officer Godowns’s affidavit statesittMr. Newsome Il told him that Mr. Robinson
was on the boat to “enjoy a joy rideSee Godowns Aff. Doc. # 58-7,at § 6.] Mr. Newsome IlI's
statement to Officer Godowns is further evidetiad Mr. Robinson was outi the course of his
employment while aboard the watercraft. Iniidd to arguing that Officer Godowns’s disclosure
is untimely, which this Court addressed above, Auto-Owners argues that the statement w
Officer Godowns’s affidavit constitutes inadmidsi hearsay. The Court rejects Auto-Owners’s

hearsay argument.

® By way of affidavit Ms. Robinson argues her husband never clocked back in from lunch,
arguing that she heard her husband order lunch after 2 p.m., when he had supposedly cl
back in. Auto-Owners argues that Ms. Robinsaffidavit consists of inadmissible hearsay
and is a violation of South Carolina’s Dead Man StattgeS.C. Code Ann. 819-11-20
(prohibiting any interested person from testifying concerning conversations or transactior
with the decedent if the testimony could affect i her interest). The Court agrees that Ms.
Robinson’s affidavit could present both hearsay problems and issues under the Dead Mg
Statute. Therefore, out of an abundance of caution, the Court has not considered Ms.
Robinson’s affidavit in reaching its decision to deny Auto-Owners’s Summary Judgment
Motion.

At the hearing on this matter, both parties approached this potential hearsay issue under
present sense impression exceptitae.Fed. R. Evid. 803(1). Officer Godowns’s deposition
has yet to be taken. His affidavit does not specify whether Mr. Newsome III's statement V|
made to Officer Godowns “while or immediately after the declarant perceived it” and it is
thus unclear whether the statement would constitute a present sense impfessied. R.
Evid. 803(1). However, it does appear that the statement was made some time shortly af
accident.
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One, the statement is not hearsay as itirggoaffered as the admission of a party-opponent|
SeeFed. R. Evid. 801(d)(2). While Mr. Newsome IINt. Robinson’s co-Defendant in the current
action, he is the opponent in the Underlying Action. Moreover, at least in the criminal context,
courts in other circuits have held this tygfeco-defendant testimortg be admissible under Rule
801. InUnited Satesv. Palow, 777 F.2d 52, 55 (1st Cir. 1985), the Court explained as follows:

The requirement of Rule 801(d)(2)(A) treat admission be offered against a party

is designed to exclude the introduction of self-serving statements by the party

making themSee 4 Wigmore, Evidence § 1048, p. 5 (Chadbourn rev. 1972). Rule

801(d)(2)(A) simply requires that the admission at issue be contrary to a party’s
position at trialButler v. Southern Pacific Co., 431 F.2d 77, 80 (5th Cir. 1970), cert.
denied, 401 U.S. 975 (1971). It does moatter that the admission has been
introduced through the testimony of a cefehdant testifying on his own behalf.

United Statesv. Ramirez, 710 F.2d 535, 547 (9th Cir. 1983).

Here, Ms. Robinson is offering the statement of Mr. Newsome Il and not her own statement of the
statement of her husband. Further, the statement of Mr. Newsome Il is certainly contrary t¢ his
position that both he and Mr. Robarswere acting within the scopétheir employment at the time
of the accident.

Further, even if the party-admission rukeere not applicable and Mr. Newsome lII's
statement constituted hearsay, the Court finds also admissible under the residual exception
contained in Rule 807. Specificglthe statement has “circumstahgaarantees of trustworthiness”

as it was made to a third-party law enforcement officer shortly after the boating accident. [The

statement at least has as much trustworthimeasstatement of a party opponent. Additionally, thg

3174

statement is also being offered as evidence ohterial fact — whether Mr. Robinson was acting
within the course of his employment — and it is thost probative evidence on this point given that
the only other person on the boat, Mr. Newsomehidls refused to tefy. For these reasons,

admitting the statement would also serve “the purposes of [the Rules of Evidence] and the intgrest:

13




of justice.”See Fed. R. Evid. 807(a).

The Court also notes that even if it weceexclude Officer Godowns’s affidavit, the
remaining facts above — taken in a light mosbfable to Ms. Robinson — show that there is g
genuine dispute of fact aswdether Mr. Robinson was acting within the course of his employme
at the time of his accident aboard the waterci#fe inclusion of Officer Godowns’s affidavit
simply bolsters this finding.

2. Water craft Exclusion

The Court also rejects Auto-Owners’s argunn that the Garage Policy’s watercraft
exclusion bars coverage as a matter of lawisdase. The watercraft exclusion specifically barg
coverage for bodily injury “arising out of the owship, maintenance, use or entrustment to other
of any aircraft, auto or watercraft owned or operated by or rented or loaned to any insured
includes operation and loading and loading or whlug” [Garage Policy, Doc. # 1-1, at 24.] Here,
it is undisputed and fully supported by the recosat the vessel at issue was a watercraft. Furthe
the watercraft was owned by JAd,named insured under the Garage Pol&gefForm 59270, Doc.

# 1-3.] However, this does not end the Court’s inquiry.

The Garage Policy’s watercraft exclusion camsa specific exception indicating that “[t]his

8 To the extent Ms. Robinson appears to challenge whether there was a dispute of fact as
owned the boat, the Court finds this argument without merit. In the American Modern Act
Judge Seymour found that the policy, issued by American Modern Home Insurance Com
was void because the application contained several material misrepresentatidviedern
Home Ins. Co. v. Newsome et al., No. 2:10-CV-0505-MBS, Doc. # 67, at 7-8. (D.S.C. filed
May 3, 2011). Judge Seymour specifically ruled that JNI purchased the boat and always
title to it, and that although the application said the boat would not be used for commercis
purposes, the “entire purpose” of purchasing the boat was to repair it and sell it fotgbrofit.
at 8. While Auto-Owners was not a partythe American Modern Action, both Mr. Newsoms
[Il and the Estate of Mr. Robinson were defendants in that action, and no party appealed
Judge Seymour’s order.
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exclusion does not apply to . . . [a]ny watercraft while beangced or repaired by any insured.”
[Garage Policy, Doc. # 1-1, at 24 (emphasis added).]

It appears undisputed that the watercraft was being operated on the lake at the time ¢
accident. It is also clear from the record tthat boat was being operated on the lake subsequent
major engine repairsSge Repair Invoices, Doc. # 42-4, at 6-17 (chronicling extensive engirn
repairs); Adams Aff., Doc. # 57-1, at | 8 (statihgt the watercraft was taken to Lake Prestwooq
as part of servicing the mechanical operatiothefengines); Godowns Aff. Doc. # 58-17,at | 6
(stating that Mr. Newsome Il said he was taking the boat on a test ride).]

Auto-Owners argues that the exception to the exclusion is not applicable to this m4
because the watercraft was being “operated,” and not “serviced or repaired,” at the time of
Robinson’s death. Auto-Owners points to theglzage of the watercraft exclusion specifically
barring coverage for any “use” of the watercrait] also points out that $&” is defined to include
operation. Thus, according to Auto-Owners, “Garage Policy contemplates providing coverage
in the event an injury takes place while the watdrgsdeing ‘serviced arepaired.’ but it does not
provide coverage while the watercraft is in ‘cggéon.”” [Mot. for Summ. JDoc. # 56, at 29.] Auto-

Owners clarified at the hearing in this matteatthunder their interpretation of the exclusion, the

“service or repair’” exception only contemplatesrvice or repair at the shop and does not

contemplate a test drive on a lake.

However, as Auto-Owners itself notes, “[tlheaming of a particular word of phrase is not
determined by considering the word or phrasé@dsif, but by reading the policy as a whole and
considering the context and subject matter of the insurance corfichctrheyer v. SateFarmFire

& Cas Co., 353 S.C. 491, 496, 579 S.E.2d 132, 134 (2003).,Hieher service nor repair are
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defined in the Garage Policy. Further, the “segvar repair” exception is specifically enumerated
beneath watercraft exclusion, and the watercraftusion is only applicable when a watercraft is
being used or maintained. It would read the etoaut of existence to say it does not apply wher
the watercratft is in use.

Therefore, at this juncture in the case armbimstruing the exclusion “most strongly” against
the insurer, the Court cannot say as a matter of law that the watess afit being “serviced or
repaired” at the time of the accident. And again gieno evidence to contradict that Mr. Newsoms
[Il was acting within the scope of his employment at the time of the boating accident.

[Il. Motion to Strike Jury Demand [Doc. # 75]

Auto-Owners seeks to strike Ms. Robinson’s jury demand arguing that she has no righ
a jury trial under the Federal Declaratory Judgment Act (“FDJA”). The Court reserves ruling
Auto-Owners’s Motion to Strike.

A. Standard of Review

It is well-settled that, in declaratory judgmations brought in federal courts, federal law
determines whether there existsight to gury trial. See Smler v. Conner, 372 U.S. 221, 222
(1963). This proposition is true whether juridaho is based on diversity or another bakisThe
right to a jury trial in a matter brought under the FDJA depends upon “whether there would h
been a right to a jury trial had the actionqg@eding without the declaratory judgment vehicla.”
re Lockheed Martin Corp., 503 F.3d 351, 355 (4th Cir. 2007) (citiBgacon Theatres, Inc. v.
Westover, 359 U.S. 500, 504 (1959)xee also Fed. R. Civ. P. 57 (indicating that Rules 38 and 39
govern a party’s demand for a jury trial); Fed. R..@. 38(b) (“On any issutriable of right by a

jury, a party may demand a jury trial by jury Am. Eagle Ins. Co. v. Thompson, 85 F.3d 327, 329
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(8th Cir. 1996) (hearing appeal of case “triecatpury which was instructed to answer a singleg
factual question-whether Thompson was an emplof/Aekansas Air at the time of the accident”);
Lumber Mut. Cas. Ins. Co. of N.Y. v. Siukes, 164 F.2d 571, 573 (4th Cir. 1947) (holding in a
declaratory judgment action, where an exclusiordabcoverage for bodily injury of any employee
while engaged in employment,athwhether the employee was acting within the course of h
employment was a question for the jury).

B. Analysis

At oral argument, Ms. Robinson’s counsel tefthis Court the discretion of whether or not
to proceed with a jury trial or bench trial. Fuet, Ms. Robinson “does noppose . . . a bench trial
on all issues.” [Resp. in Opp. to Mot. to Strike,cD# 81, at 2.] At this tim, the Court will reserve
ruling on this issue. In the eviethe Court decides to proceedttwa bench trial, the Court will
impanel an advisory jury pursuant to Federal Rule of Civil Procedure 39(b).

IV. Motionin Limine[Doc. # 76]

Auto-Owners has also filed a Motion in Limiseeking to exclude the testimony of Officers
Godowns and Thompson, and adopting previous objesthade to Defendants’ disclosures. Giver
the Court’s ruling on the Motion for Enlargement, it denies the Motion in Limitheut prejudice
to Auto-Owners’s right to later raise any issues therein, with the exception of the late disclosu

Officers Godowns and Thompson. However, any future motion in limine shall include within {

motion all grounds and argument, rather than cross-referencing various portions of the docke

Conclusion
The Court, having thoroughly reviewed the variougions in light of the parties’ arguments

and the applicable law, rules on the pending motions as follows:

S
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Witnesses or to Modify Scheling Order [Doc. # 61] ISRANTED. Specifically, the stay in this

case i1 IFTED and the Court issues the following scheduling order:

GRANTED in part andDENIED in part. Specifically, it iSORDERED that Defendant John
Newsome, Il was not insured under the gehehility policy identified as number 36052741-09
(“Commercial General Policy”), or the commercial umbrella policy identified as numb
44-052-741-01 (*Umbrella Policy”). Summary JudgmenDENIED as to the garage liability

policy identified as number 44-052-741-00 (“Garage Policy”).

Strike Ms. Robinson’s Jury Demafidoc. # 75]. In the event theo@Grt decides to proceed with a

bench trial, the Court will impanel an advisory jury pursuant to Federal Rule of Civil Proced

39(b).

IT IS ORDERED that Ms. Robinson’s Motion for Enlargement of Time to Identify

1.

IT IS ORDERED that Auto-Owners’s Motion for Summary Judgment [Doc. # 56] is

IT 1S ORDERED that the CourRESERVES RULING on Auto-Owners’s Motion to

Discovery related to the disclosure of South Carolina Department of Natu
Resources Officers Anthony C. Godosv and Andre Thompson, including
depositions, shall be conducted no later thaly 26, 2013.

The parties have disregarded this Court’'s mandatory mediation order. The pa
shall conduct mediation no later thAogust 10, 2013.

Motions in limine must be filed b&ugust 12, 2013, and responses to those motions
must be filed byAugust 19, 2013.

Attorneys shall meet no later thAngust 15, 2013, for the purpose of exchanging
and marking all exhibitsSee Local Civil Rule 26.07.

Parties shall furnish the Court pretrial briefsfaygust 22, 2013.

This case is subject to being called for jury selection and trial on oAafjast 29,
2013.
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IT ISORDERED that Auto-Owners’s Motion in Limine [Doc. #76] BENIED without
prejudice to Auto-Owners’s right to later raise argsues therein, with ¢hexception of the late
disclosure of Officers Godowns and Thompson. However, any future motion in limine shall include
within the motion all grounds and argument, rathen cross-referencing various portions of thg
docket.

IT ISSO ORDERED.

s/ R. Bryan Harwell
R. Bryan Harwell
United States District Judge

Florence, South Carolina
June 19, 2013
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