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UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH CAROLINA
FLORENCE DIVISION

David Bethea, ) C/A No0.4:12-3577-RBH
)
Plaintiff, )
)
VS. ) ORDER
)
Chesterfield Marlboro EOC Counsel; )
South Carolina Department of Social )
Services; U.S. Department of )
Agriculture, )
)
Defendants. )
)

Plaintiff David Bethea, proceedingo se, brought this action apparently pursuant to 42
U.S.C. § 1983 and the Freedom of Information Act (“FOIA”).

In accordance with 28 U.S.@.636(b)(1)(B) and Local Civil Rule 73.02, this matter wgs

174

referred to United States Magistrate Judge ThomBRegers, Ill, for pretrial handling. The Magistrate
Judge issued a Report and Recommendation on March 28, 2013, in which he recommended fthat
complaint be dismissed without prejudice and without issuance and service of process aq to ¢
defendants.

The Magistrate Judge makes only a recommendation to this court. The recommendatipn h:
no presumptive weight. The responsibility to make a final determination remgim#his court.

Mathews v. Weber423 U.S. 261, 270 (1976). The court is charged with makiadg aovo

determination of those portions of the report and recommendation to which specific objection is nads
and the court may accept, reject, or modify, in &halin part, the recommendation of the Magistrate

Judge, or recommit the matter to him with instructions. 28 U.S.C. § 636(b)(1).

Dockets.Justia.com


http://dockets.justia.com/docket/south-carolina/scdce/4:2012cv03577/195751/
http://docs.justia.com/cases/federal/district-courts/south-carolina/scdce/4:2012cv03577/195751/26/
http://dockets.justia.com/

On April 8, 2013, the plaintiff filed objections to the Report and Recommendation.
The district court is obligated to condualenovo review of every pdron of the Magistrate

Judge’s report to which objections have been filed. Hdwever, the district court need not condug

—

ade novo review when a party makes only general and conclusory objections that do not diregt the

court to a specific error in the Magistrate Judgeoposed findings and recommendations. Orpiano

v. Johnson 687 F.2d 44, 47-48 (4th Cir. 1982) (failure to file specific objections to particd

ar

conclusions in Magistrate Judg®eport, after warning of consequences of failure to object, waiyes

further review). Without specific objection to thkagistrate Judge’s reasoning, it is not necessary for

this court to discuss theowclusion reached by the MagisgaJudge any further. _ Sez8

U.S.C.8636(b)(1)(C) (If a party objects, the distcmtrt “shall make a de novo determination of thoge

portions of the report apecified proposed findings or recommendations to which objection is made”)

(emphasis added). Plaintiff’'s objection fails toedirthe court’s attention @ specific error in the
Magistrate Judge’s Report and Recommendation. Taresehis Court is of the opinion that, except

as specified below, the plaintiff's filing does notisfy the specificity requirement of Rule 72(b) of

the Federal Rules of Civil ProcedurBlaintiff's filing is mainly a request to the court not to dismiss

his complaint. Moreover, the plaintiff's dagtions nowhere address the recommendations by the

'Rule 72(b) states:

Within ten days after being served watlsopy of the recommended disposition, a party
may serve and filespecific, written objections to the proposed findings and
recommendations . . The district judge to whothe case is assigned shall make a de
novo determination upon the recordafter additional evidence, ahy portion of the
magistrate judge’s disposition to which specifiavritten objection has been made

in accordance with this rule.

Fed. R. Civ. P. 72(b) (emphasis added).
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Magistrate Judge that the Chesterfield MartbBconomic Opportunity Council should be dismissg
because the complaint fails to allege any stateraes required by Section 1983; that the claim agair
the South Carolina Department of Social Services is barred in federal court because of Elg
Amendment immunity; or that the federal FOIA doesappily to state agencies. (The court also lac
diversity jurisdiction over these defendants bec#usge entities appear to be South Carolina entitig
Plaintiff is a citizen of South Carolina, and the amount in controversy is less than $75,000.)

Plaintiff does appear to assert in his obg@ts that his claim against the United State
Department of Agriculture states a cause of actiorstikes that he filedamplaint which “was filed
and investigated by the U.S. Department of Agricelt. He further statethat the Department of
Agriculture “failed to respond to a Freedomliwformation Request.” (Objections, ECF No. 24, p.2
He also attaches an e-mail from the Interim Doedf Civil Rights for tle Southeast Region of the
USDA which references a complaint form. It tlaygpears that, with the additional information nov
provided, the complaint sufficiently states a claim under FOIA against the USDA and servi
authorized against that agency.

Conclusion

After a review of the record before it, theuct overrules the plaintiff's objections regarding
Defendants Chesterfield Marlboro EOC Counsel @adth Carolina Department of Social Service
and adopts the Report and Recommendation of the Magistrate Judge regarding those defenda
case is hereby dismissed without prejudice aiithomt issuance and service of process as
Defendants Chesterfield Marlboro EOC Counsel &adth Carolina Department of Social Service

The Court finds that the plaintiff's complaimipnstrued liberally, states a claim under FOI/

against the United States Department of Agricultlitee case is re-committed to the Magistrate Jud
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for further proceedings in reference to the United States Department of Agriculture.
IT 1S SO ORDERED.
s/R. Bryan Harwell

R. Bryan Harwell
United States District Judge

October 18, 2013
Florence, SC




