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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
FLORENCE DIVISION

Richard ReynoldsSharon Linick, )

Linda Neely, Joseph Schubert, )

Doreen Mastandrea, Jonathan Anderson, ) C.A. No.:.a¥-2261PMD

Steven Bradley, Gerry Conklin, )

Jennifer Crawford, Daniel Delpriora, )

John Maynard, April Mckan, ) ORDER

Mike Smith, William Suitt, )

Donna Weinberg, Larry Marshall, )

Michelle Johnson, and Edmundo Velascq,

individually andon behalf of other )

employees similarly situated
Plaintiffs,

2

)
)
)
)
)
)
)

Wyndham Vacation Resorts, Inand

Wyndham Vacation Ownership, Inc., )
)
Defendars. )
)

This matteris before theCourt onPlaintiffs’ Motion, on behalf of themselves and all
others similarly situatedfor Conditional Class Certification (“Motion”) pursuant to the
collective action provision of the Fair Labor Standards Act (“FLSA”), 29 U.S.C. § 216Q5H (
No. 69). For the reasons set forth herein, Plaintiffs’ Moagranted

BACKGROUND

On June 10, 2014, Plaintiffs commenced this action on behalf of themselves and others
similarly situated, seeking unpaid minimum wages amgiaid overtime wages pursuant to the
FLSA. The named Plaintiffs, as well as those who have subsequently given ofoticar

consent to join this action, are current or forraales representatived Wyndham Vacation
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Resorts, Inc. Plaintiffs seek re@my from Wyndham Vacation Resorts, Inc. and Wyndham
Vacation Ownership, Inc. (collectivel§Defendants”).

Plaintiffs primarily allege that Defendants veéegd them to work ofthe-clock and that
Defendants’ managers shavetieir time to prevent overtimwork Defendants paid Plaintiffs
“a recoverable hourly draw plus commissions on their sales.” (Pls.” Mot. Condlitiona
Certification, ECF No. 69, at 5.) “[A]ny draw paid [yefendants}that Plaintiffs did not repay
out of commissions was a ‘draw batahthat was carried forward indefinitely until Plaintiffs
repaid it or ceased to work fpDefendants] Id. Plaintiffs allege that this put them “under
pressure not to take a lot of draw money, because a high draw balance would mean that
[Defendants] Jere] losing money on the Plaintiffs’ work.'ld. However, Defendantsiritten
policy required sales representatives to be on the clock in order to be paid assiomm
Plaintiffs allege that “[tlhese competing policies resulted in an environmemewfighe clock
work and time shaving was a matter of courséd. Finally, Plaintiffs allege“[a]ll of the
managers knew that the Plaintiffs worked off the clock because the managetsddaed
watched this happen, and all the managers accepted ghatahnormal.”ld. at 6.

Defendantsassert Plaintiffs have not presented sufficient evidence to showthinat
named faintiffs are similarly situated to the potential class members, and dispute Plaintiffs’
allegations of ofthe-clock work.

PROCEDURAL HISTORY

OnJuly 27, 2015, Plaintiffs filetheir Motion for Conditional Certification Defendants
filed a Response in Opposition on August 13, and Plaintiffs replied on Augu$hixlmatter is

now ripe for consideration.

1. Plaintiffs have produced evidence thafendantsmanagers would reduce their hours worked so that tidey d
not work overtime.



LEGAL STANDARD

Under theFLSA, plaintiffs may institute a collective action against their employer on
behalf of themselves and similarly situated employees. The FLSA’s cadlexttion provision
states that:

[a]n action to recover [unpaichinimum wage an@vertime compensationhay

be maintained against any employer (including a public agency) ikRexdsral or

State court of competent jurisdiction by any one or more employees for and in

behalf of himself or themselves and other employees similarly situated. No

employee shall ba party plaintiff to any such action unless he gives his consent

in writing to become such a party and such consent is filed in the court in which

such action is brought.

29 U.S.C. 816(b). The mechanism outlined ir286(b) is designed to facilitatbe efficient
adjudication of similar claims by “similarly situated” employees, permitting theotidasion of
individual claims and the pooling of resources in prosecuting such actions admesimst t
employers. SeeHoffmannLa Roche Inc. v. Sperlingt93 U.S. 165, 170 (1989)aFleur v.
Dollar Tree Stores, In¢30 F. Supp. 3d63, 467 (E.D. Va. 2014jeconsideration denie®2014
WL 2121563 (E.D. Va. May 20, 2014nd motion to certify appeal denied014 WL 2121721
(E.D. Va. May 20, 2014)Lynch v. United Servs. Auto. Ass#91 F. Supp. 2d 357, 367
(S.D.N.Y. 2007). In deciding whether the named plaintiffs in an FLSA action are “similarly
situated” to other potential plaintiffs, courts generally employ adiage approach.Purdham

v. Fairfax Cty. Pub. Sch629 F. Supp. 2d 544, 547 (E.D. Va. 2009) (quoRagker v. Rowland
Express, InG.492 F. Supp. 2d 1159, 1164 (D. Minn. 20073ge alsoRegan v. City of

Charleston No. 2:13cv-03046PMD, 2014 WL 3530135, at *2 (D.S.C. July 16, 2014)

2. Although the Fourth Circuit has not yet enunciated a test for conditiertéllaation of collective actions

district courts in the Fourth Circuit, including this Court, typicadlifdw the twaestage, or twestep, approactvhen
deciding whether named plaintiffs are similarly situated to potential pfainkfg. LaFleur, 30 F. Supp. 3dat 467
(“District courts within. . .the Fourth Circuit . .have uniformly employed a twstep inquiry in deciding whether

to certifya collective action under the FLSA ..”); Curtis v. Time Warner Ent't, No. 3:12cv-2370JFA, 2013

WL 1874848, at *2 (D.S.C. May 3, 2013) (“Althoudte Fourth Circuit has not directly addressed the appropriate
standard for certifying a collective @ under 816(b), district courts in this circuit, includinigis court, follow

the [two-stage] process. ..").



reconsideramn denied 40 F. Supp. 3d 698 (D.S.C. 201Belczynski v. Orange Lake Country
Club, Inc, 284 F.R.D. 364, 367 (D.S.C. 201%jmons v. Pryor’s, IngcNo. 3:11cv-0792CMC,
2011 WL 6012484, at *1 (D.S.C. Nov. 30, 201WacGregor v. Farmers Ins. ExghNo. 2:10-
cv-03088-DCN, 2011 WL 2981466, at *2 (D.S.C. July 22, 2011).

The first step in this process is the “notice,” or “conditional certificatiomgyes
Purdham 629 F. Supp. 2d at 547. Here, “a plaintiff seeks conditional certification by thetdistric
court in order to provide notice to similarly situated plaintiffs” so that tlay“optin” to the
collective action. Pelczynski284 F.R.D. at 36%68. With regard to this notice phase, “[t]he
Supreme Court has held that, in order to expedite the anamnvhich collective actions under
the FLSA are assembled, ‘district courts have discretion[,] in appropriagdes[da to
implement. . . § 216(b) . . by facilitating notice to potential plaintiffs.”Purdham 629 F. Supp.
2d at 547 (quotingdoffman-La Roche, Inc493 U.S. at 169). At this stage, the court reviews the
pleadings and affidavits to determine whether the plaintiff has carried his burgleovahg that
he is similarly situated to the other putative class memb®edczynski 284 F.R.D. at 368;
Purdham 629 F. Supp. 2d at 5448. “Because the court has minimal evidence, this
determination is made using a fairly lenient stand&tginberg v. TQ Logistics, IndNo. 0:10
cv-2507JFA, 2011 WL 1335191, at *1 (D.S.C. Apr. 7, 2011), reqginghaintiffs to make a “a
modest factual showing sufficient to demonstrate that they and potential Haiogéther were
victims of a common policy or plan that violated the la®irdham 629 F. Supp. 2d at 548. If
the court determines that the propdsclass members are similarly situated, the court
conditionally certifies the class.Steinberg 2011 WL 1335191, at *1. The putative class
members are then notified and afforded the opportunity teifgpeind the case proceeds as a

representative acmn throughout discoveryld. (citing Scholtisek v. Eldre Corp229 F.R.D. 381,



387 (W.D.N.Y. 2005))seeGenesis Healthcare Corp. v. SymczZ/&83 S. Ct. 1523, 1530 (2013)
(citation omitted) (“[Clonditional certification’ does not produce a clasth \an independent
legal status, or join additional parties to the action. The sole consequence of cdnditiona
certification is the sending of cowapproved written notice to employees, who in turn become
parties to a collective action only by filing writteansent with the court.” (citing 8§ 216(b))).

Second, after the court has conditionally certified the class, the poteagalmembers
have been identified and notified, and discovery has been completed, “a defendahemay t
move to decertify the collage action, pointing to a more developed record to support its
contention that the plaintiffs are not similarly situated to the extent that a collective \@otitd
be the appropriate vehicle for relief.”"Pelczynski 284 F.R.D. at 368. At this optional
“decertification stage,” the court applies a heighteneddpetific standard to the “similarly
situated” analysis. Steinberg 2011 WL 1335191, at *2seePelczynski 284 F.R.D. at 368.
“Courts have identified a number of factors to consider at this stage, incl(idirdisparate
factual and employment settings of the individual plaintiffsitii2)various defenses available to
defendants that appear to be individual to each plaintiff, andai(@ess and procedural
considerations.” Curtis, 2013 WL 1874848, at *3 (internal quotation marks omitted). If the
court determines that the plaintiffs are not, in fact, similarly situated, it maytifietlee class,
dismiss the opin plaintiffs’ claims without prejudice, and permit the named plaintiffs to @ace
on their individual claimsld.

“When sufficient evidence in the record at the initial ‘notice’ stage makes it clear that
notice is not appropriate, however, a court can collapse the two stages of tises aradydeny
certification outright.” Purdham 629 F. Supp. 2d at 547 (citiitdplt v. Rite Aid Corp.333 F.

Supp. 2d 1265, 12734 (M.D. Ala. 2004)). As discussed above, a fairly lenient standard for



conditional certification is appropriate where the parties loeygminimal evidence However,
Plaintiffs have used evidence obtained during discovery in support of their Motion, and the
parties have substantially completed discovery. Under such circumstéricesuld be
‘inequitable. . . to allow plaintiffs to proceedwith the more lenient stalard appliedn cases
where the parties haveot yet begun discovery. MacGregor 2012 WL 2974679, at *3
(quoting McClean v. Health Sys., IncNo. 1303037CV-S-DGK, 2011 WL 615309, at *4
(W.D. Mo. Dec. 12, 2011)). Accordingly, the Court will applyn@re stringent intermediate
standard to Plaintiffs’ Motion and consider the decertification factors distusiseve in
deciding whether conditional certification is appropriagee McClean2011 WL 6153091, at
*4; Davis v. Charoen Pokphand (USA), Ii803 F. Supp. 2d 1272, 1276 (M.D. Ala. 2004).
ANALYSIS

Plaintiffs request that this Court enter an order: ¢apditionally certifyng a class of
individual timeshare salespersofiProposed Class”), as detailed further herein; (2) requiring
Defendantsd produce the full names, home addressesaikaddresses, telephone numbers, and
the last four digits of each class member’'s SocialBg number; and (3) authoriziri®jaintiffs
to issue a notice to the Proposed ClaBse Court will address each rexgiseriatim along with
Defendants’ objections thereto.

1. Conditional Certification

Plaintiffs move to conditionally certify the following Proposed Class:

All current and former employees who held the title of “Sales Repressefitat

the equivalent who (1) sold timeshare properties, and (2) worked more than forty

(40) hours per week without receiving overtime wages at the Myrtle Beach

locations of Wyndham Vacation Resorts, Inc.

(Pls.” Mot. Conditional Certification, ECF No. 69, at 1-2.)



Defendats assert that “Plaintiffs faito carry th& burden of showing that theyrea
similarly situated to the members of the Proposed Class. (Defs.” Resp. Opp’'n Pls.” Mot.
Conditional Certification ECF No. 80, at 19.) The Coutisagrees. As discussed above, the
Court will apply a heightened level of aginy to Plaintiffs’ Motion becausehe parties have
substantiallycompleted discovery Accordingly, it is appropriatgor the Courtto consider the
factors commonly wed at the decertification stage to efetine whether certification is
warranted Nonethelessthe Court is convinced thabnditional certification of the Proposed
Classis appropriate because the Proposed Classhikady situated to the named Plaintiffs.

Plaintiffs seek to conditially certify a class that includemsmployeeswho held three
different types of positionSwere paid differently, worked during different time periodad
worked atsix different locationsn Myrtle Beach Defendants assert that these differences make
“each d their claims highly individualized and unsuitable for class treatment.éfs(DResp.
Opp’n PIs.” Mot. Conditional Certification, ECF No. 80, at Despite these differences, the
Court finds that theputative tass members all had similar responsiigid andthat Plaintiffs
haveshown Defendants engaged in a common scheme or plan of encouragingotdtkheork
and time shavingfor purposes of conditional certificatidn Plaintiffs, andall putative class

membes, were actively trying to sell varnis Wyndham vacation packages either new or

3. “Wyndham employs individuals in varying sales positions includingiduse Sales Representative (“IH
Rep”), Frontline Sales Representative (“FL Rep”) and Discovery RepresentBliseo(Rep”). These employees
meet with different types of potential owners to sell Wyndham’s pasKa@@efs.” Resp. Opp’n Pls.” Mot.
Conditional Certification, ECF No. 80, at 2.)

4.  Almost every naed plaintiff has provided a declaration that they workedhafclock or their time was
shaved, or, in some cases, botSed, e.gReynolds Decl., ECF No. 69, at 3; Neely Decl., ECF No. 69 at 7;
Schubert Decl., ECF No. 6B at 13; Mastandrea DiecECF No. 691, at 2322; Anderson Decl., ECF No. 89 at
25-26; Gary Conklin Decl., ECF No. 6B, at 34; Smith Decl., ECF No. €9 at 43; McLean Decl., ECF No. €9
at 1-2; Delpriora Decl., ECF No. 62, at 13; Linick Decl., ECF No. 68, at 16; Weiberg Decl., ECF No. 69, at
20; Velasco Decl., ECF No. 68 at 2223; Marshall Decl., ECF No. 68, at 27; Brook Conklin Decl., ECF No.
692, at 3132.)

5. Defendants characterize their timeshares as “vacation packages”.



returning customers. Most, but not all, sales representatives presegegdtkages by taking
customers on a tour. The fact that some of the putative class memberslgohrtthe
Discovery Representates, did not use the tour format does not preclude conditional
certification. Plaintiffs’ varying locations, supervisqrend customersio not present such
disparate factual and employment settings to warrant individual actions in liegabieetive
acton. The critical inquiryhereis whether Plaintiffs and the putative class members were
subject to a common scheme or plaRelczynski 284 F.R.D. at 368 (citinfurdham 629 F.
Supp. 2d at 548). Defendants correctly point out that Plaintiffs relyvamiety of theories of
liability. Nonetheless, “[e]lach of the Plaintiffs has provided declarations and deposition
testimony statingthat they were required to work off the clock], along with the contention that
they worked overtime without being paid for it.” (PIs.” Reply Supp. Mot. Conditional
Certification, ECF No. 90, at 8.) Thus, although the individual theories may vary, tredl ove
allegations are the sam§T]he existence of varied circumstances leading tetloéfclock work
does not undermintthe core issue of whether a practice of allowing unpaidheftlock work
existed.” LaFleur, 30 F. Supp. 3d at 473. Accordingly, Defendaatgument fails.

Defendants also argue that their policy is to pay their sales representatiedishours
worked and that working off the clock is strictly prohibited. Intipalar, Defendants state that
“[i]t is the employee’s responsibility to verify the accuracy of tineeords.” (Defs.” Resp.
Opp’n Pls.” Mot. Conditional Certification, ECF No. 80, at)L0Additionally, Defendants assert
their policy “specifies that both approved and +amproved overtime work must be paid” and
that managers “are permitted only to make authorized edits to time that acclefieelytime
worked and PTO and Sick Timeld. at 16-11. Defendants point out that thevritten policy

prohibitsemployees from beginning work before clockingtimat employees are to notify their



manager of any hours worked while not on site, and that all overtime must be paid whether or
not it is approved in advance. They further contend “fhadicy has teeth because, effective
February 2014, any Sales Rep who is not clocked in for the entire tour is not elayible f
commission on that tour.’ld. at 11. Defendantsstate that “a number ofi&ntiffs . . . received
written corrective actions during their employment for failing to punchnoh gunch out” and
that one plaintiff was fired because, among other things, he worked off the dehclt 12.
Finally, Defendants assert that “[a]llfitiffs signed copies dDefendants’]actual timekeeping
policy or an acknowledgement of receiving that policld: at 11. Defendants cité€®acheco v.
Boar's HeadProvisions Co.to support their positiorwhere the court stated, “[b]ecause the
companys written policy clearly requires that employees be paid for donning andgltfhe,

the Court cannot simply accept Plaintiffs’ allegations that there is a commoifanupractice

of not paying employees for donning and doffing time.” 671 F. Sup@®52d 962 (W.D. Mth.
2009).

Although Defendantsargument presents questions about the veracity of Plaintiffs’
declaratios, it is insufficient to justify denying conditional certification.Even though
Defendants’ written policy clearly prohibits working off the clock and retrealgt adjusting
hours,Defendants’ practice may very well differ from its written policy. AccorblinBlaintiffs’
Motion cannot be defeated solely by reference to a writtercypoh light of Plaintiffs’
declaations that theolicy has been violated. Here, Plaintiffs have produced evidence showing
that “no less than ten managers. all working at different . . offices, instructed the Plaintiffs
to work off the clocK. (Pls.” ReplySupp. Mot. Conditional CertificatiogrECF No.90, at 6.)
The Court finds thasuch a prevailing practice demonstrates a strong inferenaecommon

scheme or plabeing applied to the named Plaintiffs and the putative class members



Defendants’ next argument is th#teir payroll policiesdo not violate the FLSA.
Defendants are correct thadying employees an hourly draw and applying chargebacks likely
doesnot constitutea per se violatiof the FLSA. This claim goes to the merits of the case and
is not relevant to the conditional tiécation determination. Accordingly, the Court declines to
deny Plaintiff's Motion on the basis that Defendants’ policies do not violateliRA.F

Next, Defendants argue that Plaintiffs’ claims arise from widely disparate featdal
employment settirgy First, Defendants assert that Plaintiffs’ disparate amounts of claimed
overtime will require an individualed and facintensive inquiry. In particular, Defendants state
that “whether any particular Plaintiff is owed any additional wages must Bemietd
individually and . . . requires an individualized credibility inquiry.” (Defs.” Resp. Opp’ni Pls
Mot. Conditional Certification, ECF No. 80, at 29.) Defendants cite to this Court'siaiedn
Pelczynski v. Orange Lake Country Chob the proposion that where individualized credibility
determinations must be made, class certification must be denied. The Court fifddignski
is distinguishable from this case on two grounds. First, the number of putaigenanbers
involved inPelczynskivas fairly small. 284 F.R.D. at 369. Here, “[tjhe potential class humbers
in the hundreds.” (PIs.” Repl$upp. Mot. Conditional Certification, ECF No. 90, at 19.)
Second, many of the potential class membeReilozynskindicated that they receideadequate
compensation when the defendpetformed an audit dheirwages. 284 F.R.D. at 369. Many
of those employees signed “an acknowledgement form admitting receipt of aiveay” 1d.

The court stated that “[these admissions will likely wadainst the putative plaintiffs, requiring
additional evidence to overcome credibility deficiencies.” Here, there is no sdhilty issue

since Defendants have not presented any evidence of signed acknowledgemz ot five like

10



Accordingly, whike someof the backgroundacts ofPelczynskare facially gmilar, the facts on
which the @urt denied certification are distinctly different.

Second, Defendants assert that because Plaintiffs’ claims are indivediiahey cannot
be proven through repentative testimony.n particular, Defendants state that representative
testimony will not suffice in determining liability. (Defs.” Resp. Opp’n Pldot. Conditional
Certification, ECF No. 80, at 34.YA collective action does not necessitate tharéhbe no
differences among class members, nor does it prohibit individualized inqueonnection with
fashioning the specific relief or damages to be awarded to each class metrdfdetr, 30 F.
Supp. 3d at 474 (quotingouston v. URS Corp591 F. Supp. 2d 827, 832 (E.D. Va. 2008)
(internal quotation marks omitted)). “The court should determine whether ‘thereearangful
nexus that binds Plaintiffs’ claims together and that the similarities in their claimsiglutiveir
differences.” Butler v. DirectSATUSA, LLC 47 F. Supp. 3d 300, 311 (D. Md. 2014) (quoting
Falcon v. Starbucks Corp580 F. Supp. 2d 528, 537 (S.D. Tex. 2009)efendants cite t@a
Seventh Circuitdecision to decertify a class to support their argument against conditional
ceatification. See Espencheid v. DirectSAT USA, L5 F.3d 770 (7th Cir. 2013). In
particular, Defendants assert that where, as here, there are some fact@alodi$fdretween the
plaintiffs, representative testimony may not be used and thus the purfpa<ollective action is
defeated. As discussed Butler v. DirectSAT USA, LLChowever, the Seventh Circuit's
decision inEspencheidurned in part on the fact that plaintiffs’ counsel failed to provide any
genuinely representative evidence, and thesdistrict judge would be faced with a multitude of
separate hearings on damage47 F. 3d at 312 (citingespencheid 705 F.3d at 77375).
Additionally, in Espencheid“the Seventh Circuit equated the standard to maintain an FLSA

collective with thatfor maintaining a class action pursuant to Fed. R. Civ. P. 23.7citing

11



Espencheid705 F.3d at 7472). “The standards are not the same, however, and many courts
have resisted using them interchangeably.”at 313;see alsdorsey v. TGT Consulting, LL.C

888 F. Supp. 2d 670, 68 n.14 (D. Md. 2012) (collecting cases)Y.hus, Espencheids not
persuasive.Additionally, while damages may require an individualized inquiry, the Coudtis
convinced that liability or defenses could not be adjuddtaising representative testimony.
Finally, the court inButler made clear that a collective action may be efficient even if one
determinatiorrequires individualized inquiryld. at 315. Thus, even if the Court helghlethora

of mini-trials onthe question of damages, it couslill be moreefficient for the action to proceed

on a collective basibecause the Court coultbllectively adjudicate liability and clasgide
defenses. Accordingly, the Court will not deny conditional certification orbtsé.

Finally, Defendants assert thBfaintiffs are subject to individual defenses and that
procedural and other fairness considerations preclude conditional certificdtioparticular,
Defendants argue that: (1) nimials will be necessary to deteéma whether some plaintiffs’
off-the-clock work was compensable; (2) some plaintiffs’ claims are-bareed by the statute of
limitations; (3) some plaintiffs’ claim&re subject to equitable defenses; (4) the DKo
Representativgeare subject to thELSA’s Retail Sales Exemption; and (5) spoliation preludes
some plaintiffs from testifying. The Court disagrees.Although Defendants assecertain
individual defensesthey have alsoasserteddefensesapplicable to the whole class their
Motion for Summary Judgment (ECF No. 96). The Court finds that adjudicating thevidiess
defenses on a collectiveadds would be far more efficientCourts have allowed the use of
representative testimony in cases involving allegations of unpaid overtif@con 580 F.
Supp. 2d at 540 (collecting cases). As demonstrated by the district cbattam Defendants’

individual defenseécan be adequately raised at a trial i representative testimony.fd.

12



“[S]tanding alone, the prospect of individual defenses should not defeat authorization of a
collective action.” Rodolico v. Unisys Corp.199 F.R.D. 468, 484 (E.D.N.Y. 2001) (citing
Hyman v. First Union Corp.982 F. Supp. 1, 5 (D.D.C. 1997gtatingin Hymanthat courts
should not look to any one factor when considering whether to certify).

As for fairness and procedural considerations, the Court finds that adjudicatingf®laint
claims in a collective action is in the interest of fairness and comports withaheé medial
goals of the FLSA. As repeatedly emphasized by Defendants, the number of pofaritia
plaintiffs in this case could be substantial. Accordingly, “it would not be in the ihtefes
judicial economy to require the claims be adjudicated in [] individual trialsalcon, 58 F.
Supp. 2d at 541. The Supreme Court “has acknowledged that Congress intended to give
‘plaintiffs the advantage of lower individual costs to vindicate rights by the pooling o
resources.” Id. (quaing Hoffman LaRoche, InG.493 U.S. at 170). In lighdf thatintent, the
Court finds conditional certification appropriate, even under the more searclaingarst
ordinarily used for decertification.

2. Production of Potential Class Members’ Information

Defendants oppose Plaintiffs’ request for the potential class membepdidake numbers
and email addressedefendants cite to this Court’'s order Regan v. City of Charlestoss
support for the proposition that U.S. Mail notice is “all courts in this Circuit, includlisgQourt
require.” (Defs.” Resp. Qpn Pls.” Mot. Conditional Certification, ECF No. 80, at 39 n.12.)
However, this Court’s order denying the plaintiffs’ request for phone numb&sganis more
nuanced than Defendanmepresent As stated irRegan

[W]here, as here, the plaintiffs haprovided no basis for their need for the

telephone numbers or email addresses of potential plaintiffs and where the
defendant has objected to the production of such information, the Court is

13



persuaded by the case law in this circuit that tends to coagaeist ordering
production.

Regan 2014 WL 3530135, at *6. The present case is clearly distinguishable fri@egan
because Plaintiffs have demonstrated a basis for their need for the eme#saddp the
potential class members. In fact, this Cob@s orderedhe production ofpotential class
members’email addresses iMcCoy v.RPM Management Group, IncAs statedin Butler,
“[Clommunication through email is [now] the norm.” 876 F. Supp. 2d at 575 (qudting
Deloitte & Touche, LLP Overtimkitig., No. 11 Civ. 2461(RMB)(THK), 2012 WL 340114, at
*2 (S.D.N.Y. Jan. 17, 2012)). Plaintiffs nais their basithat “[e} mail addresses are desirable
as an additional means of mailing, becausead addresses can remain the same even after a
physicd address change.” (Pls.” Mot. Conditional Certification, ECF No. 69, at 20.)
Accordingly, Plaintiffs’ request talsosend notice by email is granteddditionally, the Court
grants Plaintiffs’ request for the dates of employment of potential classhengfrecause
disclosing dates is not unduly intrusit@ the potential class members and will reduce costs
because Plaintiffs will notifypnly class members whose claims are not tbaged However,
the Court denies Plaintiff's request for the telegonmbers, dates of birth, and&al Security
numbers of the potential class members.

3. Form of the Court-Authorized Notice

Defendants requested that, should this Court issue an order granting conditional

certification, they be afforded an opportunity to confer with Plaintiffs for fonrteg/s as to the

6. Although email addisses are more routinely disclosed, district courts in this circuit leauéred a showing of
a “special need” before requiring the disclosure of telephone numbBeeRuiz v. Monterey of Lusby, In&lo.

DKC 133792, 2014 WL 179378&t *3 n.1(D. Md. May 5, 2014)"“Defendants will not . .be required to provide
phone numbers for potential eiptplaintiffs at this time because Plaintiffs havedmao showing of anyspecial
need for the disclosure of thisformation”) (quotingCalderon v. Geico Gerins. Co, No. RWT 10cv1958, 2011
WL 98197, at *9 (D. Md. Jan. 12, 20)1see als”Amrhein v. Regency Mgmt. Servs., | NG. SKG-13-1114, 2014
WL 1155356, at *1qD. Md. Mar. 20, 2014§“Courts in this district hold that absenshowing by plaintiffs o&
‘special needfor disclosure of class membeétslephone numbers or other personal information, such as social
security numbers or dates of birth, ordering such disclosure is inappedjpriat

14



form of the notice and consent documents. The Court grants Defendants’ request and urges the
parties to agree on mutually acceptable notice and consent forms.

CONCLUSION

For the forgoing reasonsit is ORDERED that Plaintiffs’ Motion for Conditional
Certificationis GRANTED.
AND IT IS SO ORDERED.

@%

PATRICK MICHAEL DiFry
United States District Judge

December4, 2015
Charleston, South Carolina
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