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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
FLORENCE DIVISION

Richard ReynoldsSharon Linick, )

Linda Neely, Joseph Schubert, )

Doreen Mastandrea, Jonathan Anderson, ) C.A. No.:.a¥-2261PMD

Steven Bradley, Gerry Conklin, )

Jennifer Crawford, Daniel Delpriora, )

John Maynard, April Mclean, ) ORDER

Mike Smith, William Suitt, )

Donna Weinberg, Larry Marshall, )

Michelle Johnson, and Edmundo Velascq,

individually ard on behalf of other )

employees similarly situated
Plaintiffs,

2

)
)
)
)
)
)
)

Wyndham Vacation Resorts, Inand

Wyndham Vacation Ownership, Inc., )
)
Defendars. )
)

This matteris before theCourt oncrossmotions for partial sumary judgment (ECF
Nos. 96 & 97)Plaintiffs’ Motion in Limine (ECF No. 99)and Plaintiffs’ Motion for Equitable
Tolling (ECF No. 113). For the reasons set forth hereawh notion is granted in part and
denied in part.

BACKGROUND

On June 10, 2014, Plaintiffs commenced this action on behalf of themselves and others
similarly situated, seeking unpaid minimum wages and unpaid overtime wagesuguto the
Fair Labor Standards & (“FLSA”), 29 U.S.C. § 201et seq The named Plaintiffs, as well as
those who have subsequently given notice of their consent to join this action, are current or

former sales representatived Wyndham Vacation Resorts, Inc. Plaintiffs seek recovem f
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Wyndham Vacation Resorts, Inc. and Wyndham Vacation Ownership, Inc. (collgctivel
“Defendants”).

PROCEDURAL HISTORY

The parties filed their respective motions for summary judgment onrSle@te3, 2015,
their responses in opposition on September 30, and their replies on October 13. Plé&dtiffs fi
their Motion in Limine onSeptember 10 and Defendants responded on September 28. Plaintiffs
did notfile areply. Finally, Plaintiffs filed their Mtion for Equitable Tolling on October 2.
Defendants fed their Response in Opposition on October 26, and Plaintiff did not rféplya
Accordingly, these matterseanow ripe for consideratioh.
Plaintiffs’ Motion for Equitable Tolling

LEGAL STANDARD

“Equitable tolling is available when 1) the plaifgifvere prevented from asserting their
claims by some kind of wrongful conduct on the part of the defendant, or 2) extraordinary
circumstances beyond plaintiffs’ control made it impossible to file the claims on tiGreZ v.
Maypa 773 F.3d 138, 146 (41ir. 2014) (quotingHarris v. Hutchinson209 F.3d 325, 330 (4th
Cir. 2000) (internal quotation marks omitted)). “Equitable tolling is a raredgravailably only
where the plaintiff has ‘exercise[d] due diligence in preserving [his] legjatis.” 1d. at 145-46
(quotingChao v. Va. Dep'’t of Transp291 F.3d 276, 283 (4th Cir. 2002)). “In the interests of
justice, courts have allowed equitable tolling of FLSA claims where conditien#ication and
notice to the prospective plaintiffs has been delayed due to the procedural posture af.the cas
Lorenzo v. Prime Commc’ns, L,MNo. 5:12CV-69H, 2014 WL 3366073, at *2 (E.D.N.C. July

9, 2014) (collecting cases).

1.  Within each section, the Courtliwefer to the motion being discussed therein as the “Motion.”



ANALYSIS

At the outset, the Court does not find that Defendants have engaged in any sort of
wrongful conducthat prevented any plaintiff from asserting his or her clamecordingly, the
Court’s decision turns on whether Plaintiffs have been prevented fnogtytfiling their claims
by circumstances beyond their control. Plaintiffs esjuthat the court toll the statute of
limitations from July 2, 2015, or, in thaternative, from the date théled their consent forms.
Plaintiffs assert they were not required to file consent forms becausevéine proceeding in
their individual capcities. Additionally, they claim that if they were required to file consent
forms their verified answers to interrogatories and their signed declaratiarid ect as
substitutes fofiled consent forra Finally, Plaintiffs appear to assert that thegrevprejudiced
by the Court’s delay in ruling on their Motion for Conditional Certification amduthorizing
noticeto the class

Conversely, Defendants assert Plaintiffs must file a consent form to toltatugesof
limitations. The Court agreesThe Fourth Circuit has held that a plaintiff proceeding in his
individual and representative capacity must file a consent form with the ®egtLee v. Vance
Exec. Prot., Inc.7 F. App’x 160, 16667 (4th Cir. 2001)per curiam)“For plaintiffs not mmed
in the original complaint, a collective action under the FLSA commences ‘on thgsabtdate
on which [the plaintiffs’] written consent is filed in the court.” (quoting 29 U.S.C. § 256(b)
see alsdn re Food Lion, Inc.151 F.3d 1029 (4th Cir. 1998) (table) (“The filing of a collective
action under 29 U.S.C. § 216(b), however, renders consents necessary . . . [where clams] wer
brought on behalf of the named individuals and others similarly situateddgre, it is
abundantly clear that Plaifis intended to file this action as a collective action against

Defendants. Plaintiffs’ original complaint explicitly statiéss a “PLAINTIFF'S ORIGINAL



COLLECTIVE ACTION COMPLAINT.” (PIs.” Compl., ECF No. 1, at 1.) Thus, in order to toll
the statuteof limitations, Plaintiffs were required to file their consent forms with the Court.
Accordingly, Plaintiffs’ argument that they were not required to file confeemsfails.

Next, Plaintiffs argue that their verified answers to interrogatoriesignddsdeclarations
could act as substitute consent¥he FLSA provides that “[m] employee shall be a party
plaintiff to any such action unless he gives his consent in writing to become sudly amha
such consent is filed in the court in which such action is brought.” 29 U.S.C. § 216(b). “Courts
have repeatedly interpreted Section 266the FLSA] as requiring all plaintiffs in an FLSA
collective action, whether named or unnamed, to file written consents to toltatio¢e sof
limitations.” Faust v. Comcast Cable Commc’ns MgmtNo. WMN-10-2336, 2013 WL
5587291, at *3 (D. Md. Oct. 16, 2014). However, the requirements for a written consent are not
specified by the FLSA.

“While it is clear that some document in addition to the complaint must beifiled,

is not clear what form the written consent must take, especially when the alleged

party plaintiff is a named plaintiff.”D’Antuono v. C & G of Groton, IncNo.

3:11cv33 (MRK), 2012 WL 1188197, at *2 (D. Conn. Apr. 9, 2012). Courts have

generally shan “considerable flexibility” with respect to the form of consent,

Manning v. Gold Belt Falcon, LL317 F.Supp.2d 451, 454 (D.N.J. 2011),

requiring only that “the signed document verifly] the complaint, indicate[ ]| a

desire to have legal aon taken tgprotect the party rights, or state[ | a desire to

become a party plaintiff."Perkins v. S. New England Tel. CNo. 3:074cv-967,
2009 WL 3754097, at *3 n.2 (D. Conn. Nov. 4, 2009).

Butler v. DirectSAT USA, LLG5 F. Supp. 3d 793, 800 (D. Md. 2014As in this case, the
plaintiffs in Faustfailed to file written consent formsld. at 3. However, the court iRaust
allowed signed interrogatories and other documents to meet the consent requiognthe
FLSA on the date those documents were filéd. at *18-19. Similarly, inButler, the court
permitted signed interrogatory answers and a signed declaration to comgtitiet® consent. 55

F. Supp. 3d at 800.



Defendants object to Plaintiffs’ attempt to use answers to interrogatorig@saaisten
consent because the interrogatories were signed by Plaintiffs’ counsel usitysagnature and
not signed and verified by Plaintiffs. The Court agrees. Although sefetfa interrogatories
filed as exhibits by Plaintiffs contain a statement that Rhaintiff provided the answers to the
interrogatories, none of those exhibits contain Plaintiffs’ signatur&ccordingly, Plaintiffs’
answers to interrogatories cannot be used in lieu of sighed cdoseat

Defendants also object to Plaintiffs’ ugktheir signed declarations because they do not
contain a statement indicating Plaintiffs’ consent. In determining wheith@cwanent manifests
consent, the court ifraust asked “whether Plaintiffs’ signed declarations and answers to
interrogatories deonstrate a clear intention to join the collective action.” 2013 WL 5587291, at
*5. Additionally, the court inButler stated that signed interrogatory answers and signed
declarations were sufficient consents where those “documents refer[red] facctsunderlying
the litigation and expressf[ed] [Plaintiffs’] view[s] that the alleged prastiapplied to all
[employees].” 55 F. Supp. 3d at 800. Here, each signed declaration containgsialesdr
that Plaintiff's job duties, a description of Defendants’ business practicess asdof other
employees who were subject to those same business pracesRls(’ Decls., ECF Nos. 113
1-11343.) As a result, Plaintiffs’ signed declarations meet the requirementsatietingy the
Court inButler. While Plaintiffs do not explicitly state that they consent to join the present suit,
their declarations demonstrate their desire to join. Accordingly, Plaintiffsdd is granted in
part, tolling the statute of limitations to the date on which Plaintigslarations were first filed,
July 27, 2015.

Having determined that Plaintiffs’ signed declarations were sufficient teongtrate

Plaintiffs’ clear intention to join the collective action, thereby tolling the statute of tionts



the Court need natonsider whether equitable tolling should be granted in favor of the moving
Plaintiffs 2
Crossmotions for Summary Judgment

LEGAL STANDARD

To grant a motion for summary judgment, a court must find that “there is no genuine
dispute as to any material fdctFed. R. Civ. P. 56(a)The judge is not to weigh the evidence
but rather must determine if there is a genuine issue for #atlerson v. Liberty Lobby, Inc.
477 U.S. 242, 249 (1986)All evidence should be viewed in the light most favorable to the
nonmoving party.Perini Corp. v. Perini Constr., Inc915 F.2d 121, 124 (4th Cir. 1990)l]t
is ultimately the nonmovant’s burden to persuade [the court] that there is indeed a diispute
material fact. It must provide more than a scintilla of eunde—and not merely conclusory
allegations or speculatieaupon which a jury could properly find in its favor.CoreTel Va.,
LLC v. Verizon Va., LLC752 F.3d 364, 370 (4th Cir. 2014) (citations omitteff)V]here the
record taken as a whole could not leadational trier of fact to find for the namoving party,
disposition by summary judgment is appropriatd.eamsters Joint Council No. 83 v. Centra,
Inc., 947 F.2d 115, 119 (4th Cir. 1991Bummary judgment is not “a disfavored procedural
shortcut,” but an important mechanism for weeding out “claims and defenses [thathdhave
factual basis.”Celotex Corp. v. Catretd77 U.S. 317, 327 (1986).

When opposingarties file motions for summary judgment, the tgalurt applis the
same standard of review to both motioseeNorthfield Ins. Co. v. Boxley15 F. Supp. 2d 656,

657 (D. Md. 2002) “The role of thecourt is to ‘rule on each par/motion on an individual and

2. The Court notes that Plaintiffs’ counsel’s failure to file conseritis thhe complaint or upon joining additional
plaintiffs is the reason equitable tolling would be necessary éomiwing Plaintiffs. Although the Court delayed
its ruling until after it decided the question of conditional certification, tektydwould likely not have affected the
named Plaintiffs’ motion since it was their own counsel’s failuridléadhe required consents that allowed the statute
of limitations to continue to run.



separate basis, determining, in each case, whether a judgment may be entedanaeevith

the Rule 56 standard. Id. at 658(quotingTowne Mgmt. Corp. v. Hartford Ac& Indem. Ca.

627 F.Supp. 170, 172 (DMd. 1985); see alsaMingus Constructors, Inc. v. United Stat842

F.2d 1387, 1391 (Fed. Cir. 1987)fhe court must evaluate each party’s motion on its own
merits, taking care in each instance to draw all reasonable inferencest diga party whose
motion is under consideration.”)The mere fact that both parties seek summary judgnoems"

not ‘establish that there ® issue of fact and require that summary judgment be granted to one
side or another. World-Wide Rights Ltd. P’ship v. Combe In855 F.2d 242, 244 (4th Cir.
1992) (quotingAm. Fid. & Cas.Co. v. London & Edinburgh Ins. Ca@54 F.2d 214 (4th Cir.
1965); see alsdTCO Corp. v. Michelin Tire Corp722 F.2d 42, 45 n.3 (4th Cit983) (“The

court is not permitted toesolve genuine issues of material facts on a motion summary
judgment—even where . .both parties have filed cross motions for summary judgfehiac
Courte Oreilles Band of Lake Superior Chippewa Indians v. YVé@fi F.2d 341, 349 (7th Cir.
1983) ([C]ross-motions for summary judgment do not automatically empower the court to
dispense with the determination whether fjioms of mateal fact exist.”). Nevertheless,
dueling motions for summary judgment “may be probative of the nonexistence of a factual
dispute,” because “when both parties proceed on the same legal theory and rely onethe sam
material facts the cour$ signaled thathe cas is ripe for summary judgment3hook v. United
States 713 F.2d 662, 665 (11th Cir. 1988)ting Bricklayers, Masong& Plasterersint’l Union

v. Stuart Plastering Cp512 F.2d 1017, 1023 (5th Cit975); see alsdNafco Oil& Gas, Inc. v.
Appleman 380 F.2d 323, 325 (10th Cit967) ([B]y the filing of a [summary judgment] motion

a party concedes that no issue of fact exists under the theory he is advancingddees het

thereby so concede that no issues remain in the event his adedisaoyy is adopted.”).



ANALYSIS

Plaintiffs and Defendants have each moved for summary judgment on various grounds.
Plaintiffs assert they are entitled to summary judgment as to Defendaimtaasiffe defenses of
(1) false and inaccurate time reports, (2) mitigation of damages, (3) unclean lzahes,
waiver, and estoppel, (4) breach of fiduciary duty, and (5) good faith pursuant to 29 §8S.C
216 and 260.Defendants assert they are entitled ummary judgment on thgroundsof (1)
statute of limitabns, (2) judicial estoppel, (3) lack ofvallful violation of the FLSA, (4) exempt
sales representatisgursuant to 29 U.S.C. § 207(i), and (5) Plaintiffs’ admissions of no overtime
or minimum wage claims during certain weekdowever, because Defendanliability is still
an open question, the Court declines to reach and decide either Plauhtiifsh or Defendants’
Motion as it relateso a willful violation andtheassociatedhreeyear statute of limitationsSee
Regan v. City of Charlestpr- F. Supp. 3d---, 2015 WL 5331627, at *13 (D.S.C. Sefd,
2015) (declining to reachefendants arguments as to willfulness and the § 260 affirmative
defense where liability had ngétbeen determinedBwitzer v. Wachovia CorgNo. CIV. A. H-
11-1604,2012 WL 3685978, at *5 (S.D. Tex. Aug. 24, 2012) (“Absent a violation of the FLSA,
there can be no willful violation.”). Accordingly, the Court denies Plagitdhd Defendants’
motions as they pertain to willfulness ahé@ associatethreeyear statte of limitationsbecause
they are prematureln light of the foregoing, the Couwtill first address Defendantse2maining
grounds for summary judgment.

Defendand assert “Plaintiffs’ claims should be dismissed to the extent they are barred b
the appicable statute of limitations.” (Defs.” Mot. Summ. J., ECF No. 96, at 1.) The Court
agrees in part. Defendangsgue the Plaintiffs’ claimsre subject to a twgear staite of

limitations because thaleged violations of the FLSA were not willful. Asscussed aboyéhe



Court declines to grant summary judgment on that graindis time. Additionally, Plaintiffs
have moved to toll the statute of limitations. Ao discussed aboyehe Court grants
Plaintiffs’ Motion for Equitable Tollingin partand tolls the statute of limitations for the moving
Plaintiffs from July 27, 2015, when their signed declarations were fiest. flHowever, certain
plaintiffs are timebarred evemundera threeyear statute of limitations dating back from July 27,
2015, including Plaintiffs Reynolds, Neely, Linick, Mastandrea, and Schuli®eicause those
Plaintiffs failed to either file a consent form or their written declaration withiretgears of
their latest date of employment with Defendants, they are barred &ayn recovery.
Accordingly, Defendants are entitled to summary judgrasribthosePlaintiffs’ claims?

Second Defendarg assert “[their] sales representatives are exempt from the FLSA
pursuant to the exemption for commissioned employees of retakmice establishments
pursuant to 29 U.S.C. Z)7(i) of the FLSA ‘(Section 7(i)).” (Defs.” Mot. Summ. J., ECF No.
96, at2.) The Court disagrees. To qualify for tB& (i) exemption, Defendants must prove the
following:

1. Theemployee must be employey aretail or service establishment

2. The employee’s regular rate of pay must exceed one antadihnemes the

applicable minimum wagf®r every hour worked in a workweek in which the
overtime hours are worked; and

3. More than half the employee’s totadmpensationn a representative period

(not less than one month) must consist of commissions on goods or services.
Williams v. Trendwest Resorts, Inblo. 2:05CV-0605RCFKLRL, 2007 WL 2429149, at *6 (D.
Nev. Aug. 20, 2007) (citing 29 U.S.C.&)7(i)). “No statutory definition of ‘retail or service
establishment’ currently exists.’Davidson v. Orange Lake Country Club, Inblo. 6:06cv-

16740rl-19KRS, 2008 WL 254136, at *5 (M.D.&lJan. 29, 2008). However, courts ordinarily

apply the sinceepealed dinition of “retail and service establishméribrmerly contained in

3. Having determined that Plaintiff Reynolds’ claim must already be dsadias timbarred, the Court need not
rule on Defendants’ judicial estoppel argument



8§ 13(a)(2) of the FLSA.Id.; see alsdReich v. Delcorp, In¢.3 F.3d 1181, 1183 (8th Cir. 1993)
Reich v. Cruises Only, IndNo. 6:95ev-660-Orl-19, 1997 WL 1507504, at *2 (M.D. Fla. June 5,
1997) “Section 13(a)(2) defined a retail or service establishment as: (1) anststadit 75 per
centum of whose annual dollar volume of sales of goods or services (or both) is not &r resal
and (2) is recognized as retail sales or servicesipainticular industry.”ld. (citing 29 U.S.C8§
213(a)(2) (repealed 1990)).
Typically a retail or service establishment is one which sells goodsviceseto
the general publiclt serves the everyday needs of the community in which it is
located. Theretail or service establishment performs a function in the business
organization of the Nation which is at the very end of the stream of distribution,
disposing in small quantities of the products and skills of such organization and
does not take part ithe manufacturing process.
29 C.F.R. § 779.318The “determination of whether Defendant[s’] business is a retail or service
establishment is a matter of statutory construction and is thus a question of ladeterb@ned
by the Court.” Selz v. Invesbls, Inc, No. 2:09CV-1042 TS, 2011 WL 285801, at *3 (D. Utah
Jan. 27, 2011) (citingchoenhals v. Cockryr647 F.2d 1080, 1081 (10th Cir. 19815ederal
regulationsinterpreting 8 13(a)(2@lso contain “a partial list of ‘establishments to which the
retail concept does not apply,” and this list includes ‘real estate companie&martnent
houses.”” Davidson 2008 WL 254136, at *5 (quoting 29 C.F.R. § 779.317).
There are only two cases that have addressed the applicability ®¥ (Heexemptionin
the timeshare context. Those casaflliams and Davidson both held that an establishment
selling timeshares was not a retail or service establishment for purposegai(ithexemption.
Although both distit courts are in other circuits, thi@out sees no reason to depart from their
holdings. The key inquiry here is whether Defendants’ business has a retajptcanctheir

Motion, Defendantdrame their timeshar productsasvacation packages rather than real estate

interests in an efforto distinguish their business from a real estate compabDgfendants

10



emphasizahat “[pJurchasers of [their] products do not purchase a partial interest in éicspeci
condominium unit. Rather, purchasers acquire a level of points, which they can themake to
travel arrangements among many of the resort accommodations offered by [Defighdan
(Defs.” Mot. Summ. J., Ex. 3, ECF No. @ at 15) Nonetheless, these points “are renewed
annually for life” and like real propertyyare transferable by salgift, inheritance or through a
marital dissolution.” Id. at 115, 6.) Finally, Defendant@ssertiorthat purchasers may use their
points for hotels, airfares, or cruises is applicatdy if purchasers opt into Defendants’
optional“Plus Partners” program.Sge d. at §7.) The Court is not persuaded tliats optional
program changes the interest held by the purchasers into something lesd likeperty. Thus
the Courtconcludesthat in spite of Defendants’ assertions, they @oé a retailor service
establishment. Plaintiffs have presented Defendants’ timeshare contratt stetes in part:

Owner . . . is entitled: (a) to use Points to reserve the use of accommodations in

the Club (“club Accommodations”), (b) to vote for directors of thesdciation,

(c) to vote on major decisions of the Association, and (d) through the Club and the

Association, to participate in the ownership of the assets of the Association.
(Pls.’s Resp. Opp’n Defs.” Mot. Summ. J., Ex. C, ECF No. 106, atAltgr revewing the
contract, the Court finds that Defendants are selling far mae ¢ hotel room. While
purchasers of Defendants’ timeshare units may not own a partial interest pec#ics
condominium unit, they have a far greater ownership interest than does a person who rents a
hotel room for a night. Defendants’ attempts to differentiate themselves from a real estate
company are unavailing. The Cowobncludesthat Defendants are not a retail or service
establishment Accordingly, they arenot entitledto the 8 7(i) exemption.

Finally, Defendants assert “[they] are entitled to summary judgment dinengeeks for

which Plaintiffs have conceded they can assert no claim for minimum amatjer overtime

compensation.” (Defs.” MoSumm. J., ECF No. 96t2.) In rebuttal, Plaintiffs assert that they

11



cannot accurately determine the weeks in which they worked overtime because Def¢inaant
records are inaccurate.

When an employer’s records are inadequate or inaccurate, an employee carries his

burden under the law by (1) “prov[ing] that he has in fact performed work for

which he was improperly compensated,” and (2) “produc[ing] sufficient evidence

to show the amount and extent of that work as a matter of just and reasonable

inference.”
Lee v. Vance7 F. Appk at 166 (quotingAnderson v. Mt. Clemens Pottery C828 U.S. 680,
687 (1946)). While employees “need not ‘prove each hour of overtime work with unerring
accuracy or certainty,” . . . enough evidence must be offered so that the court . . timate es
the unrecorded hoursd. (quotingPforr v. Food Lion, InG.851 F.2d 106, 108 (4th Cir. 1988)).

Plaintiffs appear to assert they are entitled to shift barden to Defendastbecause
some Plaintiffs have testifiethat Defendants maintainedakccurate records. However, as
discussed by Defendants, Plaintiffs have failed to come forward with any suppaheif
assertions beyond their testimotiyat they worked overtime hourd he Court does not weigh
credibility at the summary judgment stag8ee Andersgmd77 U.S. at 255. Nonetheless, in
order to shift the burden to Defendants to show that their time recordsreeet,cPlaintiffs must
create a reasonable and just inference that Defendants’ records are inacSemateee7 F.
App’x at 166. At this stage, Plaintiffs have failed foroduce any evidence beyond their
testimony—testimony that is conspicuoustievoid of any assertions of actual days, weeks, or
months in which Plaintiffs worked uncompensated overtime hours. As an exarhgoheiffP
Reynolds testified that 99.9% of his time cards were inaccufateh a blanket assertion does
not give the Court any abilityo estimatePlaintiffs’ unrecorded hours. Despite having the

opportunity to refute Defendants’ assertions as to unredoriime in their response to

Defendants’ Motion, Plaintiffs merely stated the same blanket assertionsThe Court

12



recognizes the difficulty Plaintiffiacein attempting to reconstruct hours workselveralyears
ago. However,even at this developed stagf the litigation, Plaintiffs have done little more than
allege that they worked unpaid overtime hours and allege that Defendants’ tondsrare
inaccurate. Accordingly, DefendantsMotion is granted as to all weekghere Plaintiffs have
admitted tonot working overtime in specific weekahere Plaintiffs admit they were paid at
least the required minimum wage, and where Plaintiffs have not given the Sidfictent
evidence to estimate their unrecorded hpagsdetailed by Defendants in Exhibits 6 througif 8
their Motion

The Court now turns to Plaintiffs’ Motion for Partial Summary Judgramefendants’
affirmative defenses. First, Plaintiffs assert Defendants have not Igrqpeaced certain
affirmative defenses and ask the Court to stifileen on that ground Plaintiffs also moved for
summary judgment on the merits thiree defenses. The Court will address eatfirmative
defensen turn.

First, Plaintiffs assert they are entitled to summary judgment as to Defendantstiontiga
of damages defense because Plaintifiseno duty to mitigate their damages. The Coureas.
Plaintiffs cite a plethoraf district court decisions holding thas a matter of lavan employee
has no duty to mitigatelamagesn the FLSA context See e.g, Tran v. Thaj No. H-08-3650,
2010 WL 5232944, at *{S.D. Tex. Dec. 16, 2010iKing v. ITT Educ. Servs., IndNo. 3:09cv-
848-J-32MCR 2009 WL 3583881, at *3 (M.D. Fla. Oct. 27, 2009pnzalez v. Spears
Holdings, Inc, No. 0960501-CV, 2009 WL 239123, at *3 (S.D. Fla. July 31, 2009)The

Court is persuaded by thecases and declines to impose a duty to mitigate damages on

4.  As a preliminary matter, Defendants have properly pleaded facts thattsaippf their affirmative defenses.
Defendants’ Answer to Amended Complaint (ECF No. 64) setis facts sufficient to put Plaintiffs on notice of all
of Defendants’ affirmative defense3he parties dispute whether Defendants’ affirmative defenses miséy sag
plausibility standard offwomblyand Igbal. The Court need not decide that issue, as it concludes Defgndan
defenses meet that standard. For that reason, Plaintiffs’ argumémi3efendants’ sixth affirmative defense fail.

13



employeesnaking FLSA claims Accordingly, Plaintiffs’ motion is granted as to Defendants’
eighth defense.

Second Plaintiffsmove for summary judgment as to Defendants’ unclean hdefdsse
As willfulness closely relate® Defendants’ unclean hands deferike, Court declines to reach
Plaintiffs’ Motion as to this groundHowe\er, the Court grants Plaintiffeave to refile when
the willfulness issue becomes ripe.

Third, Plaintiffs assert they are entitled to summary judgment as to Defendaist,wa
estoppel, and laches defenses. Defendants’ @flyttalargument as to laches is that it is
available as a defense to claims for equitable reli&te Mullins v. Universal Sele®to. 97
1220Civ-J-21A, 1997 U.S. Dist. LEXIS 21348, at *@M.D. Fla. 1997). The Court agrees.
Accordingly, Plaintiffs’ Motion is granteds to lachesxcept as applicable where Plaintiffs seek
equitable relief. As to waiver,'FLSA rights cannot be abridged by contract or otherwise
waived.” Lynn’s Food Stores, Inc. v. U.S. Dep’t of Lap®r9 F.2d 1350, 1352 (11th Cir. 1983)
(quoting Barrentine v. ArkansaBest Freight System450 U.S. 728, 740 (1981)). Thus,
Plaintiffs’ Motion is granted as to waivell.ast, as to Defendants’ estoppel defense, Plaintiffs
assert that estoppel is not recognized as a defense under theekt&Aunderthe goodfaith
defense contained the Portalto-Portal Ad¢. However, Defendants correctly state that a number
of courts, includingat least one district couirt the Fourth Circuit, have recognized the equitable
estoppel defensm the FLSA context.See e.g.McKnight v. Kimberly Clark Corp.149 F.3d
1125, 1130 (10th Cir. 1998Brumbelow v. Quality Mills462 F.2d 1324, 1327 (5th Cir. 1972);
Butler v. DirectSAT USA, LLGS5 F. Supp. 3d 793, 804 (D. Md. Oct. 16, 2014). The common
ingredient inthesecases was the employees’ failure to either record or regiotiheir work

hours. Defendants have demonstrated a genuine issue of material fact as to thel elstignse

14



by producing evidence thatvhen viewed in the light most favorable to them, could be sufficient
to support such defense. Defendanteave shwn that they paid their employees fibre hours
that those employees reported, including overtime, and therefore Defendants bete are
entitled to anequitableestoppel defense. Accordingly, Plaintiffs’ Motion is denied as to
Defendantsequitable estoppelefense.

Fourth Plaintiffs move for summary judgment as to Defendants’ breach of frguaigy
or duty of loyalty defense. Defendants have produced testimony from Plaintiffs Bradley,
Crawford, Maynard, McLean, and Schubdgmonstrating thoselaintiffs went to work for
competingtimeshare companies immediately afieaving Defendants’ employmenHowever,
Defendants have not produced any evidence tending to show that any Plaintiff waseoiycurr
employed by both Defendants and their comest. Accordingly, Plaintiffs’ Motion is granted
as to Defendants’ breach of fiduciary duty defehse.

Finally, Plaintiffs move for summary judgment as to Defenslagbodfaith defense
assertegursuant tag 10 of the Portato-Portal Act, codified as aemded a9 U.S.C. 8259a).
As with willfulness and the associated three year statute of limitations, énsapure to decide
whether Defendants’ actions were taken in good faith without first detewgniiability. See
e.g, Regan 2015 WL 5331627, at *13Espenscheid v. DirectSAT USA, LLo. 09¢cv-625,
2011 WL 10069108, at *30 (W.D. Wis. Apr. 11, 201Bleichner v. Spies Painting &
Decorating, Inc. No. 08cv-057-bbc, 2009 WL 281145, at *8 (W.D. Wis. Feb. 3, 2009). Thus,
the Court declines to reach Plaintiffs’ Motion as to Defendan2§%good faith defense.
Plaintiffs’ Motion in Limine

ANALYSIS

5. The Court notes that it is unclear whether a breach of fiduciary deifemecognized under the FLSA.
However, due to Defendants’ failure to produce any evidence tendstipte that Plaintiffdoreached a fiduciary
duty, the Court does not reach that question.
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Plaintiffs’ Motion seeks to prevent Defendants from introducihgty-one various
categories of evidenceThe Court noteseveralthings at the outset. First, throughout their
Motion, Plaintiffs refer to the case as if it were to be tried to a jig/Defendantscorrectly
noteg the Court struck Plaintiffs’ jury demand in its July 29, 2014 Order (ECF No. 16).
Accordingly, the Court finds Plaintiffgjrounds for excluding evidence from the presence of the
jury unpersuasiveHowever, where appropriate, the Court will construe Plaintiffs’ Motion as if
Plaintiffs intended to limit the evidence presented to the Court during a berchTi@a Court
also notes that Plaintiffs’ grounds for excluding evidence are phrased without precsi
specificity. As discussed further herein, where the Court is unable to detetina limitor
meaningof Plaintiffs’ requested exclusion, the Court will deny Plaistiotion. Nonetheless,
should Plaintiffs wish to objeett trialunder any of the Federal Rules of Evidence, Plaintiffs are
free to do so. As detailed herein, Plaintiffs’ Motion is granted in part and denied.inTpe
Court will address each of Phiffs’ grounds in the order in which they appear in Plaintiffs’
Motion.

1. That any Plaintiff has received, has been entitled to receive, will receiver will
become entitled to receive, benefits of any kind or character from a collateral
source, including, but not limited to, the following:

Compensation for time not actually worked;
Services furnished without charge;
Unemployment compensation;

Benefits from collateral insurance coverage;
Loans or gifts;

Funds from an employee retirement fund; or
Contributions towards payment of attorney fees.

@roooop

Plaintiffs’ Motion® is denied The lack of specificity and the potential probative value of the
evidence Plaintiffs seek to exclude fatal to Plaintiffs’ request The Court agreesvith

Defendantghat evigence of unemployment compensatamuld be highly probative of whether

6. For purposes of Plaintiffs’ Motion in Limine, the Courtlwéfer to each request to exclude as its own separate
motion.

16



or not an employee was working overtime. Additionally, the Court is not willing égcacally
exclude all evidence afllateral source benefits.

2. That any Plaintiff has been accusef, or in fact found guilty of, any criminal
activity. In this contention, Plaintiff would show the Court that he or she has
never been convicted of any crime involving moral turpitude which conviction
would be admissible in impeachment of Plaintiffs’ cedibility, or that any such
conviction occurred at a time too remote from the present to be relevant to
Plaintiffs’ credibility as a witness in the trial of this cause.

Plaintiffs’ Motion is denied. Rules 403, 404, and 609 of the Federal Rules of Evidence provide
the necessary guidance for the Court in determining whether evidence of aopxmtion is

admissible. Thus, the Court need not exclaa evidence of any Plaintiéfcriminal activity.

3. That Plaintiffs have unrelated, prior or subsequent @ims, suits or settlements,
or the amounts thereof.

Plaintiffs’ Motion is denied. The Court finds that evidence of unrelated piaims made by
any Plaintiffs may berobative of each Plaintiff’'s credibility.

4. That any recovery by the Plaintiffs eitrer would or would not be subject to
federal income tax or any other form of taxation.

Plaintiffs’ Motion is granted. Defendants state they do not intend to offer adgnee on this
point.

5. The time or circumstances under which Plaintiffs employed theiattorney.
Plaintiffs’ Motion is granted with the limited exception thifaattorneys’ fees become an issue,
Defendants may offer such evidence at that time.

6. That Plaintiffs have not called to testify any witness equally available todth
parties in this cause. In this connection, Plaintiff moves that Defendants’
counsel further be instructed not to suggest to the jury by argument or othense
what would have been the testimony of any witness not actually called.

Plaintiffs’ Motion is granted However,the Court notes that if Defendants are to be foreclosed

from suggesting what a witness would have said had he been called, Plaimiffd be bound
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by the same limitation. Defendants may object to Plaintiffs’ use of represertediimony if
and wherthat issue arises.

7. That the Defendan{s] not mention, state or infer to the jury the probable
testimony of a witness who is absent, unavailable, or not called to tegtih this
cause. This request does not seek to exclude deposition testimony taken mst
lawsuit.

Plaintiffs’ Motion is granted As just discussed above, Defendants’ obligation not to introduce
the hypothetical testimony of an absent witness in any way should, in thatimtef@rness, also
be applied to Plaintiffs.

8. That should the Defendan{s] wish to introduce any photographs, videotape,
audiotape or motion picture film into evidence, that the same be tendered the
Court and opposing counsel, outside of the presence of the jury, and shown or
exhibited to determine its relevance iad suitability for introduction into evidence
prior to and before informing the jury as to its existence or its tender into
evidence by the Defendant.

Plaintiffs’ Motion is denied. Plaintiffs’ request for what amounts toragamerareview of
evidences unnecessary in light of the Court’s Order striking Plaintiffs’ jury demand.

9. The possible effect or results of a claim, suit or judgment upon the insurance
rates, premiums, or charges either generally or as particularly applied to the
party or employer in question as a result of this or any other matter.

Plaintiff's Motion is granted. Defendants state that they do not intend to bftetype of

evidence.

10.That tax dollars may be used to pay a verdict or judgment favorable to
Plaintiffs, or the effect of a verdict or judgment favorable to Plaintiffs on taxes.

Plaintiffs Motion is granted. Defendants state that they do not intend to bitetype of
evidence.
11.That Plaintiffs will or may be entitled to pre-judgment interest on any amounts

awarded, or any suggestion that such interest may greatly increase the amount
owed to the Plaintiffs.
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Plaintiffs’ Motion is denied. The question of whether prejudgment interest appkegquestion
of law that may be properly argued before the Court should Defendants be found liable.
12.That an award of liquidated, exemplary or punitive damages to Plaintiffs would
constitute a “windfall’, or words to the effect that such damages would
constitute an undeserved reward to Plaintiffs.
Plaintiffs’ Motion is denied. e Court will decide whether liqguidated damages are available to
Plaintiffs upon its determination of whether Defendants’ alleged violatione walful.
Additionally, the Court will not bewayedby the termf'windfall” or any similar language.
13.That the Defendan{s] be instructed not to make demands or requests before the
jury for matters found or contained in Plaintiffs’ files, which would include
statements, pleadings, photographs, and other documents, nor to demand other
requests during the course of the trial and in the presence of the jury.
Plaintiffs’ Motion is denied. The Court will hde affectedy this behavior.
14.Any opinion testimony from any expert witness whose opinions, and the bases
for those opinions,[that] were not timely presented toPlaintiff by Defendants in
accordance with the April 10, 2015 Scheduling Order.
Plaintiffs’ Motion is granted. However, the Court notes that such exclusion of éggtmony
is to be equally applied to both Plaintiffs and Defendants. Additionally, the Cowstride
construe Plaintiffs’ Motion as restricting lay opinions in accordance wéhFt#deral Rules of

Evidence.

15.Any evidence from witnesses who were not timely and properly identified in
Defendants’ witness list produced pursuant to the Scheding Order.

Plaintiffs’ Motion is granted. However, the Court notes that such exclusion éssgs not
identified in a witness list shall be mutual and that any rebuttal or impeachmentsestrsésll
not be excluded by this ruling.

16.Any documentary evidence not timely furnished in response to Plaintiff's

Request for Production of Documents, with the exception of true rebuttal
documents.
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Plaintiffs’ Motion is granted. The Court construes Defendants’ partial otjeas being within
the exception spéied by Plaintiffs for true rebuttal documents.

17.Any testimony, documents or other evidence concerning any medical condition
suffered by Plaintiff or for which he has been treated, other than evidence
related to Plaintiff’'s mental state following his temination.

Plaintiffs’ Motion is denied. As discussed by Defendants, evidence adugaPlaintiffs’
medical historiesnay be probative of whether Plaintiffs truly worked overtime.
18. Any medical, psychiatric or psychological record concerning Plaintiffspbtained
by Defendan{s] through discovery or otherwise, which was not timely furnished
to Plaintiffs in response to discovery requests.
Plaintiffs’ Motion is denied.Defendants state that Plaintiffs never requested any medical records
in discovery. Accordingly, there can be sochdocuments that Defendants failed to timely

furnish to Plaintiffs.

19. Any allegation that a Plaintiff's work performance prior to his terminati on was
not satisfactory.

Plaintiffs’ Motion is denied.Plaintiffs work performane prior to terminatiommay beprobative
of credibility. Thus, the Court declines tategoricallyexclude such evidence.
20.Any allegations that any Plaintiff engaged in employee misconduct prior to May
9, 2014 since Defendafg] do not contend in [their] Answer that any prior
misconduct by Plaintiff played a role in the termination of Plaintiff's
employment.
Plaintiffs’ Motion is denied. Plaintiffs’ employee misconduct prior to May 9, 201ay be
probative of credibility. Thus, the Court declines to categorically excludeesudence.
21.Any testimony or other evidence of saalled “after acquired evidence” of
misconduct by Plaintiffs during their employment with Wyndham Vacation

Resorts, Inc. or Wyndham Vacation Ownership, Inc.

Plaintiffs’ Motion is defied. The Court agrees with Defendants that any-aftquired evidence

may be properly dealt with at trial.
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22.Any hearsay testimony, documents or evidence concerning allegations of poor
performance or misconduct by Plaintiffs, if offered to prove the truthof the
matter asserted.

Plaintiffs’ Motion is denied. The Court finds that the Federal Rules of Evideticeufficiently
protect Plaintiffs from any hearsay evidence of poor performance ormdiscio
23.Any testimony or evidence concerning alleged misaduct by Plaintiffs during

employment occurring prior to or after Plaintiffs’ employment by the
Defendants.

Plaintiffs’ Motion is denied. As with several other grounds, the Court finds thaattifs’
misconduct before and after their employment witlieDdantscould be probativef Plaintiffs’
credibility and as with all other evidence, it would be analyzed by the Court in accordance with
Rule 403.

24.That Plaintiff previously or subsequently was terminated or disciplind by any
employer other than the Defendants.

Plaintiffs’ Motion is denied. As #th misconduct, termination or discipline by other employers
couldbe relevant t®laintiffs’ credibility.

25. Any request or demand in the presence of the jury for a stipulation to any fact,
or that counsel admit or deny any fact.

Plaintiffs’ Motion is denied. The Court will not keffectedif counsel request or demand a
stipulation, admission, or denial of a fact.
26.Any objection based on Plaintiffs’ alleged failure to disclose evidence pre-trial

discovery,unless Defendants’ counsel first approaches the bench and requests to
urge such objection outside of the hearing of the jury.

Plaintiffs’ Motion is denied. Requiring counsel to approach the bench would be needless
without the presence of a jury.

27.The corntents of any pleadings which have been superseded by the current
pleadings on file in this case.
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Plaintiffs’ Motion is denied. Each pleading, even if superseded, should be availabideace
Counsel may clarify where an amendment has been made, but the Court will not exclude
pleadings filed in this case.

28.Any evidence which is inconsistent with, or conflicts with, any joint stipulion
entered into between the parties to this lawsuit.

Plaintiffs’ Motion is denied. As stated by Defendamis stipulations have been entered into at
this time. Accordingly, any ruling by the Court would be premature.
29. All rulings made by the Court on pre-trial matters.
Plaintiffs’ Motion is denied. Excluding from trial any piréal rulings made by the Court would
essentially ask the Court to blind itself. Such an approach is neither practiealrmamted.
30.That this motion has been presented to or ruled upon by the Court.In this
connection, Plaintiffs move that Defendants’ counsel be instructed not guggest
to the jury by argument or otherwise that Plaintiffs have sought to exclude from

proof any matter bearing on the issues in this cause or the rights of the ppi@s to
this suit.

Plaintiffs’ Motion is denied. As just discussed, there is no reason to requiméfiRfacounsel or
Defendants’ counsel to avoid discussing the Court’s prior rulings, much less thd puésg.
31.Any information or documents that wjere] not previously produced in discovery.
Plaintiffs’ Motion is denied. As discussed by Defendants, the Federal Buegdence and
Civil Procedure permit certain information and documents to be admitted as evidemce e
where not produced in discovery. Although there might be a case in which itseaske to
foreclose the parties from producisgch evidence at trial, Plaintiffs have not made a compelling
argument here. Accordingly, the Court declines to grant Plaintiffs’ Motion alé ittformation

or documents not previously disclosed in discovery.
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CONCLUSION

For the foregoing reasongt is ORDERED that PlaintiffS Motion for Equitable Tolling
is GRANTED IN PART andDENIED IN PART.

It is further ORDERED that Raintiffs’ Motion for Summary Judgmem GRANTED
IN PART andDENIED IN PART .

It is furtherORDERED that Defendants’ Motion for Summary JudgmenBERANTED
IN PART andDENIED IN PART .

It is furtherORDERED that Plaintiffs’ Motion in Limine iSGRANTED IN PART and
DENIED IN PART .

AND IT IS SO ORDERED.

@%

PATRICK MICHAEL DiFry
United States District Judge

January 29, 2016
Charleston, South Carolina
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