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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
FLORENCE DIVISION

Michael Shane Johnson, #315435, )
) Civil Action No.: 4:14-cv-03806JMC
Petitioner, )
)
V. ) ORDER AND OPINION
)
Robert StevensoiWarden )
)
Respondent. )
)

PetitionerMichael Johnsor{*Petitionet) filed this Petition for Writ of Habeas Corpus
pursuant t@8 U.S.C. § 2254lleging various constitutional violations ameffective assistance
of counsel (ECF No.1). Petitioner is currently incarcerated at the Broad River Correctional
Institution within the South Carolina Department of Corrections (“SCDUf)s matter is before
the court on Respondent’s Motion for Summary Judgment (ECF No. 17

In accordance with 28 U.S.8.636(b) and Local Rule 73.02, the matter was referred to
United States Magistrate Jud§ieomas Rogers, llfor pretrial handling. OnJanuarys, 2016
the MagistrateJudge issued a Report and RecommendatiBegort) recommending the court
grant Responderd Motion for Summary Judgmeanddenythe Petition. (ECF Na&27). This
review considers &itioners Objection to the Report and Recommendafi@bjections?, filed
January 21, 2016. (ECF No. 28).

|. RELEVANT FACTUAL AND PROCEDURAL BACKGROUND

The court concludes upon its own careful review of the record that the factual and
procedural summation in thdagistrateJudges Report is accurate, and the court adopts this
summary as itewn. SeeECF No.27). The court will only recite herein facts pertinent to the

analysis of Petition& Objections.
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In November2007 and February 2008he SpartanburgCounty Grand Juryissued
indictmens charging Petitionewith three counts of burglary in the first degree; three counts of
grand larceny more than $5000; burglary in the second degregiatent; grand larceny, $1000
$5000; and receiving stolen goods, less than $Bd@@r subsequent property offense. (ECF No.
27 at 2). On February 27, 2008, Petitioner exttexr guilty plea as to all charges before the
Honorable Wyatt T. Saunder§ld.). Judge Saunders sentenced Petitioner to a total of thirty five
years imprisonment(ld.) Petitioner's plea counsel filed a motion fogconsideration of the
sentence, and following a hearing on April 16, 2Q8lge Saunders modified the sentence, which
resulted in a sentence reduction to thirty years imprisonmddt. at( 3). Petitioner, through
appellate counsédiijed adirect appeabf his conviction and sentence in the South Carolina Court
of Appeals raising only one issue: whether the trial judge abused his discretwangkexcessive
consideration of the victims’ objections to sentencing leniency to influencerttense giverno
Petitioner (Id.) On February 11, 2010, the Court of Appeélsed an opinion dismissing the
appeal

Subsequently, on February 2, 20PEktitioner through counsefjled an Application for
PostConviction Relief {PCR), which wasdismissedn May 2, 2012, following an evidentiary
hearing (Id. at5). Petitioner filed a motion to alter or amend the order of dismisgal. (The
motion to alter or amend was denmad Juneb, 2012. Petitioner through counsetjmely filed a
petition for writ of certiorari raisingfour issue. (1) whether Petitioner was denied the
constitutional right of allocution at sentencing; (2) whether Petitioner vollyntarowingly, and
intelligently waived a conflict of interest between his attorngy sentencing judge; (3) whether

counsel was ineffective for failing to aid in Petitioner's cooperation withtéte;sand (4) whether



counsel was ineffective for failing to adequately explore plea negotiat{lthst5-6). OnJuly 3,
2014, the South Carolina Court of Appeals denied the petition.

Petitioner filedthe instant habed2etition onSeptember 22014 allegingsevengrounds
for relief: (1)denial of constitutional right of allocution at sentencifdj ineffective assistance of
counsel forfailing to object tadenial of allocution at sentencin@) Petitioner did not knowingly
waive his constitutional right of allocutipri4) denial of due process of law pursuant to the
Fourteenth Amendment because the plea and sentencingwaggaotimpartial; (5) Petitioner
did not knowingly and voluntarily waive his right to have an impartial plea and semjgndige;
(6) ineffective assistance of counsel for failure to aid in Petitioner’s catope with the state; and
(7) ineffective assistanad counsel for failing to adequately explore plea negotiati@&SF No.
1 at6-11, ECF No.1-1). OnMarch 2 2015 Respondent filed a Motion for Summary Judgment
along with aReturn and Memoranduaf Law in Support of Motion for Summary JudgmerECF
Nos. 16, 1). Petitioner filed a rgponse in opposition on April 20, 2015. (ECF No. 23

OnJanuanp, 2016, the Magistrate Judge issued the Report recommeheioguirt grant
Respondens Motion anddismissthe Petition (ECF No.27.) Petitionertimely filed his
Objections on January 21, 2016. (ECF No. 28).

[I.LEGAL STANDARD AND ANALYSIS

TheMagistrateJudges Report is made in accordance with 28 U.S.C. 8§ 636(b)(1) and Local
Civil Rule 73.02 for the District of South Carolina. TMagistrateJudge makes only a
recommendation to this court. The recommendation has no presumptive weight. The
responsibility to make a final determination remains with this cégte Matthews v. Wehd23
U.S. 261, 27671 (1976). This court is charged with madiade novodetermination of those

portions of the Report to which specific objections are made, and the court maty egjeet, or



modify, in whole or in part, the ByistrateJudge s recommendation, or recommit the matter with
instructions. See28 U.S.C. § 636 (b)(1).

Objections to a Report and Recommendation must specifically identify podidhg
Report and the basis for those objections. Fed. R. Civ. P. T2b)the absence of a timely filed
objection, a district court need not conducteamovoreview, but instead musbnly satisfy itself
that there is no clear error on the face of the record in order to accept the recationé€nd
Diamond v. Colonial Life & Acc. Ins. Gal16 F.3d 310, 316 (4th Cir. 2005) (quoting Fed. R. Civ.
P. 72 adwory committees note). Failure to timely file specific written objections to a Report will
result in a waiver of the right to appeal from an Order from the court based upon the R8por
U.S.C. § 636(b)(1)Thomas v. Arn474 U.S. 140, 155 (1985)yright v. Colling 766 F.2d 841
(4th Cir. 1985)United States v. Schroncé27 F.2d 91, 94 (4th Cir. 1984l the petitioner fails
to properly object because the objections lack the requisite specificityjehevaeview by the
court is not required.

Petitioner filed extensiveObjectionsto the Magistrate Judge’BReport Essentially,
Petitioner filed specific Objections to all of the findings and conclusions dfl#ggstrate Judge.
As a result, this court has determined that it is necessary doctoee novareview of all claims
raised in the habeas petition.

GROUNDS ONE AND THREE

Petitioner objects to the Magistrate Judge’s recommendation as to GroundslQineee
because the Magistrate Judge did not fully address the claims on the meritsouha Gne,
Petitioner asserts that he was denied his Constitutional right of alloetisentencing. In Ground

Three, Petitioner asserts that he did not knowingly, intelligently, and voluntagilyewhis



Constitutional right of allocution. Because Grounds One and Three are both constitléionsl
regarding the right to allocution s¢ntencing, this court will address them together.

The Magistrate Judge analyzed both grounds pursuant to an ineffective assistance of
counsel standard because the PCR court addressed only the ineffectima@seistounsel claim,
and did not addresseRtioner’s claim that the denial of the right to allocution at sentencing is a
violation of a constitutional right Petitioner asserts that the Magistrate Judge should not have
granted any deference to the state court decision as to Grounds One ana@ntsd®muld have
reviewed the claimde novo On this point, Petitioner is correct.

Pursuant to 28 U.S.C. § 2254(d), courts cannot grant an application for writ of habeas
corpus with “respect to any claim that was adjudicated on the merits in Stat@rometdings
unless the adjudication of the claim (1) resulted in a decision that was gdatrar involved an
unreasonable application of, clearly established Federal law, as determthed3upreme Court
of the United States; or (2) resulted in aid®n that was based on an unreasonable determination
of the facts in light of the evidence presented in the State court proceeding.” 28 U.S.C. 8§ 2254(d)
Section 2254(d) is applied only to claims “adjudicated on the merits” becausedy' ,conality,
and federalism counsel deference to the judgments of state courts when they are made on a
complete record.”Winston v. Kelly592 F.3d 535, 555 (4th Cir. 2010). However, where a state
court has declined to opine of the merits of a claim properly befoothg the claim is deemed
exhausted, and deference to the state court’s judgment in that instance is inappidpabb56.
Accordingly, under such circumstances, a district court reviewing a happlsagon should
review the clainde novo Here the PCR court did not address the claims made in Grounds One
and Three on the merits though the claims were properly presented during thexiB@Riary

hearing. (ECF No. 18 at 16471). Petitioner filed a motion to reconsider addressing these claims,



(ECF No. 161 at 18), and the state court declined to address the claims on the merittN{ECF
16-1 at 15). These claims were properly presented to the Supreme Court of South Caeolina in
petition for a writ of certiorari, which was denied, and adstite claims were exhausted. The
state court failed to address the claims made in Grounds One and Three on thBe merit
Accordingly, the court’s decision, or lack thereof, regarding said clanm®t entitled to any
deference.

Petitioner asserts thdefendants have a constitutional right to allocution at sentencing,
which he was denied. Though the right to allocution is a “traditional rightitgd to a defendant
at a sentencing hearingge Groppi v. Lesljgl04 U.S. 496, 501 (1972), the Supreme Court of the
United States has not determined that the right to allocution is a constitutidriaber United
States v. Barnetf11 F.3d 803, 820 (4th Cir. 2000). The Supreme Court has noted, however,
that “the failure of a trial court to ask a defenteepresented by an attorney whether he has
anything to say before sentence is imposed is not of itself an error of thetehar magnitude
cognizable under a writ of habeas corpus. It is an error which is neither jimisalicnor
constitutional.” Hill v. United States368 U.S. 424, 428 (1962Xee also Ashe v. North Carolina
586 F.2d 334, 336 (“Notwithstanding Rule 32(a), a defendant has no constitutional right to be
asked if he wishes to address the court before sentencing.”). Further,aygmfederal Rule of
Criminal Procedure 32(a) requires district courts to ask a defendant whether he ikeudd |
address the court prior to imposing a sentence, the failure of a distnittag@ermit allocution
does not always entitle a defendant tbateral relief. Peguero v. United States26 U.S. 23, 27
(1999). Generally, even where Fed. R. Crim. P. 32(a) is violated during a sentezenimg, a
defendant must show that he was prejudiced by the violation in order to be grantechtodliadier

Id. In South Carolina, however, there is no procedural rule requiring courts to ask a mkefenda



whether he would like to address the court. In fact, the Supreme Court of South Carolind has he
that the failure to permit allocution “is not fatal tifirmmance of sentence for any offense less than
capital.” State v. Phillips54 S.E.2d 901, 903 (S.C. 1949). As such, unless Petitioner specifically
asked the sentencing judge for an opportunity to speak and was denied that opportunigt he is
entitled to relief. See Ashe586 F.2d at 336 (noting that it is a denial of due process to deny a
defendant the opportunity to speak once he has effectively communicated that desiteidb the
judge prior to the imposition of the sentence).

Neither the SupremCourt of the United States nor the Supreme Court of South Carolina
has held that a defendant is guaranteed a constitutional right of allocutiemtencing. Because
Petitioner was sentenced in a state court, Fed. R. Crim. P. 32(a) does not gosemaheing
judge’s conduct. Thus, unless the sentencing judge denied Petitioner the rigidubioa after
he made a specific request to speak at his sentencing hearing, Petitioner dasietbtdue
process After a review of the record, this court does not find that Petitioner requestpdak
during his sentencing hearing. Accordingly, Petitioner has failed to demwenstrat his
constitutional rights were violated when he did not have an opportunity to speak duringaiis init
sentencing heargn Therefore, Respondent is entitled to summary judgment as to Grounds One
and Three.

GROUND TWO

Petitioner objects to the Magistrate Judge’s conclusions as to Ground Two.oundGr
Two, Petitioner asserts that his counsel was ineffective for failing to objatietdenial of
allocution at sentencing. The Magistrate Judge found that the PCR Court did nobneigas
apply federal law when it determined that Petitioner could not demonstrate tbeneut€ his

sentencing proceeding would have been different if he had been allowed to speak. As athreshol



matter, this court does not find any errothe Magistrate Judge’s analysis of Ground Two but for
the fact that the Magistrate Judge endeavored to address the claimnoeritseat all. Based on
this court’s review of the record, Ground Two is procedurally barred.

Prior to seeking habeas corpus relief, a petitioner is required to exhaustdisostid
remedies by presenting his claims to the state’s highest ddiatthews v. Evattl05 F.3d 907,
911 (4th Cir. 1997pverruled on other grounds by United States v. Barnéttd F.3d 192 (4th
Cir. 2011). “In determining whether a claim has been exhausted, a federal courirsittibgas
must consider not merely whether the claim has been placed before the hagbestist, but also
whether the state court has been given a fair opportunigyiew the claim.”Baker v. Corcoran
220 F.3d 276, 2901 (4th Cir. 2000). In order to give a state court a fair opportunity to review
any claims, “state prisoners must give the state courts one full opportunigsdtva any
constitutional issues hinvoking one complete round of the State’s established appellate review
process.”O’Sullivan v. Boerckelb26 U.S. 838, 845 (1999). In South Carolina, a ruling by a PCR
court is a final judgment. S.C. Code Ann. 82I7/80 (2014). However, a petitioner has the option
to file a petition for writ of certiorari in order to have that final judgment regceloy the Supreme
Court of South Carolina. S.C. Code Ann. 82I77100 (2014). Following a ruling by a PCR court,
any claims a petitioner raises in an apgeahe Court of Appeals or Supreme Court of South
Carolina will be deemed exhausted for the purpose of federal habeas tavieiExhaustion of
State Remedies in Criminal and P@xinviction Relief Casest71 S.E.2d 454 (S.C. 1990).
Although the PCR court addressed the ineffective assistance of counsehataidismissal order,
Petitioner did not includéhe claim made irGround Two in his petition for writ of certiorari
appealing the PCR court’s findings. As a result, Petitioner did not exlmustaim made in

Ground Two,soit is not properly before this court. Accordingly, this court declines to address



Ground Two on the merits, and concludes that Respondent is entitled to summary judgiment a
this ground.
GROUNDS FOUR AND FIVE

In Ground Four, Petitioner asserts that he was denied due process of law becauae his ple
and sentencing judge was not impartial. In Ground Five, Petitioner assertsetlad not
knowingly, intelligently, and voluntarily waive his constitutional right to have goaniml plea
and sentencing judge. Because Grounds Four and Five concern the constituhot@ahage an
impartial judge, this court will address them together.

As a threshold matter, Petitioner objects to the Magistrate Judge’sodetmsaddress
Grounds Four and Five together because Petitioner believes that Ground Five should bedaddresse
as a conflict of interest claim under the Sixth Amendment. This court finds ¢haorier’s
conception of this claim is based on a misunderstanding of whstiitcbes a conflict of interest.

A conflict of interest exists where an attorney has placed himself in a situdtere his loyalties

might be inherently dividedDuncan v. State315 S.E.2d 809, 811 (S.C. 1984). Thus, a conflict
exists where “a defensdtorney owes duties to a party whose interests are adverse to those of the
defendant.”ld. Here, Petitioner asserts that a conflict of interest existed between Pettmlaar’
counsel and the sentencing judge because the sentencing judge previouplgdwddnsel in
contempt, which became the subject of four years of litigation. There is ntcasfeat as a

result of the contempt proceedings, Petitionplésacounsel somehow owed teentencingudge

a duty that was adverse to Petitioner’s. It appears to this court thaixhef the issue is whether

the previous interactions between Petitiongi&acounsel and the sentencing judge caused the
sentencing judge to harbor bias towards plea counsel such that he could not hal jrapdras a

result, Petitioner was entitled to a different sentencing judge. Accorditigy court is not



persuaded by Petitioner’'s conception of Ground Five as a conflict of inteliestahal finds that
the Magistrate Judge did not err in addressing Grounds Four and Five together.

Receiving a “fair trial in a fair tribunal is a basic requirement of due psddéaperton v.
A.T. Massey Coal Co., InG56 U.S. 868, 876 (2009) (internalagations and citations omitted).
However, not all claims of judicial impartiality or bias rise to a constitutional ldédel:In order
to prevail in a deprivation of due process claim, a defendant must show a level of biadthat ma
‘fair judgment impasible.” Rowsey v. Lee827 F.3d 335, 341 (4th Cir. 2003jting Liteky v.
United States510 U.S. 540, 555 (1994)).

Petitioner asserts that the Supreme Court of the United States requieefuttgd recuse
himself where he has begvolvedin contoversy with a litigant. This court finds that Petitioner’s
assertion is a mischaracterization of Supreme Court prece8eet.Mayberry v. Pennsylvania
400 U.S. 455, 4656 (1971) (holding that a trial judge should not have continued to preside over
a ciminal trial after holding the pro se litigant in contempt for disruptive behandrinsulting
remarks towards the trial judgd)ut see Ungar v. Sarafit8d76 U.S. 575 (1964) (holding that
although a lawyer’s challenge to the judge was disruptive, the insult did not carrysotemtzal
for bias as to require disqualification). The Supreme Court has indicated that midlietgr
whether a judge should recuse himself, a court must consider the specific areasn each
case. Caperton 556 U.S. aB881. The inquiry is an objective inquiry that requires a court to
determine whether the “average judge in his position is ‘likely’ to be neatralhether there is
an unconstitutional ‘potential for biasld.

Here, the record does not reveal an unconstitutional “potential for bias” in thaciegte
judge’s decision to preside over Petitioner’'s guilty plea and sentencimgdiedn fact, the

evidence presented at the PCR hearing indicates that the relationship betwearePeptea
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counsel andhe sentencing judge was not contentious despite the fact that the judge previously
held counsel in contempt. Petitionepleacounsel testified that the sentencing judge made the
decision to hold him in contempt because the judge did not believe that he had thediszreti
hold otherwise. (ECF No. 16 at 142). Furthermore, Petitionepgacounsel testified that the
sentencing juge encouraged him to appeal tieeision to hold him in contemptld() Petitioner’s
counsel also testified that aftdre Supreme Court of South Carolina reversed the sentencing
judge’s decision holdingim in contempt, the sentencing judge invifgdacounsel to lunch and
informed him that their disagreement would not prevent the sentencing judge frognfdiei
towards him. (d. at 144). Accordingly, this court cannot find any evidence in the record to
indicate that the judge held a level of bias towards Petitior@eacounsel that required recusal
or made fair judgment impossible. The court is even further persuaded aganinhg of bias
given that after sentencing, Petitionepkea counsel filed a motion to reconsider, which was
granted in part, resulting in Petitioner receiving a-ffear sentence reduction. (ECF No. 27 at 3).
Thus, in the absence of a finding of bias, Petitioner has failed to demonstrate thatthigiocoas
right to a fair trial in a fair tribunal was violated. Furthermore, becthiseourt finds that there
was no evidence of bias, there was no “conflict” in existence requiring the knowelbgéntt, or
voluntary waiver of Petitioner. Therefore, Respondent is entitled to summanygat@s to
Grounds Four and Five.
GROUND SIX

First, Petitioner objects to the Magistrate Judge’s Report as to Ground Sixsbdbe
focus of the analysis is “misplaced”. (ECF No. 28 at 23). In Ground Six, Petitiongs dlsathis
trial counsel was ineffective for failing to aid Petitioner in cooperating wehstate prior to the

entry of the plea. Specifically, Petitioner asserts that he was prornyitigeidtate that if he assisted

11



law enforcement with their investigation, the investigating officer wouldlspé his sentencing
hearing. (ECHNo. 28 at 23). Petitioner asserts that he relied on this promise to his detriment, and
that his plea counsel should have enforced the agreement under a detrimentalextiepten.

(Id.) Petitioner asserts that pursuantGostodio v. State644 S.E.2d 36 (S.C. 2007), his trial
counsel rendered ineffective assistance of courdél. (

In Custodiq the Supreme Court of South Carolina held that a petitioner’s plea counsel was
ineffective for failing to seek specific performance of an oral plea agreentargtodiq 644
S.E.2d at 40. In that case, the state promised the petitioner that if he cooperatedvwith |
enforcement, he would receive a fifteen year cap on his sentieh@t.38. InCustodiq counsel
was aware of the oral agreement, but did not believe she had the authority to enfdrddntike
in Custodiq plea counsel was not aware of the representations made by law enforcement. (ECF
No. 161 at 145). Furthermore, unlike @ustodiq the initial promise that Petitioner relied on was
notmade directly to him from someone authorized to enforce the promise. Retiéistified that
he decided to cooperate with law enforcement because his mother told him thasdo&vioy
his cadefendant that if he cooperated with the police, the @ahould “help [him] out a little bit.”

(Id. at 112). Petitioner testified that an Officer Duncan told him that in exchamgbid
cooperation, he would speak on his behalf at sentencidgat (11415). Specifically, Petitioner
testified that “officeDuncan told me that he would stand up in court-aardl say how much that
| helped becausel mean—really | made the case, you know.ld.) These representations were
made prior to plea counsel’s entry of appearance in the case.

Based on this court’s review, unlike the petitioner Gaistodiq Petitioner cannot
demonstrate detrimental reliance. Here, Petitioner cooperated with lareesnémt based on

seconehand information he received from his mother through hislefendant. The only
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evidence of a promise made directly to Petitioner seems to have occurred aftend?dind
already cooperated and helped law enforcement make its case. Furthermkeesaunisel in
Custodig Petitioner's plea counsel was not made aware of these representatioass by |
enforcement. AccordinglGustodiois inapplicable here.

Second, Petitioner objects to the Magistrate Judge’s determination that theoB@R
found that Petitioner failed to meet the second pror&ratkland Petitioner asserts that because
the PCRcourt found that counsel did not demonstrate deficient performance, it did not reach the
prejudice prong, and as such, the Magistrate Judge was required to review thegeeadisis
de novo (ECF No. 28 at 224). The PCR court found that Petitiofeted to meet th&trickland
standard as to both prongs. (ECF No:11ét 13). At any rate, even if the PCR court had only
determined that Petitioner failed to carry his burden as to the first pro&griokland the
Magistrate Judge would not have been required to review the prejudicederongo

To prove ineffective assistance of counsepetitioner must show that trial counsel’s
performance was deficienGee Strickland v. Washingtot66 U.S. 668, 687 (1984). To prevail
on a claim of ineffetive assistance of counseal,petitionermust show both that his attorney’s
performance fell below an objective standard of reasonableness and that hed satfeal
prejudice. Id. at 687. This test applies not only to an attorney’s performance at trial, but also to a
claim that counsel was ineffective during the entry of a guilty giekhv. Lockhart 474 U.S. 52,

59 (1985). To demonstrate deficient performaageetitionemust show that counsel made errors
So serious that counsel was not functioning as the “counsel” guaranteed to the défertdant
Sixth Amendment.Strickland 466 U.S. at 687Competency is measured by what an objectively
reasonable attorney would havendounder the circumstances existing at the time of the

representation. Id. at 687#88. Courts are not required to address both components of the

13



ineffective assistance inquiry if a petitioner has made an insuffislemwing as to one of the
componentsld. at 697. The Magistrate Judge found that the PCR court correctly applied the law
to determine that Petitioner could not carry his burden usttikland This court agrees.

Accordingly, this court incorporates the Magistrate Judge’s review ofett@rd and
analysisas to Ground Sikerein without a recitation. (ECF No. 27 atZ®). Therefore, this court
finds that the Magistrate Judge properly concluded that Respondent is entitled ni@rgum
judgment as to Ground Six.

GROUND SEVEN

In Ground Sewve, Petitioner asserts that trial counsel was ineffective for failing to
adequately explore plea negotiations. Petitioner objects to the Magidtidge’s Report as to
Ground Seven because the Magistrate Judge failed to consider the suppcdingg&F No. 28
at 24). Specifically, Petitioner asserts that the Magistrate Judge shealddressidered the fact
that Petitioner's calefendant received a plea deal whereby she received fifteen years
imprisonment, suspended upon the servicgigliteermonthsof imprisonment, followed by five
years of probation. Petitioner contends that the sentencing disparity alone supmorsamson
that his counsel was ineffective in negotiating a plea.

As a threshold matter, the factual scenario surrounding theralispsentences between
Petitioner and his cdefendant fails to support Petitioner’'s contention that his counsel was
ineffective for failing to negotiate a better plea. The record indicates titaif® was not willing
to testify against his edefendat. (ECF No. 16l at 154). The record also indicates that
Petitioner’'s cedefendant gave a voluntary statement to police indicating that she never entered
any of the homes that were burglarized, instead she waited outside in the candrah8ported

Petitioner and the stolen goods away from the scédeat(15456). Although Petitioner testified
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at his PCR hearing that his-defendant did assist in burglarizing the homes, in all of his voluntary
statements to the police, he indicated that shegta the car and he picked out which homes to
burglarize. [d. at 156-57). Accordingly, the record indicates that Petitioner voluntarigpéexd
the weight of responsibility for the burglaries. Petitioner does not allegehthatentence he
receivedwas illegal or outside of South Carolina’s statutory limits for the convicted crirhses
discussed above, Petitioner has also failed to demonstrate that the senteuetvkd was the
result of the sentencing judge’s bias against him. Accordingly, thisfoodstthat the sentencing
court acted within its discretion to impose a harsher sentence on Petitioner tbawdéfisndant
received. See Brooks v. Staté81 S.E.2d 712, 713 (S.C. 1997) (noting that the circuit court has
broad discretion to sesmice within the statutory limitand that if a sentence is within the statutory
limits, it is not excessive absent support for allegations of prejudice agaidef¢émelant).

At any rate, Petitioner has not alleged the existence of an alternate, moeblawifer
that hispleacounsel failed to convey as is requiredNbigsouri v. Frye 132 S.Ct. 1399 (2012).
Although testimony at the PCR hearing reveals that a plea deal for a fifteesepéamce was
offered to Petitioner, the deal was offered bystate to appointed counsel priopieacounsel’s
entry of appearance. Petitioner was made aware of that desidizated that he did not want to
take the fifteen year deal because he wanted less time. (ECF-ll@t11&0). Furthermore, plea
counsel testified that once he was hired, he attempted to negotiate with theusthee state was
unwilling to negotiatavith him. (ECF No. 16l at 158). Based on a review of the record, this court
finds thatpleacounsel explored plea negotiations, but they were denied. Thus, Petitioner cannot
demonstrate that his counsel’'s performance was deficient. Therefore, thigiraaithat the
Magistrate Judge properly concluded that Respondent is entitled to summanefidas to

Ground Seven.
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[11. CONCLUSION
Based on the aforementioned reasons and a thorough review of the Repdvtajidteate
Judge and the record in thease, the couACCEPT S the Report of thélagistrateJudge (ECF
No. 27). Itis therefore ordered thRespondens Motion for Summary Judgment (ECF NQ)
is GRANTED, and this Petition (ECF No) is DISMISSED with prejudice.
Certificate of Appealability
The law governing certificates of appealability provides that:
(c)(2) A certificate of appealability may issue... only if the applicantrhade a
substantial showing of the denial of a constitutional right.
(c)(3) The certificate of appealaibyl... shall indicate which specific issue or issues
satisfy the showing required by paragraph (2).
28 U.S.C. § 2253(c). A prisoner satisfies this standard by demonstrating that reagoisible
would find this courts assessment of his constitutionalitis is debatable or wrong and that any
dispositive procedural ruling by the district court is likewise debatebde. MillerEl v. Cockrell
537 U.S. 322, 336 (2003glack v. McDaniel529 U.S. 473, 484 (2000Rose v. Lee252 F.3d
676, 683 (4th Cir. 2001). In this case, the legal standard for the issuance of a cedificate

appealability has not been met.

IT ISSO ORDERED.
8 ' :
United States District Judge

March 23, 2016
Columbia, South Carolina
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