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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
FLORENCE DIVISION

Thomas P. Lowe, )

Plaintiff, ; C.A. No.: 4:1%v-669PMD-TER
Carolyn W. Colvin, ))
Acting Commissioner of Social Security, )

Defendant ))

)

This matter comes before the Couwt Plaintiff Thomas Lowes objectios to the
MagistrateJudgés report andecommendatiof‘R & R”) (ECF No0s.18 & 16). The Magistrate
Judge recommendat the Court affirm the Commissioner’s final decision denyirgyve's
claim for social securitpenefits For the reasorstated hereirthe Court sustains one objection,
reverses the Commissionedscision, and remands to the agency.

STANDARD OF REVIEW

The Magistrate Judge makes only a recommendation to this Court. The R & R has no
presumptive weight, and the responsibility for making a final determinatioaime with the
Court. Mathews v. Weber, 423 U.S. 261, 270-71 (1976). Parties may make written objections to
the Magistrate Judge’s proposed findings and recommendations within fourteefftelalysing
served with a copy of the R & R. 28 U.S.C. 8§ 636(b)(1). This Court must conduct aade nov
review of any portion of the R & R to which a specific objection is made, and the Gayr
accept, reject, or modify the Magistrate Judge’s findings and recommendatia®le or in
part. Id. Additionally, the Court may recommit the matter to the Magistrate Judge with

instructions. Id. A party’s failure to object is taken as the party’s agreement with the Magistra
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Judge’s conclusions.See Thomas v. Arn, 474 U.S. 140 (1985). Absent a timely, specific
objection—er as to those portions of the R & R to which no specific objection is +ntule
Court “must ‘only satisfy itself that there is no clear error on the face okettued in order to
accept the recommendation.Diamond v. Colonial Life & Accident Ins. Co., 416 F.3d 310, 315
(4th Cir. 2005) (quoting Fed. R. Civ. P. 72 advisory committee’s note).

DISCUSSION*

Lowe makesseveral objections. The Court need address only one of them.

As one would expeadn a disability proceedingthe evidence before the ALJ included
Lowe’s medical records Many of those records consisted of notes that Lowe’s primary care
providers madef his treatment visits The notes cover visits over the course of several years.
The ALJ frequently cited them throughout his written decision and used them in his
determinain of Lowe’s residual functional capacity.

The notes for several of Lowe’s visits contain glaring contradictions. Fonp@&aon
April 27, 2010, Lowe presented to his physician for what Lowe descabeaghronic neck and
back pain; increasing pain iroth of his feef tingling and numbness in his hands, legs, and feet;
burning and tingling in other parts of his bodyd dizziness. Lowe said his back and neck were
constantly in pain, and he describeéeeling like someonavasstabbing him in théackwith a
knife andthentwisting it. Elsewhere, however, the notes stateve denied having any joint
pain,muscle paindizziness or other symptoms. As the Magistrate Judge correctly pointed out,
similar contradictions appear in the nofes Lowe’s primary care visits in July and December
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1. Neither party has objected to the fagiocedural historylegal standardor standad of reviewset forth in the
R & R. Seeing no error in those portions of the R & R, the Court adopts them.

2. The notes for Lowe’s March 2001it also contaircontradictory statements about whether he complained of
neck and back pain.



The ALJ highlighted those contradictions in his written decision. For example, in his
discussion of Lowe’s July 2010 visit, the ALJ recited that Lowe presented ontiplaints of
chronic back pain, arm and finger numbness, and headaches. The Awddtesthe following:

Despite the subjective complaints, the claimant continued to deny several

symptoms, and the physical exam remained largely noriad.instance, at this

visit, the claimant denied weight chagnalaisejoint pain, swelling, stiffness,

weaknessinyalgias [sic], headache, poor vision, poor hearing, tinnitus, breathing

problems, syncope, paresthesias [sic], cardiac problems, and gastrointestina
problems, among others. The claimant denied dysuria, polyuria, polydipsia,
appetite change, and heat/cold intolerance. He demietbness, dizziness,
depression, anxiety, and memory changes.
(ALJ Decision dated May 24, 2013, ECF Nb3, at 16 (emphasis added). The ALJ drew
similar contrasts in higiscussionof the April and July 2010 visitsThose contrasts, as well as
other portions of the ALJ’s decision, demonstrate that the ALJ chose to beliewamp®ms
denials over Lowe’s complaints. The ALJ found those contradictions, and those symptom
denials, to be significant to his conclusion that Lowe is not disabled.

In each of the three sets of visit notes, the symptom denials appear as a lighander
heading “review of systems.Lowe contends it was improper for the ALJ to rely on tHoste
because they are flatly inconsistent with the stated purposes of his visits #mdhevi
descriptions of his pain found elsewhere in the notes. As mentioned above, the kadjistge
recognized the notes’ contradictionsNonetheless the Magistrate Judgeoncluded, any
potentially improper reliance by the ALJ on those contradictory notes wasebkarbecause the
ALJ also considered the notes of Lowe’s complaints, as well as other portions otdte re
Lowe now objects tahtat harmles®rror contusion.

The Magistrate Judge stopped short of stating that the ALJ erred, insteadngssrror

in the harmlessness analysis. This Court, however, does find that the ALihd@wedespects.

The first involves the ALJ's use ahe symptom denials taliscount Lowe’s “subjective



complaint$ of pain and other problemsTo be clearthe ALJ did not err merely by relying on
internally contradictoryieces of evidence, nor was it erpar se to give the denial statements
more weight than the complaint<f. Vo v. Astrue, 518 F. Supp. 2d 715, 727 (D.S.C. 2007)
(“[W] hen the medical testimony or conclusions are conflicting, the ALJ is not otille@ but
required to choose between them .” (citation and quotation magkmitted)). However,ALJs
cannotresolve conflicts in the evidence arbitrarilyusingimproper reasonsSee, e.g., Mullinax
v. Colvin, No. 5:13CV-00169GCM, 2014 WL 6997766, at *5 (W.D.N.C. Dec. 10, 2014)
(stating ALJ could not arbitrarily choose one piece of conflicting evidenceamveher without
explaining the choice)yo, 518 F. Supp. 2ét 727 (indicating district court’'s review includes
determining whethethe ALJ’s reasons for rejecting evidence were improper). To ensure that
ALJs are not making such unreasonedlereasoed choices, reviewing courts require ALJs to
explain their basis for discounting or rejecting otherwise probative evideBse\Vo, 518 F.
Supp. 2dat 727 (stating ALJs must explain why they reject probative medical evidendbdsa
reviewing court cardetermine whether the reasons for rejection were improper” (citation and
guotation marks omittefl)see also Monroe v. Colvin, 826 F.3d 176, 188 (4th Cir. 201@}ating
remand may be appropriate where “inadequacies in the ALJ’'s analysis frustatendol
review.”). The ALJ erred hereby not providing that explanation. He may well have had a
legitimate basis for choosing to belietke terse liss of denied symptoms over Lowe’s
descriptionsof his ailments which the notes often quote. However, thasis is not apparent,
frustrating this Court’s review.

The second, more substantive error is that, in all three of Lowe’s 2010 doctor visits, the
ALJ misstated what symptomsere listed as denied. The ALJ wrote that Lowe denied

paresthesia and numbnesghe April and July visits and that Lowe denied weigdngean the



December visit. The treatment notes, which the ALJ cites as support for titeseents, do not
say any othat?

The Court cannot find tise errors harmlessthe ALJ relied orthe symptom denial lists
at several key points in his written decision. He referred to them twice in suppost oé hi
impairment finding at step three of his analysis. In his analysis ioluedSunctional capacity,
the ALJ stated that the notes “hedp® define” Lowe’s limitation, and he relied on the notes to
write that Lowe “consistently denied joint pain” throughout the relevant timederiALJ
Decision, ECF No. 8, at24.) The ALJ also stated that the notes themselves, as well as their
incongstences, supported his conclusiong@sidualfunctional capacity and his conclusion that
Lowe’s complaints about his ailments were “only partially credibled.) ( Indeed, the ALJ
appears to have relied on the treatment notes more than any other type of evidenoeciord.

The Magistrate Judge based his harmégssr conclusion on the fact that the ALJ
considered therevidence, including Lowe’s complaints of pain and other symptoms. However,
the ALJ did notconsiderLowe’s complaintindepenéntly of the symptontdenial evidence.
Rather, he used the symptatanial evidence to discount Lowe’s credibility and to undercut his
subjective complaints in the treatment not&ecause the ALJ viewed Lowe’s complaints and
credibility through the lens of the symptafenial evidence, the ALJ’s consideration of the
entire record cannot make his errors harmless.

Using the symptom denials as a lens for the assessment of other eviddnite immare
problematic because, as discussed above, the ALJ ratsstatatsymptoms Loweourportedly
deniedhaving. In April 2010, Lowe complained of tingling and numbness in his hands, legs, and

feet; at his July 2010 appointment, he complained of numbness in his hand and\feem.

3. The ALJ also wrote that, in a July 2009 visit, Lowe denied having heeslatlowe’s physician’s notes do not
support that statement.



inaccuratelystatingthat Lowe denied having those symptoriee ALJ described the treatment
notes as containing inconsistent statements from Lowe about his symptoms. THAIS]) she

determination that the notes contained inconsisteraedetermination that informed the ALJ'’s
decisions on impairment, residual functional capacity, and credibilitgs based at least in part
on a mistaken understanding of the evidence.

Given the ALJS extensivereliance on the notes, this Court cannot affithe
Commissiones decision despite the ALJ'srers. Accordingly, the Court sustains Lowe’
objection andrespectfully declines to follow the Magistrate Judge’s recommendation. O
remand, the ALJ shall reevaluate all matters affected by the inaccurate readiegnoédical
records, and he shall dam his basis for resolving any conflicts in the evidetit he may
find.*

CONCLUSION

For the reasons given above, itORDERED that Lowe's objectiors are SUSTAINED
IN PART, that the Commissioner’s final decision BEVERSED under sentence four of 42
U.S.C. § 405(g), and that this matteREM ANDED to the agency for further proceedings.

AND IT ISSO ORDERED.

(FPong>

PATRICK MICHAEL FEY
United States District Judge

¥

September 14, 2016
Charleston, South Carolina

4. The Court expresses no opinion as to what the agency should ultimatelydmon remand. Theourt also
has no considered any of Lowe’s other assertions of error by the ALJ or bydlyestvate Judge
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