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IN THE UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH CAROLINA
FLORENCEDIVISION
Adam Bickham, #181091, C/A No.4:15-813JFA
Petitioner,
V.

ORDER
Robert Stevenson, \Waen

Respondent.

l. INTRODUCTION

Adam Bickham(“Petitionef) is an inmate at th&road River Correctional Institutioin
Columbia, South Carolina. Petitioner, represented by counsel, filed a petiti@n Virit of
habeas corpus pursuant to 28 U.S.C. § 2254 on February 25, 2015N@EQCE On July 27,
2015, Respondent filed a motion for summary judgment along with a return and memorandum.
(ECF No 19; ECF No. 20). On September 14, 2015, Petitioner filed a respamg®osition to
the motion for summary judgment. (ECF No. 24). Respondent filed a reply on September 24,
2015. (ECF No. 25).In accordance wit28 U.S.C. 8§ 636(b) and Local Civil Rule 73.02(B)(2),
D.S.C., the case was referred to the Magistrate Judge

The Magistrate Judge assigned to this acétipnepared a thorough Report and

Recommendatio(iReport”) and opines that this Court should grant the Respondent’s motion for

! The Magistrate Judge’s review is made in accordance with 28 U.S.C. § 636(bad(Bpcal Civil
Rule 73.02(B)(2)(g) (D.S.C.).The Magistrate Judge makes only a recommeawldti this court. The
recommendation has no presumptive weight, and the responsibility to makal aetermination
remains with the courtMathews v. Weber, 423 U.S. 261 (1976). The court is charged with making a
de novo determination of those portions of the Report and Recommendation to whidh epgsifion
is made, and the court may accept, reject, or modify, in whole or in part, the reodation of the
Magistrate Judge, or recommit the matter to the Magistrate Judge sfithciions. See 28 U.S.C. §
636(b)(1).
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summary judgment andismiss the petition in this action without an evidentiary hearing. (ECF
No. 26). Petitionerwasadvised ofhis right to object to the Report, which was entered on the
docket onJanuary21, 2016. On February 8, 2016, Petitiontled a statement of objection to the
report (ECF No. 27. Thus, this matter is ripe for the Court’s review.

The Court is charged with making de novo determination of those portions of the
Report towhich specific objectiomare made, and the @irt may accept, reject, or modify, in
whole or in part, the recommendation of the Magistrate Judge, or recommit the tmdkte
Magistrate Judge with instructionSee 28 U.S.C. § 636(b)(1)However, adigrict courtis only
required toconduct ade novo review ofthe specifigportions of the Magistrate Judge’s Report
which an objection is madeSee 28 U.S.C.8 636(b); Fed. R. Civ. P. 72(bEarniewski v. W.
Virginia Bd. of Prob. & Parole, 974 F.2d 1330 (4th Cir. 1992n the absence of specific
objections to portions of the Repast the Magistrate, this @urt is not required to givan
explanation for adopting the recommendati@e Camby v. Davis, 718 F.2d 198, 199 (4th Cir.
1983).

The Report setfth in detail the relevant facts and standards of law on this matter, and
this Court incorporates thodacts and standardgthout a recitation.

. STANDARD FOR SUMMARY JUDGEMENT

Under Rule 56 of the Federal Rules of Civil Procedure, summary judgment is proper
when there is no genuine dispute as to any material fact and the moving partylad émtit
judgment as a matter of lavCelotex Corp. v. Catrett, 477 U.S. 317, 322 (19867 material fact
is one that “might affect the outcome of the suit under the governing I8wiggs v. Diamond
Auto Glass, 242 F.3d 179, 183 (4th Cir. 2001) (quotiAgderson v. Liberty Lobby, Inc., 477

U.S. 242, 248 (1986)). A dispute of material fiactgenuine” if sufficient evidence favoring the



non-moving party exists for the trier of fact to return a verdict for that patglerson, 477 U.S.
at 248-49.

The moving party bears the initial burden of showing the absence of a genuine dispute of
material fact. Celotex, 477 U.S. at 323. If the moving party meets that burden and a properly
supported motion is before the court, the burden shifts to thenoweing party to “set forth
specific facts showing that there is a genuine issue for trig#’Fed. R. Civ. P. 56(el el otex,

477 U.S. at 323. All inferences must be viewed in a light most favorable to thaavomg
party, but he “cannot create a genuissue of material fact through mere speculation or the
building of one inference upon anotheBeale v. Hardy, 769 F.2d 213, 214 (4th Cir. 1985).

II1.  HABEAS CORPUS STANDARD OF REVIEW

In addition to the standard that the Court must employ in considering motions for
summary judgmenthe Court must also consider Petitioseclaims under the requirements of
28 U.S.C. § 2254(d). Under § 2254(d), this Court may not grant habeas corpus relief unless the
underlying state adjudication:

(1) resulted in a decision that was aamy to, orinvolved an unreasonable

application of, clearly established dezal law, as determined by the Supreme

Court of the Wited States; or (2) resulted indgcisionthat was based on an

unreasonable determination of the facts in light ofetfielence presented in the

State court proceeding.

28 U.S.C. § 2254(d)[A] federal habeas court may not issue the writ sinly@gausehat court
concludes in its independent judgment that the relevant-ctaté decision applied clearly
established federal laverroneously or incorrectly. Rather, that application must also be
unreasonable Williamsv. Taylor, 529 U.S. 362, 410 (2000An incorrect application of federal

law is not always objectively unreasonablel. at 413.“Thus, to grant [a] habegtition [the

court] must conclude that the state cigdjudication of [the petitiones] claims wa not only



incorrect, but that it was objectively unreasondhiécHone v. Polk, 392 F.3d 691, 719 (4th Cir.
2004).

Further, courts afford deference to state coudsolutions of the habeas claims of state
prisonersSee Bell v. Cone, 543 U.S. 447, 455 (2005). Factual findirigsade by a State court
shall be presumed to be corré@nd a petitioner hdshe burden of rebutting the presumption of
correctness by clear and convincing evideh@8. U.S.C. § 2254(e)(1) o clarify, in order to
obtain habeas relief from thisoQrt, “a sate prisonemust showthat the state cous ruling on
the claim being presented in federal court was so lacking in justificagbrihre was an error
well understood and comprehended in existing law beyond pasgibility for fairminded
disagreemernit.Harrington v. Richter, 562 U.S. 86, 102 (2011).[E]ven a strong case for relief
does not mean the state court’s contrary conclusion was unreasotblEie Court recognizes
that this standard is very difficult to mebutthat is because it was meant todui#cult to meet
Id.; see Richardson v. Branker, 668 F.3d 128, 1344 (4th Cir. 2012) quoting Harrington
extensively and reversing a district cosrgrant of a writ based on ineffective assistance of
counsel claims).

Section 2254(e)(1) requires that this Court give a presumptioargectness to thdae
court factual determinations and provides that Petitioner can only rebut this presubyptiear
and convincing evidence. Accordingly, Petitioner is entitled to relief under 8§ 2254yd¥ bel
can prove, by clear ancbnvincing evidence, that théate court unreasonably determined the
facts in light of the evidence presented in state court.

V. | NEFFECTIVE ASSISTANCE OF COUNSEL

In order to successfully challenge a sentence on the basis of ineffectivanas$

counsel, Btitioner must demonstrate (1) thas counsel's performace fell below an objective



standard of reasonableness; and (2) thatwas prejudiced byhis counsel's deficient
performance.See Strickland v. Washington, 466 U.S. 668, 687 (1984). With respect to the first
prong, there is “a strong presumption that counsel's conduct falls within the wide ong
reasonable professional assistandel”’at 689. A reviewing court must be highly deferential in
scrutinizing counsel's performance and must filter from its analysis the tohgt@ffects of
hindsight. Id. at 688—89.

In addition to showing ineffective representation, the defendant must also shaw “tha
there is a reasonable probability that, but for counsel’s unprofessional errorssuheof the
proceeding would have been different. A reasonable probability is a probabilityieniffio
undermine confidence in the outcomdd. at 694. “The likelihood of a different result must be
substantial, not just conceivabledarrington, 562 U.S. atl12 (citing Strickland, 466 U.S. at
693). The United States Supreme Court has elaborated on the interplay (sticklamd and §
2254, noting that the standards are “both highly deferential,” and “when the two apply mtande
review is doubly s@.1d. at 105 (internal quotation marks omitte@ullen v. Pinholster, 563
U.S. 170, 190 (2011).

When a petitionerraises an ineffective assistance of counsel claim in a § 2254 habeas
petition that was denied on the merits by the state c{tilie pivotal question is whether the
state couts application of theStrickland standardwas unreasonable[,hot “whether defense
counsels performance fell below tHarickland standard Harrington, 562 U.S. afl01. For the
purposes of 8§ 2254(d)(1); an unreasonable application & federal law is different from an
incorrect application of federal law. 1d. (quoting Williams, 529 U.S. at410 (emphasis in

original).



V. DiscussiON

Petitionerhas lodged one objection to the Report rendered by the MagisRetiéoner
argues thathe Magistrateerred inrecommendindhatthis Court granResponden$ motion for
summary judgemenbecausedefense counse erroneous adviéewvas not cured by the plea
colloquy.

In this case, the issue of ineffective assistance of counsel was raised dnapareby
the PCR court and rad in the PCR amgal After summarizing the testimony of Petitiorer
trial counsel and the prosecutor, the PCR court held:

This Court finds that the Applicant has failed to meet his burden in proving
ineffective assistancef counsel such that his guilty plea was not voluntary. The
Applicant has not established that his plea counsel performed deficiently or that
he was prejudiced in any way by the alleged deficient performance of his plea
counsel. At the guilty plea hearing, the Applicant testifteat he was satisfied

with the services of plea counsel and that plea counsel did everything Applicant
asked of her. Ms. McPherson testified at the PCR hearing that she and the
Applicant discussed the pros and cons of proceeding to trial versus pleading
guilty, and that Applicant understood those discussions. At the guilty plea
hearing, the Applicant testified that he was giveaugi time to decide to plead
guilty and that he was not being forced to plead guilty. This Court finds that the
Applicant made the decision to plead guilty knowingly and voluntarily. While
Applicant and plea counsel maintain that the Applicant pled out of fear of LWOP,
the record reveals that the Applicant did not plead guilty out of fear of LWOP. At
the guilty plea hearing the judge asked the Applicant multiple times if Applicant
was pleading guilty because of fear of LWOP and Applicanedtahder oath

that he was not pleading guilty out of fear of LW®RB{ because he was, in fact,
guilty of the charges. This Cdufinds and the record reveals that any issues
related to possible punishment, including the issues concetiiegWithout
Paole, were properly covered by the very thorough pledloquy by the
presiding judge. The Applicamhose to take package deal and declined the
opportunity to withdraw his pleas. Applicant rejected the initial plea offers and
acquired adidional charges while out on bond. Applicanplea counsel was pu

into a difficult situation, but she did not make the facts that created the situation.

2 Specifically, Petitioner iseferringto his initial claim of ineffective assistance of counsel, where he
asserted that counsel erroneously advised him that he ls@wdentenced to life viibut thepossibility
of parole (LWOP) if he went to trial on each crime separately and losta rsult, Petitioner argues
that his guilty plea wasot knowing and voluntary, and that the PCR c¢gurbnclusion that he did not
meet his burden ofrpof underSrickland constitutes a unreasonable application of clearly established
Federal law.



This Court finds that Applicant failed to show plea courssetpresentatiowas

not objectively reasonable under the circumstarf@eigkland v. Washington, 466

U.S. 668, 688, 104 S.Ct. 2052 (1984). This Court further finds that the Applicant
failed to show that there is a reasdegtrobability that, but for counsslalleged
deficient performance, Applicant would [not] have pled guilty and insisted on
going to trial; therefore this Court finds Applicants Application for post
conviction relief must be denied and dismissed with prejudice.

(ECF No. 20-2 pp. 8-9).
During Petitioners guilty plea, the following colloquy took place between the plea judge
and trial counsel:

The Court: ... You advised your client that if he ditdplead guiltyto these
three chargethat he would face life without parole if the solicitor
elected to try them in such a fashion that they went successfully
one dter the other after another.

Counsel: | did, and | told him that in light of having no defense which
discovered approximately a week and a half ago with the marriage
certificate thatl believed he would be convicted of those and he
should plead to those.

The Court:  Well, | think your advice was incorrect. | dormelievethat it is
possible for him to face life without parole on these crimes.

The Court:  Wait a minute. Wait a minute. If you gave your client advice that
he faced life without parole and he pled guilty based on that
advice, then we’re in trouble.

(ECF No. 201 pp. 6061). Afterdiscussing at length that the Petitioner would raaefthe
possibilityof LWOP, the court went on to state:
Well, the record will reflect that you think that he did not make his decision to
plead guilty to the criminal sexual conduct second degree charges based on that
erroneoudegal advice, but want you to go back and talk fBetitioner]and lets
hear what he has to say about whether or not he relidgdadtadvice when he
made the decision to plead guilty. All right. Let me know whennrgodibne.

(ECF No. 20-1 p. 63). After further discussion, the judge stated:



So as | understand the way this case and these cases present themselvss, there i
no way that this defendant can get a manddifaygentence, and thHatimportant
becausef he's pleading guilty under the belief that he could get a mandatery li
sentence, then’g not a voluntary plea. But on the other hand, it h@eading

guilty because he is guilty and because he wants to plead guilty, then | can accept
the plea. Otherwise, | caraccept the plea. Soall can—thats what | want you

to talk about, and | apologize if | was unclear about that before.

(ECF No. 20-1 pp. 65-66).

After another lengthy discussion with Petitiorsecounsel and the prosecutor, the judge
asked Petitioner if he was pleading guito the crimes because he feared he would &ace
mandatory life sentence if he did not or if he was pleading guilty because haiiltyas Ghe
following colloquy concerning this issue took place between the plea judge and tioa&reti

The Court:  All right. Mr. Bickham, we have been through a lot today, and
you've heard this legal discussion over the last 20 minutes or so
that probably you ddhunderstand all of it and thatfine. Really
we dorit either, but let mask you a few questions about why you
decided to plead guilty to these crimes. Did-yalid you decide
to plead guilty for fear that you would face a life sentence, a
mandatory life sentence, if you did?’

Petitioner:  No, sir.

The Court:  You decided to plead guilty to the two criminal sexual conducts
aganst a minor in the second degree cases. Thasdhartwo
cases in whichrhinor’s name omitted]s the victim. You decided
to plead guilty to those two crimes because you are guilty?

Petitioner:  Yes, sir.

The Court:  And for no other reason?

Petitioner:  Yes, sir.

The Court: Thats correct?

Petitioner:  Yes, sir.

The Qurt:  All right. Now, then | will go back to the point where | was about
45 minutes ago and | accept the pleathtse two charges because



| find that his decision to plead guilty is knowingly araluntarily
and intelligently made.

(ECF No. 20-1 p. 71).

Regarding the criminadexual conduct of a minor in the first degree charge, the judge
told Petitioner that if hacceptedhe Alford plea, he would sentence Petitioner as if he pleaded
guilty even ifPetitionerdid not admitguilt. The judge asked B&oner if he understood this.
Petitioner stated that he understood, and that it was not a surprise toWiren the judge
accepted the plea, he cleared up some confusion thagdaa his acceptance of the plea by
stating:

All right. Well, I'm going to accept the plea.vé already accepted the two on the

charges involving [name omitted].m accepting thelea on the charge involving

[name omitted], and iin doing so for this reason: First of all, everything had been

presented to me and it was simply my decision whether or nottedvém accept

the plea, whether or not ¢lt that | should accept the plea. It was not in my mind

a decision as to whether or not the plea was voluntarily made.

(ECF No. 20-1 p88).

The PCR court, along with théagistrate, thoroughlyonsideredall of this evidence
from the plea colloquywhen making their respective determinations. The PCR court
determined, amh the Magistrate agreed, that Petitioner failed totrbeéh the first and second
prongs ofSrickland. The PCR cours factual findings are entitled to deference in this action,
and areaffordeda presumption of correctness. 28 U.S.C. § 2244(e)fi)his case, the ph
judge told Petitioner that he would not face a sentence of LWOP if he decided notdo plea
guilty. He also gave counsel time to discuss this with Petitioner and to makibauPetitioner

was not making his guilty lpa based on the erroneous advice that he was facing LWOP.

Nonetheless, Petitioner still chose to enter the pégsilty.



Petitionerarguesthat since he and his counsel agree that his pleasinvelentary, the
PCR courts conclusion that héailed to meet his burden of proof regarding prejudiceler
Srickland constitutesan unreasonable applicationadéarly establishe&ederal law. The Court
disagrees. This Courecognizeghat the plea judge could have bedearerduring the plea
colloquy. However, the Gurt does not agree with Petitiongrcontention that the plea judge
undermined the effectiveness of the entire colloquy. Even if this Court assuméuketifaER
court's finding wasan inaccurateapplication of Srickland, it was not unreasonable As
previously stated, for the purposes of a habeas petitiancarrectapplicationof Federal law is
much different than an unreasonable application of FederalRatitioner has failed to provsy
clear andconvincingevidence thathe date court unreasonably determined the facts in light of
the evidence presented.

In addition, a guilty plea is considered a solemn judicial admission that the charges
against the defendant are true. A defendant cantestdegue that hipleawas invalid except in
extremely limited circumstanceBlackledge v. Allison, 431 U.S. 63 (1977).The accuracy and
truth of an accusesd statements at a Rule 11 proceeding in whistghilty plea is accepted are
conclusively estaltished by that proceeding unless and until he makes some reasonable
allegation why this should not be s&rawford v. United Sates, 519 F.2d 347, 350 (4th Cir.
1975). A defendant pursuing habeas relief adinarily bound by his or her representations in
court.” Bemisv. United Sates, 30 F.3d 220, 2223 (1st Cir. 1994).Thereforejt is the judgment
of this Court thagrantingsummary judgment is prop@n this case.

VI.  CONCLUSION

After carefully reviewing the applicable laws, the record in this case, dsaw#he

Report, this Court ADOPTS the Reportand Recommendation of the Magistraiderefore,

10



Respondens motion for summary judgment (ECF No. 19\ GRANTED, and thepetition is
dismissed without an evidentiary hearing.
Further, because Petitioner has failed to make “a substantial showing of theoflenial

constitutional right,” a certificate of appealabilityDENIED. 28 U.S.C. § 2253(c)(d).

IT IS SO ORDERED.

(8?441:13. Cﬂém«»%

March 29 2016 Joseph F. Anderson, Jr.
Columbia, South Carolina United States District Judge

3 A certificate of appealability will not issue absent “a substantial shpwihthe denial of a
corstitutional right.” 28 U.S.C. § 2253(c)(2). A prisoner satisfies this standard rogrdrating that
reasonable jurists would find both that his constitutional claims are d&batabthat any dispositive
procedural rulings by the district court are also debatable or wgeediller-El v. Cockrell, 537 U.S.
322, 336 (2003)Jack v. McDaniel, 529 U.S. 473, 484 (2000ppse v. Lee, 252 F.3d 676, 683 (4th Cir.
2001). In the instant matter, the court finds that the defendant has failellddarsubstantisshowing
of the denial of a constitutional right.”
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