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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

Alexander Bradley C/A No. 4:15¢v-1928JFA
Plaintiff,

VS.

The Yahnis Company, Byron C. Yahnis, ang ORDER

Gordon Manus,
Defendars.

l. INTRODUCTION

Alexander Bradley(“Plaintiff’), who is proceeding pro sdiled an employment
discrimination lawsuitin the Court of Common Pleas, Florence County, against The Yahnis
Company, Byron C. Yahnis, and Gordon Maifl3efendans’). Defendants removed the case
to federal court. Because Plaintiff is proceeding pro se, he was advisadmucRoseboro v.
Garrison, 528 F.3d 309 (4th Cir. 1975), that a failure to respond to Defendant’s motion could
result in dismissal of his complainRlaintiff timely filed a response.

In accordance with 28 U.S.C. § 636(b) and Local Civil Rule 73.02(B)(2), D.S.C., the case
was referred to the Magistrate Judge for pretrial handlinBefore the Magistrate Judge,
Defendantdiled a motion to dismis§ECF Na 4). Plaintiff filed a Response in Opposition
(ECF No. 7), and Defendants filed a reply. (ECF No. 8). Thiseisnotioncurrently before this
Court.

OnJune 30, 2015he Magistrate Judgesueda Report and Recommendati@Report”)

wherein herecommends that this cougrant Defendand’ motion to dismiss(ECF No. 9).

! The Magistrate Judge makesly a recommendation to thiso@t. The recommendation has no presumptive
weight, and the responsibility to make a final determination remithsthe Court. Mathews v. Weber23 U.S.
261 (1976).
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Plaintiff filed a statement of oegtion to the Report. (ECF No. 1 Defendars filed a Response
to Plaintiff's objections.(ECFNo. 14). Thusthis matter is ripe fothe Gurt’s review.

The court is charged with makingde novadetermination of those portions of the Report
to which specific objectiaremade, and the court may accept, reject, or modify, in whole or in
part, the recommendation of the Magistrate Judgeeconmit the matter to the Magistrate
Judge with instructionsSee28 U.S.C. § 636(b)(1). Howeverdsstrict courtis only required to
conduct ade novoreview ofthe specificportions ofthe Magistrate Judge’&eportto which an
objection is madeSee28 U.S.C. § 636(b); Fed. R. Civ. P. 72(Bgarniewski v. W. Virginia Bd.
of Prob. & Parole 974 F.2d 1330 (4th Cir. 1992)n the absence of specific objections to
portions of the Repordf the Magistrate, this @urt is not required to givan explanation ér
adopting the recommendatio®ee Camby v. Davig18 F.2d 198, 199 (4th Cir. 1983).

The Report sets forth in detail the relevant facts and standards of law on this amatte
the court incorporates thosgthout a recitation.

. DiscussiON

Plaintiff has lodged two objections to the Reprt rendered by the Magistrate.
Specifically, Plaintiff contendgl) the Magistrate erreth concluding that Plaintiff cannot
proceed with the present action because it was filed more than ninety dayshératate he
recived the right to sue letter from the EECEN (2) he is able to file this lawsuit because
Judge Thomas Russo told both parties that Plaintiff ceafile thelawsuitsince the first action
wasdismissed without prejudice.

A. Timeliness of the Present Acin

In order to file a suit under Title VII, “a plaintiff must [first] exhaust hdmanistrative

remedies by bringing a charge with the [Equal Employment Opportunity Cemom(&EOC)].”



Smith v. First Union Nat'l Bank202 F.3d 234, 247 (4th Cir. 2008ge also42 U.S.C. 8§ 2000e
5(f)(1). The EEOC will then decide “whether [it] will bring the claim in federal court ostivér
the complainant will be issued a rigiotsue letter, which letter is essential to initiation of a
private Title VIl suit in federacourt.” Davis v. North Carolina Dep’'t of Correctiong8 F.3d
134, 138 (4th Cir. 1995). Once a plaintiff receives a +igigue letter from the EEOC, he has
ninety days to file a civil action raising federal discrimination ctaid2 U.S.C. § 2000&(f)(1);

see alsa29 U.S.C. § 626(e).In his analysis, the Magistrate concluded that Plaintiff filed the
presentaction well beyond ninety days following the receipt of his rigkgue letter.

Plaintiff first argues that the Magistrateas incorrect in haling that he did not file the
lawsuit in a timely mannerSpecifically, Plaintiff argues, “[t{jhMagistrate should [know] that []
during the motion hearing Judge Thomas Russo told both parties that this lawsuit cad be fil
again . . . knowing that it wallarch[] 2015 and not December 2014.” (ECF Nd). In
opposition, Defendastargudhat the law is clear that “if the suit is dismissed without prejudice,
meaning that it can be refiled, then the tolling effect of the filing of the suit is wipte@indthe
statute of limitations is deemed to have continued running from whenever tlee afaaction
accrued, without interruption by that filifg Angles v. Dollar Tree Stores, Inel94 FedAppx.

326, 330 (4th Cir. 2012) (quotirigmore v. Hendersor227 F.3d 1009, 1011 (7th Cir.2000)

The Plaintiff received his rightb-sue letter on September 29, 2014. This action was filed
on April 10, 2015, which is well beyond the ninety days following receipt of the letter.
However, prior to this action, Plaintiff filed a state court action on December 2, 204ging
the same or similar claims. That action was dismissed without prejudice oh 6)&815.The

general rule is that a Title VII complaint that has been filed and then dishwgseut prejudice



does not toll the 9@lay limitations period. Since the present action was filed more than ninety
days from the date that the Plaintiff received the right to sue letter, along withcththat the
previous action does not toll the limitations period, thesent action by the Plaintiff is not
timely.

The Magistrate explained in her report thatder Rule 8 of the Federal Rules of Civil
Procedure, the complaint must contain sufficient factual matter, accepted,ds state a claim
that is plausible orts face.” (ECF No. P(citing Ashcroft v. Igbal556 U.S. 662, 678 (200%9ee
also Bell Atlantic Corp. v. Twomhl$50 U.S. 544, 570 (2007)). As such, “[tlhe reviewing court
need only accept as true the complaint’s factual allegations, not its éeghlstons.”Igbal, 556
U.S. at 678see also Twomblp50 U.S. at 555.

Review of the Report indicates the Magistrate properly utilized this stamdé&raling
that dismissalwas appropriate based on her determination that Plaintiff failed to timelyndile t
present action within ninety days of his receipt of the figldue letter Therefore, the Court
finds the Magistrate applied the appropriate standard in her asses$mntiff's claim.

B. Statements Regarding Plaintiff's Ability to Refile this Aon

Plaintiff’'s second objection to the Report centerdimtontention that Judge Rustid
both parties at the motion hearing that the Plaintiff could refile the lawsuit bebausas
dismissing the first action without prejudicePlaintiff argues tht the Magistrate erred in

ignoring Judge Russo’s statements regarding the Plaintiff's ability to tieéilease. Defendants

2 See Anglest94 F.Appx. at 3280; see also O’Donnell v. Vencor Iné66 F.3d 1104, 1111 (9th Cir. 2012) (“In
instances where a complaint is timely filed and later dismjskedimely filing of the complaint does not toll or
suspend the 98ay limitations period.” (internal quotation marks omitte@jjnons v. Sw. Pett@hem, Inc.28
F.3d 1029, 10331 (10th Cir. 1994) (same)Quinn v. Watson119 Fed.Appx. 517, 518 n.* (4th Cir. 2005) (“In
instances where a complaint is timely filed and later dismissed, the fifived of the complaintdoes not ‘toll’ or
suspend the ninetyay limitations period.”)iting Minnette v. Time WarneB97 F.2d 1023, 10287 (2d Cir.
1993));Brown v. Hartshorne Pub. Sch. Dist. No926 F.2d 959, 961 (10th Cir. 1991) (holding that limitations
period was not tolled during pendency of dismissed action)).
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maintain that thisecondactionfiled by the Plaintiffin state court (but removed to federal court),
is not timely because the first action did not toll the niety limitations period.

Regardless of what the Plaintiff was told by the state antuttis case, the law is clear
that the initial state court action does not toll the nhakety limitations period. Assuming the
Plaintiff was given incorrect advice regarding his ability to refile his lawsufgrtunately he is
without a remedy. “A judge is absolutely immune from liability for his judicial acts éveis
exercise of authority is flawed by the commission of gravecedural errors.”Stump v.
Sparkman435 U.S. 349, 359 (1996). Further, although it was without prejudice, Judge Russo
dismissed the Plaintiff’s first state court action. This court is without jurisdictioaview the
final judgment of the state cduSee Brown & Root, Inc. v. Breckenridgdl F.3d 194, 198
(4th Cir. 2000).

Accordingly, the Magistratéoundthat Plaintiffs failure to file this action within ninety
days of receiving the righib-sue lettersupporéd the grantingof Defendants’ motiono dismiss
The initial state court action did not toll the ninelyy limitations period.Therefore, theCourt
finds no fault in this analysis by the Magistrate.

[11.  CONCLUSION

After a careful review of the recordf the applicable law, andf the Repa and the
objections thereto, thisCourt finds the Magistrate udilge’s recommendations proper.
Accordingly, the @urt ADOPT S the Report and Recommendation of the Magistratehaneby

GRANTS Defendants’ motiomo dismiss

IT 1S SO ORDERED.

%%zl&. M‘E}-

September 2015 Joseph F. Anderson, Jr.
Columbia, South Carolina United States District Jgg



